
NOTIFICATION OF EXCLUSIVE DEALING

To the Australian Competition and Consumer Commission

Notice is hereby given, in accordance with subsection 93 (1) of the Competition and
Consumer Act 2070, of particulars of conduct or of proposed conduct of a kind
referred to subsections 47 (2), (3), (4), (5), (6), (7), (8) or (9) of that Act in which the
person giving notice engages or proposes to engage
PLEASE FOLLOW DIRECTIONS ON BACK OFTHIS FORM

I. Applicant

(a) Name of person giving notice
(Refer to di7ection 2)

Minac (Docklands) Pty Ltd (ABN 30 080 378 641)(Applicant)

(b) Short description of business carried on by that person
(Refer to direction 3)

The Applicantis a subsidiary of Mirvac Limited and acquires, develops
and markets residential and commercial property in Victoria
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(c) Address in Australia for service of documents on that person

c/- Corrs Chambers Westgarth
600 Bourke Street

Melbourne VIC 3000

Contact: Mark MCCowan

j CONSUMERCOM N&
, 1100T211Z

2. Notified arrangement

(a) Description of the goods or services in relation to the supply or
acquisition of which this notice relates

The supply of residential apartments

The offer of a guarantee of minimum rental income to investors
who purchase residential apartments, subject to certain terms
and conditions

The supply of residential real estate agency services

.

.

.

(b) Description of the conduct or proposed conduct
(Refer to di7ection 4)

The Applicant proposes to offer a rental guarantee to purchasers of
certaih apartments (to be determined by the Applicant and clearly
communicated to potential purchasers) in Tower 6, Array, 92-, 00
Lorimer Street and Tower 8, Yarra Point, In3 Point Park Crescent of
the Yarra's Edge development in Docklands in Melbourne (together, the
Apartments) on condition that the purchaser engages Lucas Real
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Estate of Yarra's Edge, 62 River Esplanade, Dock!ands Victoria
(Nominated Estate Agent)to secure a tenant. The Applicant proposes
refusing to provide the guarantee to any purchaser who does not
engage the Nominated Estate Agent

The guarantee involves an agreement to pay to the purchaser any
shortfall between the guaranteed income (a percentage of the purchase
price of the apartment) and the actual rental income for a set period
after the purchase of the apartment, where the purchaser is not living in
the apartment and is actively seeking a tenant

A copy of the special condition setting out this agreement, which the
Applicant proposes to include in contracts forthe sale of the
Apartments, is attached

3 Persons, or classes of persons, affected or likely to be affected by the
notified conduct

(a) Class or classes of persons to which the conduct relates
(Refer to direction 5)

Potential and actual buyers of residential apartments

(b) Number of those persons

(i) At presenttime

None

(ii) Estimated within the next year
(Refer to direction 6)

Approximately 10 to 15

(c) Where number of persons stated in item 3 (b) (i) is less than 50, their
names and addresses

Not applicable

4. Public benefit claims

(a) Arguments in support of notification
(Refer to di7ection 7)

The Nominated Estate Agent has appropriate expertise and a
proven track record in marketing properties in similar
developments. This gives the Applicant confidence that tenants
will be secured forthe Apartments, reducing the risk of
providing the rental guarantee to prospective investors. The
offer of the rental guarantee will

enable investors to purchase apartments with the certainty
of receiving a set rate of return on their investment forthe

.
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firsttwo orthree years after purchase; and

encourage investment in the Docklands development, one
of Australia's largest urban renewal projects

The conduct will reduce overall costs for investors, particularly
overseas investors, by

simplifying the process of locating and engaging an estate
agent and reducing the transaction costs of identifying and
considering a number of estate agents; and

reducing the cost to the investor of estate agent fees

It is anticipated that the Nominated Estate Agent will be
appointed to market a number of apartments within the
development. This will enable the Nominated Estate Agent to
conduct a consistent marketing campaign and to make larger
investments in that campaign. It will also incentivise the
Nominated Estate Agent to promote the area and the buildings
as desirable places to live

Given the highly competitive nature of the market, competitors
may consider offering similar benefits to potential purchasers
Therefore, the proposed arrangement will promote competition
as it may encourage competitors to provide similar benefits, or
develop other innovative arrangements, to differentiate their
product and attract investors

.

.

.

(b) Facts and evidence relied upon in support of these claims

The Applicant has engaged the Nominated Estate Agent to market
previous developments, including its development at Tower 5, 90
Lorimer Street Docklands, and its past performance has given the
Applicant confidence in the Nominated Estate Agent's capability

The development of residential apartments in the City of Melbourne and
Docklands is highly competitive. Key competitors of the Applicant
include Charter Hall and MAB. A number of new apartment towers are
currently being planned or constructed at Docklands

The Applicant's proposal to require purchasers to engage the Nominated
Estate Agent is solely to facilitate the offer of a rental guarantee. There
is no requirement for purchasers to engage the Nominated Estate Agent
where they intend to occupy the apartment themselves or do not wish to
gain the benefit provided by the rental guarantee

The Applicant proposes to pay the Nominated Estate Agent's fees in
connection with the first letting of the property

5. Market definition

Provide a description of the market(s) in which the goods or services
described at 2 (a) are supplied or acquired and other affected markets
including: significant suppliers and acquirerSI substitutes available for the
relevant goods or services; any restriction on the supply or acquisition of
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the relevant goods or services (for example geographic or legal
restrictions)
(Retorto direction 8)

The relevant markets affected by the proposed conduct are likely to be
alleast as broad as

the market for residential dwellings in central Melbourne; and

the market for residential real estate agency services for
properties in central Melbourne

Both markets are highly competitive

.

.

6 Public derriments

(a) Detriments to the public resulting or likely to result from the notification, in
particularthe likely effect of the notified conduct on the prices of the
goods or services described at 2 (a) above and the prices of goods or
services in other affected markets

(Refer to direction 9)

The Applicant submits that the notified arrangement involves no public
detriments because

purchasers of the Apartments are under no obligation to engage
the Nominated Estate Agentifthey do not wish to take
advantage of the rental guarantee (in which case they can self-
let the property or engage any agent of their choosing); and

the real estate market in central Melbourne is highly competitive
and there are various competing residential developments

.

.

(b) Facts and evidence relevant to these detriments

The terms and conditions of the rental guarantees will be communicated
clearly to potential investors

Investors can choose to purchase apartments from a number of other
owners and developers in central Melbourne
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7. Further information

(a) Name, postal address and contacttelephone details of the person
authorised to provide additional information in relation to this notification

Mark MCCowan

Corrs Chambers Westgarth
Telephone: (03) 9672 3335
Level 36, 600 Bourke Street
Melbourne VIC 3000

Dated

Signed by/on behalf of the applicant

<L . C .\.\.\*:,,.,
(Signature)
Rowan MCMonnies

c, \;\,\,__

(Full name)

Corrs Chambers Westgarth

(Organisation)

Special Counsel

(Position in Organisation)

C~;;usr. eoMP;=TIT!ON &
i CONSUMER COMMISSION
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DIRECTIONS

I In lodging this form, applicants must include allinformation, including supporting
evidence that they wish the Commission to take into account in assessing their
notification

Where there is insufficient space on this form to furnish the required information,
the information is to be shown on separate sheets, numbered consecutive!y and
signed by or on behalf of the applicant

2 Ifthe notice is given by or on behalf of a corporation, the name of the corporation
is to be inserted in item I (a), notthe name of the person signing the notice, and
the notice is to be signed by a person authorised by the corporation to do so

3 Describe that part of the business of the person giving the notice in the course of
the which the conductis engaged in

4 If particulars of a condition or of a reason of the type referred to in section 47 of
the Trade Practices Act 1974 have been reduced in whole or in part to writing, a
copy of the writing is to be provided with the notice

5 Describe the business or consumers likely to be affected by the conduct

6 State an estimate of the highest number of persons with whom the entity giving
the notice is likely to dealin the course of engaging in the conduct at any time
during the next year

7 Provide details of those public benefits claimed to result or to be likely to result
from the proposed conduct including quantification of those benefits where
possible

8 Provide details of the market(s) likely to be affected by the notified conduct, in
particular having regard to goods or services that may be substitutes forthe good
or service that is the subject matter of the notification

9 Provide details of the detriments to the public which may result from the proposed
conduct including quantification of those detriments where possible
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Mirvac (Docklands) Pty Ltd

Notification of Exclusive Dealing

Attachment



I .I

Rental Guarantee

Definitions

In this special condition I

Claim includes a claim, demand, remedy, suit, injury, damage, loss, cost,
liability, action, proceeding or right of action

Estate Agent means a licensed estate agent within the meaning of the Estate
Agents Act 1980 (Vic) in the business of providing letting services

Gross Rent means in relation to each calendar month during the Guarantee
Period, the gross income of the Property (whether collected or not) at the date
of a Top Up Statement relating to that month, including any amount received
by the Purchaser from a guarantor of the Tenant or drawn down by the
Purchaser from any other security provided by a Tenant

tGuarantee Period means the period of 2 years commencing on the
Settlement Date

Guaranteed Yield means 1/12" of a 5% annual return on the Base Price
(gross, excluding management fees and outgoings) inclusive of GST, being
$t Il

tGuarantee Period means the period of 3 years commencing on the
Settlement Date

Guaranteed Yield means 1/12" of a 6% annual return on the Base Price
(gross, excluding management fees and outgoings) inclusive of GST, being
$t Il

Lease means the terms under which any Tenant uses or occupies the
Property

Monthly Top Up means the difference each month during the Guarantee
Period between the Guaranteed Yield and the Gross Rent

Tenant means any lessee, licensee or other tenant or occupier of any part of
the Property from time to time

Top Up Statement means a statement from the Purchaser to the Vendor
referred to in special condition 1.3(b)

Application of special condition
(a) This special condition I applies if each of the following are satisfied

(1) subjectto special condition 4.2(b) and unless otherwise agreed
by the Vendor, settlement occurs on the date for Payment of
Balance and otherwise strictly in accordance with the terms of this
contract;

(ii) the Purchaser serves a written notice on the Vendor at least 30

days prior to the Settlement Date advising the Vendorthat it wants

I .2
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to take the benefit of the rental guarantee in special condition
I .3(a);

(11i) the Purchaser named in the Particulars of Sale (or any substitute
or additional purchaser nominated to take a transfer of the Land in
accordance with the terms of this contract) is the registered
proprietor of the Property; and

(Iv) the Purchaser does not reside in the Property and ifthe Property is
not let, is actively taking steps to let the Property

(b) The requirement in special condition 1.2(a)(i) does not apply in
circumstances where the Purchaser is ready, willing and able to settle on
the date for Payment of the Balance, but settlement does not occur due
to the default of the Vendor

(c) Ifthe date for Payment of Balance is extended by the Vendor or
otherwise varied by agreement of the parties, the extended or varied
date is taken to be the date for Payment of Balance forthe purpose of
special condition I. 2(a)(i)

(d) Forthe avoidance of doubt, the Purchaser's rights under this special
condition I are not assignable to any other party

Rental Guarantee

(a) Subject to special conditions 1.3(d) and 1.5, the Vendor guarantees to
the Purchaser that forthe Guarantee Period, the Gross Rent is at least
the Guaranteed Yield

(b) If, during the Guarantee Period, the Gross Rentfor any month is less
than the Guaranteed Yield, the Purchaser may at any time after the first
day of each month during the Guarantee Period, submit a statement to
the Vendor (in a form reasonably required by the Vendor) setting out its
calculations of the Gross Rent and the Monthly Top Up forthe previous
month (Top Up Statement)

(c) Ifthe Guarantee Period begins on a day other than the first day of a
month, the Monthly Top Up amountforthe broken periods at the
beginning and end of the Guarantee Period must be apportioned on a
daily basis

(d) The Vendoris notrequired to pay any Monthly Top Up amount claimed
by the Purchaser

(1) to the extentthatthe amount claimed includes any amount of rent
due under a Lease but which has not been paid by the due date; or

(11) where the claim is made more than 28 days after the end of the
Guarantee Period

(e) Ifthe Purchaser makes a claim in breach of special condition 1.3(d),
the Purchaser Irrevocably authorises and directs the Estate Agent to
remitthe amount of the over payment to the Vendor

I .3
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co The Purchaser must make available to the Vendor and its accountants

allinformation concerning the Gross Rent reasonably required by either
in order to verify the calculations referred to in the Top Up Statements

Disputes about calculations
(a) If

(1) the Vendor notifies the Purchaser of its objection to the

I. 4

calculations in the Top Up Statement within 28 days of receiving it;
and

(ii) the parties cannot resolve the issues forming the basis of the
objection within 7 days of the date of the Vendor's objection,

then either party may notify the other that they require the objection to be
referred to an independent expert for resolution in accordance with the
procedure in this special condition I. 4

(b) The independent expert must be an auditorwith relevantindustry
expertise agreed between the Vendor and the Purchaser. Ifthe parties
cannot agree on an independent expert within 7 days, either party may
request the President for the time being of the Institute of Chartered
Accountants in Australia to nominate an independent expert

(c) The independent expert must be appointed on terms that

(1) ifthey are unable to resolve the dispute by mediation between the
parties within IO days of his or her appointment, then the
independent expert must determine the dispute within a further
period of 7 days;

(11) they must provide awritten determination; and

(11i) the determination must include a direction as to payment of the
independent expert's costs

(d) The independent expert will act as an expert and not an arbitrator and
his or her written determination will be final and binding on the parties in
the absence of manifest error

(e) The costs of the independent expert are to be borne by the Vendor and
the Purchaser in accordance with the independent expert's
determination

Letting the Property
(a) As soon as reasonably practicable after the Settlement Date, the

Purchaser must

(1) appointthe Vendor's nominated Estate Agentto secure a Tenant
under a Lease and must not appoint any other Estate Agent; and

(ii) review potential tenants recommended by the Vendor's Estate
Agent and accept, acting reasonably, one of the firstthree
recommended tenants

I. 5

7520439/3 page 3



(b) Ifthe Purchaser does not enter into a Lease with one of the firstthree
recommended tenants, then despite any other provision, the Vendor will
have no further obligations to the Purchaser under special condition
I .3

(c) If, at any time during the Guarantee Period, the Property becomes
vacant

(1) the provisions of special conditions 4.5(a) and 1.5(b) will apply
again;

(Ii) the Purchaser must use its best endeavours to re-letthe Property
and to obtain the best possible rent whether on letting or rent
review; and

(iii) the Purchaser must accept a Lease on terms (including rent)
coinparable to residential properties similar to the Property having
regard to prevailing market conditions, as determined by the
Vendor's nominated Estate Agent

Costs of letting the Property
(a) The Vendoris responsible for all costs and expenses (including

advertising expenses) payable to an Estate Agent in connection with the
first letting of the Property during the Guarantee Period up to a maximum
of $2,000.00 inclusive of GST. If a party other than the Vendor pays
these costs and expenses, the Vendor must promptly pay that amount to
the paying party on request

(b) The Purchaser is responsible for all other costs and expenses payable to
an Estate Agent and associated with a Lease of the Property. The
Purchaser's liability for costs and expenses includes, but is not limited to,
ongoing property management fees and insurance

(c) The Purchaser acknowledges that the ongoing property management
fees charged by the Vendor's nominated Estate Agent will be capped at
8% of the Gross Rent per annum

Purchaser's acknowledgements
The Purchaser acknowledges and agrees that

(a) nothing in this special condition I affects the parties other rights and
obligations under this contract;

(b) the Purchaser is solely responsible for all Claims arising under or in
relation to a Lease, including any Claims brought by a Tenant under a
Lease and the actions of any Tenant;

(c) the Vendorwill not be party to any Lease and Is notthe Purchaser's
agent; and

(d) the Vendor is notliable in any way whatsoeverfor any of the Purchaser's
obligations under any Lease

I .6

I .7
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I. 8 Purchaser's indemnity and release
The Purchaser indemnifies and releases the Vendor in relation to all Claims

under or in connection with any Lease, any requirement by the Vendorforthe
Purchaser to engage the Vendor's nominated Estate Agent, and any damage
caused to the Property by any Tenant.

GST

(a) In this special condition I

I .9

(1) words and expressions which are not defined in this document but
which have a defined meaning in GST Law have the same
meaning as in the GST Law;

(11) GST Law has the same meaning given to that expression in the A
New Tax System (Goods and Services Tax) Acti999; and

(111) references to GST payable and inputtax credit entitlement include
GST payable by, and the inputtax credit entitlement of, the
representative member for a GST group of which the entity is a
member

Unless otherwise expressly stated, all prices or other sums payable or
consideration to be provided under this document are exclusive of GST

If GST is payable on any supply made by a party (or any entity through
which that party acts) (Supplier) under or in connection with this
document, the recipient will pay to the Supplier an amount equal to the
GST payable on the supply

The recipient will pay the amount referred to in special condition 1.9(c)
in addition to and at the same time that the consideration for the supply
is to be provided under this document

The Supplier must deliver a tax invoice or an adjustment note to the
recipient before the Supplier is entitled to payment of an amount under
special condition 1.9(c). The recipient can withhold payment of the
amount untilthe Supplier provides a tax invoice or an adjustment note,
as appropriate

If an adjustment event arises in respect of a taxable supply made by a
Supplier under this document, the amount payable by the recipient under
special condition 1.9(c) will be recalculated to reflect the adjustment
event and a payment will be made by the recipient to the Supplier or by
the Supplier to the recipient as the case requires

Where a party is required under this document to pay or reimburse an
expense or outgoing of another party, the amount to be paid or
relmbursed by the first party will be the sum of

(1) the amount of the expense or outgoing less any inputtax credits in
respect of the expense or outgoing to which the other party is
entitled ; and

(b)

(c)

(d)

(e)

co

(9)
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1.10

(Ii) ifthe payment or reimbursement is subjectto GST, an amount
equal to that GST

No merger
Forthe avoidance of doubt, this special condition I does not merge at
settlement or on transfer of the Property

7520439/3 page 6




