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Form G 
Commonwealth of Australia 

Competition and Consumer Act 2010 — subsection 93 (1) 
NOTIFICATION OF EXCLUSIVE DEALING 

To the Australian Competition and Consumer Commission: 

Notice is hereby given, in accordance with subsection 93 (1) of the Competition and 
Consumer Act 2010, of particulars of conduct or of proposed conduct of a kind 
referred to subsections 47 (2), (3), (4), (5), (6), (7), (8) or (9) of that Act in which the 
person giving notice engages or proposes to engage. 

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM 

1. Applicant 

 (a) Name of person giving notice: 
(Refer to direction 2) 
 

 

- SUNPOWER CORPORATION AUSTRALIA PTY LIMITED 
ABN 67 009 066 380 (“SunPower”); and 

  - DIAMOND ENERGY PTY LTD ABN 97 107 516 334 ("Diamond"). 

 
 

 (b) Short description of business carried on by that person: 
(Refer to direction 3) 
 
 
SunPower is a part of a corporate group of which SunPower Corporation is 
the ultimate parent.  That corporate group is a global supplier of renewable 
energy generation, especially Photovoltaic (PV) Solar Systems, delivering 
the highest efficiency, highest reliability solar panels and systems available 
today.  This involves identifying suitable projects, project design, assistance 
with obtaining local planning approvals, sale of panels, mountings and 
related equipment and coordinating installation by appropriately licensed 
people. 
 
In Australia SunPower has a small but growing business which operates 
nationally including in West Australia and in South Eastern Australia. Its 
projects have been within both the National Electricity Market (NEM) and 
the Western Australia’s Wholesale Electricity Market (WEM).  

 
Diamond’s activities are wholly Australian.  The company supplies 
electricity on a retail basis and enters into integrated renewable energy 
generation business in Australia primarily in order to support its retail 
operations. 
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 (c) Address in Australia for service of documents on that person: 

 
 
For the attention of: 
 
Nicolas J. Taylor 
Partner 
Jones Day 
Aurora Place, Level 41 
88 Phillip Street, Sydney NSW 2000 
 

2. Notified arrangement 

 (a) Description of the goods or services in relation to the supply or acquisition 
of which this notice relates: 

 

 

SunPower and Diamond intend to jointly develop, and Diamond will 
supply, innovative retail electricity supply offers for customers that are 
particularly tailored to meeting customers environmental goals and 
managing electricity pricing risks.  These retail electricity supply offers are 
intended to be the ideal compliment to distributed solar generation 
installations supplied by SunPower. 

 
 

 (b) Description of the conduct or proposed conduct: 

 

 

Once the innovative retail electricity supply products have been jointly 
developed by SunPower and Diamond, each of these two companies will 
support the marketing of these products including through either or both of 
the following:  

(a) Diamond supplying or offering to supply the innovative retail electricity 
supply products only to customers who purchase PV Solar Systems 
manufactured or distributed by SunPower giving a retail price guarantee or 
making discounts, allowances, rebates, feed-in tariffs, or credits available 
only to customers who purchase PV Solar Systems; or:  

(b) SunPower only supplying or offering to supply, or giving or allowing, or 
offering to give or allow, a retail price guarantee, discount, allowance, 
rebate, feed-in tariff, or credit to customers purchasing PV Solar Systems 
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manufactured or distributed by SunPower on condition that the customer 
also purchases an innovative retail electricity supply product from 
Diamond. 

 
 (Refer to direction 4) 

3.  Persons, or classes of persons, affected or likely to be affected by the 
notified conduct 

 (a) Class or classes of persons to which the conduct relates: 
(Refer to direction 5) 
 

 

Purchasers and potential purchasers of PV Solar Systems manufactured or 
distributed by SunPower Australia. 

 

 (b) Number of those persons: 

 (i) At present time: 

 

 

Approximately ten million (ie the number of retail electricity customers in 
the NEM and the WEM combined). 

 

 (ii) Estimated within the next year: 
(Refer to direction 6) 
 

 

The same. 
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 (c) Where number of persons stated in item 3 (b) (i) is less than 50, their names 
and addresses: 

 

 

Not applicable. 

 

4.  Public benefit claims  

 (a) Arguments in support of notification: 
(Refer to direction 7)  
 

 

See attached submission. 

 
 

 (b) Facts and evidence relied upon in support of these claims: 

 

 

As explained in the submission, the proposed conduct will provide 
customers who satisfy the promotion's requirements with a enhanced 
innovative products and monetary saving on the cost of energy. 

The type of promotion proposed may encourage competitors to offer similar 
promotions and discounts to customers. This could in turn potentially 
provide customers with more choice and more savings, thereby generating 
additional consumer benefits. 

In any case, competition in the market for clean energy is vigorous in 
Australia. Consumers wishing to acquire these types of goods have 
numerous choices and alternatives available to them. 
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5.  Market definition  

  Provide a description of the market(s) in which the goods or services 
described at 2 (a) are supplied or acquired and other affected markets 
including: significant suppliers and acquirers; substitutes available for the 
relevant goods or services; any restriction on the supply or acquisition of 
the relevant goods or services (for example geographic or legal restrictions): 
(Refer to direction 8)  
 

 

See attached submission. 

 

6.  Public detriments 

 (a) Detriments to the public resulting or likely to result from the notification, in 
particular the likely effect of the notified conduct on the prices of the goods 
or services described at 2 (a) above and the prices of goods or services in 
other affected markets: 
(Refer to direction 9)  
 
 
There will be no public detriment associated with the notified conduct, 
(as we better explain in the attached submission). 
 

 (b) Facts and evidence relevant to these detriments: 

 

Not applicable. 
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7.  Further information 

 (a) Name, postal address and contact telephone details of the person authorised 
to provide additional information in relation to this notification: 
 
 
For the attention of: 
 
Nicolas J. Taylor 
Jones Day, 
Aurora Place, Level 41 
88 Phillip Street, Sydney NSW 2000 
Australia  
 
 

Dated............03 October 2012...................... 

Signed by/on behalf of the applicants 
SUNPOWER CORPORATION AUSTRALIA PTY LIMITED and 
DIAMOND ENERGY PTY LTD 
(Signature) 

 
............................................................................. 
Nicolas John Taylor 
Jones Day 
Partner 
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DIRECTIONS  

1. In lodging this form, applicants must include all information, including supporting 
evidence that they wish the Commission to take into account in assessing their 
notification. 

 Where there is insufficient space on this form to furnish the required information, 
the information is to be shown on separate sheets, numbered consecutively and 
signed by or on behalf of the applicant. 

2. If the notice is given by or on behalf of a corporation, the name of the corporation 
is to be inserted in item 1 (a), not the name of the person signing the notice, and 
the notice is to be signed by a person authorised by the corporation to do so. 

3. Describe that part of the business of the person giving the notice in the course of 
the which the conduct is engaged in. 

4. If particulars of a condition or of a reason of the type referred to in section 47 of 
the Competition and Consumer Act 2010 have been reduced in whole or in part to 
writing, a copy of the writing is to be provided with the notice. 

5. Describe the business or consumers likely to be affected by the conduct. 

6. State an estimate of the highest number of persons with whom the entity giving 
the notice is likely to deal in the course of engaging in the conduct at any time 
during the next year. 

7. Provide details of those public benefits claimed to result or to be likely to result 
from the proposed conduct including quantification of those benefits where 
possible. 

8. Provide details of the market(s) likely to be affected by the notified conduct, in 
particular having regard to goods or services that may be substitutes for the good 
or service that is the subject matter of the notification.  

9. Provide details of the detriments to the public which may result from the proposed 
conduct including quantification of those detriments where possible. 
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Submission in Support of Exclusive Dealing Notification 
 

As detailed in this submission: 
 

 The net effect of the conduct will be to significantly enhance competition in 
the relevant markets; and 
 

 Additionally, this conduct will contribute to broader public benefits by 
contributing to a quick and cost effective adoption of low emission electricity 
generation. 

 
1. Background 
 
The existing electricity supply industry is dominanted by incumbent generation and 
retail businesses relying predominantly on relatively high emission electricity 
generated from black coal (as shown in Figure 1).  Without government and business 
action, this would be unlikely to change. 
 
Figure 1: 
 

 
 
The world as a whole, and Australia in particular, have recognsied that high emissions 
electrictiy generation cannot continue. It causes enormous costs quantified in 
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traditional economic terms (for example as the weather becomes erratic and sea levels 
rise). Additionally, there are costs that are less easy to quantify in traditional 
economic terms as the climate changes and the environment is irreversibly changed. 
 
These costs are extermalties to the market.  Communities throughout the world bear 
the costs of greenhouse gases released when traditional black coal generation 
businesses burn coal to supply customers with electricity in Australia. 
 
As part of Austrlaia’s efforts to reduce these costly emmissions, the Government has 
adopted a package of legislation which seeks place a price on carbon emmissions and 
thereby begin to internalise these costs into markets.  In the long run, the market 
mechanism, augmented by government initiatives to put a price on carbon, is 
instrumental to efficiently bringing about this transformation.  
 
A well functioning competitive market that drives innovation and least cost 
adjustment is key to achieving the goal and doing so at minimal cost to society. 
 
The initiatives with which this notification are concerned will materially enhance 
competition, particularly for the provision of cost effective clean energy production, 
and in the process ultimately achieve significant public benefits.  
 
The adjustment will, however, be a staged process and the coal fired power sector has 
been given concessional treatment on a transitional basis.  As a result, the early 
adoption of renewable energies create positive externalities that are not fully captured 
in the market mechanism and these are relevant public benefits under section 93 of the 
Competition and Consumer Act. 
 
2. Markets 
 
The ACCC has previously found there to be markets for all electricity generated in 
each of the following regions:   

 The WEM as a whole; 

  The combined Victorian and South Australian parts of the NEM; 

  The combined NSW and ACT parts of the NEM; 

  The Queensland part of the NEM; and 

  The Tasmanian part of the NEM.        
 
The ACCC has also found there to be a distinct retail functional market in each of the 
above geographies. 
 
It may also be that there is a distinct market for clean energies but, if so, that market is 
likely to have much broader geographic boundaries because through interconnection 
and financial trading arrangements, the benefits in terms of reduced emissions can be 
traded separately from the electricity itself and, because it is a global issue, the same 
value in terms of greenhouse gas abatement is created regardless of where in Australia 
(or over-seas) that abatement occurs. 
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3. Competitors 
 
Three vertically integrated ‘gentailers’ jointly dominant the NEM-based retail 
markets. 
 
Origin  
 
Origin employs approximately 5,600 people and has 4.4 million customers.  It is 
Australia’s largest energy retailer. Origin is also vertically integrated with more than 
2,000MW of generation capacity and upstream fuel supply activities.   
 
The vast majority of Origin’s energy retail business was acquired directly or indirectly 
from formerly State-owned incumbent electricity businesses once held by the 
govenrments of Victoria, South Australia, NSW and Queensland. 
 
The majority of its power is sourced from other generators’ coal fired plant and its 
own gas fired plant both of which are relatively much higher in emmissions than, for 
example, SunPower’s solar generation. 
 
AGL  
 
AGL retails natural gas, electricity and energy-related products and services to 
3.3 million customer accounts across New South Wales, Victoria, South Australia 
and Queensland. Its retail operations are fully vertically integrated and much of the 
power it sells is generated by its own 5,000MW of generation capacity.  The vast 
majority of this capaicty is relatively high emmissions, brown coal, black coal and gas 
generation capacity. 
 
The vast majority of AGL’s energy retail business was acquired directly or indirectly 
from formerly State-owned incumbent electricity businesses once held by the 
govenrments of Victoria, South Australia and Queensland. In NSW and the ACT it 
was the former monopoly gas retailer. The company continues to be in joint venture 
with the ACT govenrment as the incubment retailer of energy. 
 
AGL is also the successor to large govenrment owned power plants in Victoria and 
South Australia. 
 
Truenergy is a substantial investor in energy generation and retailing, managing the 
energy needs of Australian residential and business customers. It supplies over 
2.7 million households and has more than 2,000MW of generation capacity. 
 
In similar fashion to the other two jointly dominant NEM retailers described above, 
Truenergy also acquired its incumbent position directly or indirectly through the 
acquisition of formerly State-owned monopolies in Victoria, NSW and Queensland. 
 
As well as the three jointly dominant gentailers, there are also very substantial 
electricity generation businesses. The market shares of all these businesses are 
depicted in the following tables. 
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Residual government owned inbumbent retailers in the NEM 
 
As well as the above three jointly dominant retailers, there are a number of electricity 
retailers that governments continue to own.  These are: 
 

 Aurora (Tasmania Government). 
 Ergon (Queensland Government). 
 ActewAGL (50% ACT Government). 

 
Retail arms of large incumbent generators in the NEM 
 
As well as the above three jointly dominant retailers, there are a number of electricity 
retailers owned by the incumbent generators.  These are: 
 

 Red Energy owned by Snowy Hydro Electric (note: this entity is owned jointly 
by the NSW, Victorian and Federal Government and, therefore, in Figure 2 
below, it is part of the share depicted in red). 

 Simply Energy owned by International Power GDF Suez. 
 Momentum Energy owned by Hydro Tasmania. 
 Alinta Energy. 
 ERM Energy which has several power plants in Queensland, WA and power 

plant planning approvals for NSW.  The company’s retailing operations 
concentrate on the government and business sectors (and therefore has higher 
proportional load for a lower proportion of customer numbers). 

 
This week Pacific Hydro also announced that it has launched a retail operation in 
Victoria and South Australia to “cut out the middlemen” (ie incumbent retailers)1.  
 
Other retail competitors in the NEM 
 
There are a  number of new entrant retailers who have built their businesses from a nil 
base through ‘competition on the merits’ rather than predominantly through 
purchasing, or vertically integrating from, incumbent formerly government owned 
businesses.   
 
Diamond is one such business.2 The particular competitive proposition offered by 
Diamond is that it is wholly focused on no- and low-emmissions power.  As a retailer, 
it is a net purchaser of wholesale electricity but it does have two one megawat market 
generator NEM-registered failities. 
 
These truly competitive smaller retailers have achieved important competitive inroads 
but, after years of competition, their share is still well below that of the incumbent 
businesses as can be seen from the following graph which combines their share with 
the shares of the retailers associated with large incubment generators. 
 

                                                 
1 Pacific Hydro, News Release 17 September 2012. 
2 Others include QEnergy, Lumo and Dodo. 
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Diamond’s retail share3 is clearly of a size to demonstrate that the company has no 
anti-competitive market power whatsoever.  It comprises a small part of the “Other – 
Private” share depicted in the pale green in the following graphs. 
 
Figure 2: 
 

 
Source:  AER State of the Energy Market 2011 
 
As noted above, the incubment electricity retialers are, in fact, vertically integrated 
‘gentailers’.  Additionally, there are other very substantial generation businesses also 
operating in the upstream generation markets.  Their market shares by NEM region 
and for the whole NEM are shown below.4 
 
Figure 3: Generation Market: NSW 
 
Competitor MW Share
Mac Gen 4690 29%
Delta 4444 28%
Eraring 3149 20%
Snowy 2350 15%
Origin 664 4%
Tru 420 3%
Other 409 3%
Total 16126 100%
Data Source: Australian Energy Market Operator, Statement of Opportunities 2012 
                                                 
3 [CONFIDENTIAL INFORMATION REDACTED.] 
4 The figures presented below include both existing and committed generation projects. 
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Figure 4: Generation market:  VIC/ SA 
 
Competitor MW Share
AGL 5070 32%
GDF Suez 3649 23%
Snowy 2114 13%
Tru 1708 11%
Origin 1050 7%
Pacific Hydro 940 6%
Alinta 864 5%
Other 560 4%
Total 15955 100%
Data Source: Australian Energy Market Operator, Statement of Opportunities 2012 
 
Figure 5: Generation Market: QLD 
 
Competitor MW Share
CS 4574 37%
Stanwell 3883 31%
Origin 1148 9%
Alinta 1023 8%
Intergen 856 7%
Other 915 7%
Total 12399 100%
Data Source: Australian Energy Market Operator, Statement of Opportunities 2012 
 
Figure 6: Gereration Market:  TAS 
 
Competitor MW Share
Hydro 2170 85%
Aurora 386 15%
Total 2556 100%
Data Source: Australian Energy Market Operator, Statement of Opportunities 2012 
 
Figure 7: Generation Market: Whole NEM 
 
Competitor MW Share
AGL 5070 11%
Mac Gen 4690 10%
CS 4574 10%
Snowy 4464 9%
Delta 4444 9%
International Power 3649 8%
Stanwell 3883 8%
Eraring 3149 7%
Origin 2862 6%
TRU 2128 5%
Hydro 2170 5%
Other 5954 13%
Total 47037 100%
Data Source: Australian Energy Market Operator, Statement of Opportunities 2012 
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SunPower’s generation share forms a small part of the “other” category in the above 
table.5  It is clearly as no anti-competitive market power whatsoever. 
 
In the Western Australian SWIS, the strength of incumbent players is even stronger. 
There is only one incubment retailer (Synergy) and one incubment generator (Verve) 
and they both continue to be 100% Western Australian government owned. 
 
Synergy is is the dominant energy retailer in Western Australia’s SWIS, now with 
over 900,000 home and business customers. It acconts for the vast majority of WA 
power customers and no other retailer approaches its size in Western Australia. The 
company continues to be owned by the Western Australian government. 
 
Verve is the domiant generator as can be seen in the graph below. 
 
Figure 8: Capacity Credits by Market Participant (minimum 1% market share) 

 
 
Source:  Independent Market Operator, Statement of Opportunities 2012 
 
Diamond is not yet a retailer in the SWIS and SunPower’s share of generation6 is very 
small indeed.  Clearly neither party has any anti-competitive market power 
whatsoever. 
 
So far, neither company have operations in other regional systems such as Western 
Australia’s NWIS or the various systems operated by PAWA in the Northern 
Territory but expanding to offer similar products in those locations may be considered 
if the business opportunity arises. 
 
                                                 
5 [CONFIDENTIAL INFORMATION REDACTED.] 
6 [CONFIDENTIAL INFORMATION REDACTED.] 
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4. Competition 
 
The list above makes it clear that there are: 
 

 many competitors at both fuunctional levels of the market; 
 much vertical integration amongst the jointly dominant retialers; 
 the most substantial other retailers are 100% vertically integrated retail arms 

of the other incumbent generation businesses; and 
 a number of small truely competitive generation and retail entrants.  

 
Most of the large companies operate in predominantly ‘black energy’ production 
chains.  Although they have invested in renewable generation, if they were to do so on 
a substantially larger scale, they would canibalise their incubment businesses.  For 
that reason, at some point their incentives to compete vigorously in the renewable 
energy space are dulled. 
 
This is not so for Diamond and SunPower who have strong incentives to vigorously 
compete to provide the greenest solutions at the lowest prices. 
 
In the light of the above, smaller companies represent a vigorous and independent 
‘alternative force’ to competition, with an unqualified incentive to offer the most 
advanced and least cost option for customers without any fear of loss, or favour 
towards, their existing businesses.  Indeed SunPower and Diamond’s single minded 
target for success is to provide superior value for energy clean solutions. 
 
In realtion to the existing products supplied by the the two companies, the proposed 
conduct will not hinder or prevent: 
 

 SunPower from supplying other retailers; and 
 Diamond from procuring energy from other generators. 

 
This conduct does not involve the two companies vertically integrating with each 
other. 
 
However, each of these two companies faces particular threats and challenges in 
competing with very large vertically integrated businesses and they need to have 
access to the business synergies and customer friendly opportunities of working 
together in defined areas of endeavour. 
 
The conduct will enable the two companies to jointly develop innovative retail 
customer offers which will represent additions to the diverse range of competitive 
offerings that customers currently enjoy.  Of course, developing any new product 
involves cost and the two companies need to be able to recover the costs jointly 
incurred.   
 
As a retailer, Diamond can recover these costs directly as it sells energy to end 
customers.  For SunPower, it can only recover its costs by offering them as attractive 
features to be supplied together with the sale of its solar installations. 
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In summary, the notified conduct will have procompetitive effects with respect to 
innovation, low emmissions energy and price competitiveness. 
 
5. Additional public benefit 
 
As noted in the introduction, it is widely acknowledged that greenhouse gasses create 
substantial negative externalities.  Although the Government has adopted a broad 
ranging legislative package to internalise these costs into the market mechanism in the 
future, the transitional concessions for the incubment power industry are verys 
substantial. 
 
Therefore, in the current time horizon, any additional switching to low- and no-
emissitions generation is of public benefit over-and-above that reflected in market 
outcomes.  
 
By undertaking the notified conduct, SunPower and Diamond intend to grow their 
customer base and in doing so they will contribute to a swtich away from relatively 
high emmissions power and in doing so will generate public benefits that are not 
already captured in the market mechanism. 
 
6. Conclusions  
 
In the light of above, it is evident that the conduct notified will not produce any 
anticompetitive effect, but, on the contrary, it will stimulate the competition by the 
introduction of two new subjects able to represent a threat for the biggest companies. 
 
Moreover, the products that will be jointly developed by SunPower and Diamond are 
perfectly in line with the efforts fo the Government to shift to clean and renewable 
energies and the reduction in the negative externalities associated with the high 
emmissions generation that the products will replace are of tangible additional public 
benefit for the community. 
  




