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Commonwealth of Australia

Competition and Consumer Act 2010 - subsection 93 (1)

NOTIFICATION OF EXCLUSIVE DEALING

To the Australian Competition and Consumer Commission:

Notice is hereby given, in accordance with subsection 93 (1) of the Competition and Consumer
Act 2010, of particulars of conduct or of proposed conduct of a kind referred to subsections 47
(2), (3), (4), (5), (6), (7), (8) or (9) of that Act in which the person giving notice engages or
proposes to engage.

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM

I Applicant

(a) Name of person giving notice (Refer to direction 2):

1 Port Hedland Port Authority (PHPA).

(b) Short description of busrness carried on by that person (Refer to direction 3):

2 The PHPA is a port authority established pursuant to the Port Authorities Act 1999
(WA) (Act) to be responsible for the operation and management of the Port Hedland
Port (Port).

(c) Address in Australia for service of documents on that person:

The Port Hedland Port Authority
Care of:

Wayne Zappia
Lavan Legal
Level 19

1 William Street
PERTH WA 6000

2 Notification

(a) Description of the goods or services in relation to the supply or acquisition of
which this notice relates:

3 This notification relates to the supply and acquisition of harbour towage services to
the Port.
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(b) Descríption of the conduct or proposed conduct (Refer to direction 4):

4 A person or body corporate is unable to provide towage services at the Port without a
licence issued by the PHPA (section 1 104 of the Porf Authority Regulations 2001

(WA) (Regulations)).

5 BHP Billiton Minerals Pty Ltd (BHP) currently holds the only towage licence at the

Port. Although BHP's licence is the only one currently issued, the towage rights

subject to that licence have been granted on a non-exclusive basis.

6 On expiry of BHP's current licence, the PHPA proposes to grant a further non-

exclusive licence to BHP to provide these towage services. Although the licence
proposed to be issued to BHP is non-exclusive, the PHPA does not currently intend

on granting any further licences for the provision of towage seruices at the Port.

7 The PHPA is proposing to undertake a study on the feasibility of an additional towage

service provider at the Port, which will determine whether the Port can efficiently

support a new entrant into the market. Until this study is completed, and the PHPA

fully understands the need for and/or ramifications of granting further towage licences

at the Port, the PHPA is of the view that it is not in a position to make any decisions
(or grant) any additional towage licences.

B Towage is a necessary service for all users of the Port and the PHPA does not allow

vessels to enter or leave the Port unless they are under tow (the only exception is for
very small and manoeuvrable craft, such as fishing trawlers, ríg tenders or
recreational vessels).

I Accordingly, although the licence granted to BHP is non-exclusive and the PHPA has

not conclusively determined whether or not it will grant additional licences in the

future, while BHP is the sole towage service provider at the Port all Users must

engage the services of BHP to use the Port. This brings the current (and proposed)

towage licensing arrangement with BHP within section a7(6) of the Competition and

Consumer Act 2010 (Cth) (CC Act).

10 The PHPA submits this notification in relation to BHP being the sole towage service
provider at the Port.

3 Persons, or classes of persons, affected or likely to be affected by the
notified conduct

(a) C/ass or classes of persons to which the conduct relates (Refer to direction 5):

11 The current and proposed towage licensing arrangement with BHP is likely to affect

the following classes of people:

11.1 the Users;

11.2 the Buyers;

11.3 the Owners;

11.4 the shipping agents, who are the local agents appointed by the Owners to

co-ordinate and oversee the movement of the vessel in and out of the

harbour (Agents); and
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(b) Number of those persons..

(i) At the present time:

12 There are currently 15 Users who use the Port to export their product. These are:

'12.1 BHP Billiton tron Ore (BHpBtO);

12.2 Fortescue Metals Group Ltd (FMG);

12.3 Atlas lron Limited (Aflas);

12-4 Consolidated Minerals Pty Ltd (for and on behalf of Pilbara Chromite Pty
Ltd and Pilbara Manganese Pty Ltd) (Consolidated Minerals);

12.5 Mesa Minerals Limited (Mesa);

12.6 Mineral Resources Limited (for and on behalf of Process Minerals
lnternational Pty Ltd) (Mineral Resources);

12.7 Moly Mines Limited (Moty);

12.8 Roy Hill Pty Ltd (Roy Hiil);

12.9 Aditya Birla Nifty Pty Ltd (Adftya);

12.10 Newcrest Mining (Newcrest);

12.11 Venturex Resources Limited (Venturex);

12.12 Sandfire Resources NL (Sandfire);

12.13 BC lron Limited (BC tron);

12.14 Sims Metals; and

12.15 Dampier Salt Limited (Dampier Salt).

13 The parties who are likely to be effected by the notified conduct are the mining
companies listed above and their associated shipping companies and agents.

(¡i) Estimated within the next year (Refer to direction 6):

14 The actual number of Users who export their product is not going to increase in the
next year, however, the tonnage that the Users export through the Port is increasing
exponentially per year.

(c) Where number of persons stated in item s(b)(i) rs /ess that 50, their names and
addresses.'

15 Given the volume of persons/parties affected by the notified conduct, it is not possible
to list all persons/parties. The key/major operators within the Port are:

15.1 BHPBIO:

BHP Billiton Centre
lB0 Lonsdale Street
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Melboume Victoria 3000

15.2 FMG:

Level 2
87 Adelaide terrace
East Perth WA 6004

15.3 Atlas:

Level 18, Raine Square
300 Murray Street
Perth WA 6000

15.4 Consolidated Minerals:

Level 1

Ventnor Avenue
West Perth WA 6005

15.5 Mesa:

I Sleat Road
Applecross WA 6153

15.6 MineralResources:

1 Sleat Road
Applecross WA 6153

15.7 Moly:

46 - 50 Kings Park Road
West Perth WA 6005

15.8 AdiÇa Birla Nifty Pty Ltd:

3/256 Adelaide Terrace
Perth WA 6000

15.9 Newcrest Mining:

193 Great Eastern HighwaY
Belmont WA 6104

15.10 Dampier Salt Limited:

37 Belmont Avenue
Belmont WA 6104

15.11 BC lron Limited:

Level I
15 Rheola Street
West Perth WA 6005

15.12 Venturex:

Level 2
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15.13

15.14

15.15

1 5.16

15.17

15.18

15.19

15.20

15.21

15.22

91 Havelock Street
West Perth WA 6005

Sandfire Resources NL:

Level 1

31 VentnorAvenue
West Perth WA 6005

Sims Metals:

Sir Joseph Banks Corporate Park
Level 2
32 - 34 Lord Street
Botany NSW 2019

Sea Corporation Pty Ltd:

10 Phillimore Street
Fremantle WA 6160

BP:

Level 29, The Tower
Melbourne Central
360 Elizabeth Street
Melbourne Victoria 3000

Caltex:

Level 24
2 Market Street
Sydney NSW 2000

Jebsens lnternational (Australia) Pty Ltd:

250 Queen Street
Melbourne Victoria 3000

Coogee Chemicals:

Patterson Road
Kwinana WA 6167

Orica Limited:

1 Nicholson Street
East Melbourne Victoria 3002

Westlink Shipping Pty Ltd:

1A Pakenham Street
Fremantle WA 6160

NMT lnternational (Australia) Pty Ltd:

Suite 16
524 Abernethy Road
Kewdale WA 6105
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15.23 Cockburn Cement Limited:

Lot242 Russel Road
Munster WA 6163

15.24 Toll:

Level 7
380 St Kilda Road
Melbourne Victoria 3004

15.25 Thyssem Krupp Materials Handling Pty Ltd:

2125 Cedric Street
Stirling WA 6021

4 Public benefit claims

(a) Arguments in support of notification (Refer to direction 7):

16 A number of public benefits arise from the notified conduct, including:

16.1 The notified conduct will result in improved safety and efficiency at the Port

and ensure that these are in no way jeopardised:

On the grant of the new licence, BHP will inject a significant amount of
capital into the Port to upgrade the tugs and the tug haven. This will result

in significant improvements in safety and efficiency of towage services at

the Port.

16.2 The grant of a licence of this kind is necessary in order for the PHPA to

carry out its statutory functions under section 30(1) of the Act, in particular:

16.2.1 to facilitate trade within the Port;

16.2.2 to ensure the safe and efficient operation of the Port; and

16.2.3 to protect the environment of the Port and minimise the impact of
Port activities on the environment.

16.3 The non-exclusivity of the licence to BHP means that the PHPA may allow
competitors into the market at any stage if it considers that an additional
towage service provider would be in the public interest of the Port.

17 The public benefits significantly outweigh any anti-competitive detriments arising from

the conduct.

(b) Facfs and evidence relied upon in support of these claims:

18 Please refer to the submissions in support of the notification.

Form G - notification



5 Market definition

Provide a description of the market(s) in whích the goods or services described at 2(a)
are supplied or acquired and other affected markets including: significant suppliers and
acquirers; subsfifufes available for the relevant goods or services; any restriction on the
supply or acquisition of the relevant goods or services (for example geographic or legal
restrictions) (Refer to direction 8):

19 The market in which the towage services (as set out in 2(a) above) are supplied and
acquired is the Port.

20 A person or body corporate is unable to provide towage seruices at the Port without a
licence issued by the PHPA (section 1 104 of the Regulations).

21 Currently, the only supplier of towage services at the Port is BHP. BHP is the largest
User of the Port and set up the towage service facilities to service its own entities.

22 However, BHP currently provides these towage services to all users of the Port. lt is
a condition of the proposed licence that BHP continues to make these towage
services available to all users. BHP currently has 10 ASD Tugs servicing the Port,
but intends to expand this to 22Rotor Tugs.

23 The acquirers of this service at the Port are the Users of the Port (as set out in 3(a)
above) who pay the freightage costs associated with towing the vessels.

24 The market affected by the notified conduct is the Port, rather than the towage
industry in Western Australia or Australia generally. The reasons for this are that:

24.1 lt is very unlikely that customers would (or be able to) switch ports. The
other two major ports in the Pilbara are Dampier and Cape Lambert. For
the Users of the Port to use either of those facilities would require a
substantial investment in both port and rail infrastructure. lt is unlikely that
the Users would switch ports in the event of a small increase in the price of
towage. Moreover, these ports are already dominated by Rio Tinto and
Woodside.

24.2 lt is not feasible for towage service providers in other ports to service the
Port. There are significant costs and time associated with moving tugs
between ports and the existing tugs at Dampier and Cape Lambert are
dedicated to meet the towage requirements of those ports.

24.3 There are no viable substitutes available for towage services. Vessels are
unable to enter or exit the Port unless under tow.

25 Accordingly, the assessment of the market in which the notified conduct affects
should be restricted to the market of the Port.

6 Public detriments

(a) Detriments to the public resulting or likely to result from the notification, in
particular the likely effect of the notifíed conduct on the prices of the goods or
servrces described at 2(a) above and the prices of goods or services in other affected
markets (Refer to direction 9):

26 There are no known public detriments arising from the notified conduct.
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27 The current and proposed licensing arrangement with BHP is not going to result in:

27.1 A lessening of competition:

27.1.1 The PHPA is of the view that, at this stage, the Port can only
efficiently support one towage service provider. ln the event that
the PHPA decided to grant an additionaltowage service licence

at the Port:

(a) there are significant barriers to entry facing a new
entrant who sought to enter the towage market at the
Port (in terms of capital investment and limited available
market); and

(b) in the event that a towage service company decided to
enter the market (despite these barriers), the additional

firm would not be able to service the prevailing level of
demand at a lower (average) cost than the current
towage service provider.

27.1.2 The most likely counterfactual scenario is that the Port would
operate with a single towage provider, even if the PHPA decided

to grant an additional non-exclusive licence at the Port.

27.2 lncreased price for towage services for Users:

27.2.1 It is a pre-condition to BHP being granted the towage licence that
the PHPA is satisfied with the calculation of towage fees charged
by BHP. Accordingly, despite BHP having a monopoly over the

towage market, the notified conduct is not going to result in BHP

being able to charge exorbitant fees for towage.

The notified conduct is not going to result in an increase in the
price of towage, as compared to the notified conduct not taking
place. lf anything, the introduction of a second towage operator
in the market may lead to higher prices charged for towage as:

(a) A new entrant is going to result in a replication of fixed

operating costs, which will be passed onto the
consumers by way of higher prices in towage (as

compared to a single operator).

(b) BHP has been the towage service provider at the Port

for over 25 years and, accordingly, has well established
infrastructure at the Port. Accordingly, there will be

some costs savings associated with this established
infrastructure which will not need to be passed on to
consumers.

27.2.2

27.3 A decrease in quality of service offered by BHP:

BHP's motivation for providing towage services at the Port is risk

management for their own entities. Accordingly, BHP is
motivated to provide the highest level of quality of service,
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(b)

28

27.3.2 Moreover, pursuant to the terms of the current and proposed
licence agreement, BHP's towage performance is monitored by
the PHPA and, contractually, BHP has to meet appropriate
standards in its quality of service.

Facús and evidence relevant to these detriments:

Please refer to the submissions in support of the notification.

7 Further information

(a) Name, postal address and contact telephone detaíts of the person authorised to
províde additional information ín relation to thís notification:

Wayne Zappia

Lavan Legal
Solicitors for the PHPA

Level 19
1 William Street
PERTH WA 6000

Phone: (08) 9288 6000
Fax: (09) 9288 6001

Emai I : wayne.zappia@lava n legal.com. au

o a t e ¿ . . . ?.\ . . .*- e s ç.nç.tre. . ?. . 9.17. . . . . . . . .

(Signature)

?Aøc*+a...fRß.!s

(Full Name)

.þ.Uç....fr.?..P-l-. fi.Ng PoLa r@Tr*X.tt 1
(Organisation)

ø.";lJ.ç%.l7...ry!+åhtlâk.K...€-6,Y..*...Ø.YeAñltNcÆ-

(Position i n Organ i sation)
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DIRECTIONS

1. ln lodging this form, applicants must include all information, including supporting evidence
that they wish the Commission to take into account in assessing their notification.

Where there is insufficient space on this form to furnish the required information, the
information is to be shown on separate sheets, numbered consecutively and signed by or
on behalf of the applicant.

2. lf the notice is given by or on behalf of a corporation, the name of the corporation is to be

inserted in item 1 (a), not the name of the person signing the notice, and the notice is to be

signed by a person authorised by the corporation to do so.

3. Describe that part of the business of the person giving the notice in the course of the which
the conduct is engaged in.

4. lf particulars of a condition or of a reason of the type referred to in section 47 of the
Competition and Consumer Act 2010 have been reduced in whole or in part to writing, a
copy of the writing is to be provided with the notice.

5. Describe the business or consumers likely to be affected by the conduct.

6. State an estimate of the highest number of persons with whom the entity giving the notice is
likely to deal in the course of engaging in the conduct at any time during the next year.

7. Provide details of those public benefits claimed to result or to be likely to result from the
proposed conduct including quantification of those benefits where possible.

8. Provide details of the market(s) likely to be affected by the notified conduct, in particular
having regard to goods or services that may be substitutes for the good or service that is

the subject matter of the notification.

9. Provide details of the detriments to the public which may result from the proposed conduct
including quantification of those detriments where possible.
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Non-confidential Submission to the ACCC

Commonwealth of Australia

Competition and Consumer Act 2010 - subsection 93 (1)

NOTIFICATION OF EXCLUSIVE DEALING

This submission is provided in support of the Notification of Exclusive Dealing lodged by the
Port Hedland Port Authority (PHPA) in relation to the towage arrangements at the Port Hedland
Port (Port).

Background

1 The PHPA is a port Authority established pursuant to the Poñ Authorities Act 1999

fl/VA) (Act) to be responsible for the operation and management of the Port.

2 Specifically, pursuant to section 30(1) of the Act, the PHPA's functions are to:

2.1 facilitate trade within and through the Port and plan for future growth and
development of the Port;

2.2 undertake or arrange for activities that will encourage and facilitate the
development of trade and commerce generally for the economic benefit of
the State through the use of the Port and related facilities;

2.3 control the business and other activities in the Port or in connection with the
operation of the Port;

2.4 be responsible for the safe and efficient operation of the Port;

2 5 
ÏJ:ìffili.i;Jäi: i;i'f :ii" 

and preservation or vested propertv

2.6 to protect the environment of the Port and minimise the impact of port
activities on that environment.

Notified conduct

3 The mining companies who use the Port (Users), or alternatively the buyers of the
mining product (Buyers), charter large vessels to transport their product out of the
Port. These vessels are owned by third party shipping companies (Owners).

4 To access the harbour, the cargo carrying commercial vessels (used to carry the
User's product) need to enter via a narrow channel and dock at the berth. The
vessels also need to be turned around in the harbour either prior to docking or prior to
leaving the harbour (depending on what berth the vessel is docking at). These
vessels are unable to enter the harbour, turn around and dock under their own power
(due to constraints in relation to manoeuvrability) and require tug boats to assist them
into the berth (and then out of the harbour once loaded).
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ln general terms, there are two categories of towage tasks relevant to the Port's
operations:

5.1 Escort towage:

All methods of towage where tugs assist or stand by to assist a vessel
under power (and often at sea speed) to compensate for any unexpected
loss of power or steering and/or to maintain its longitudinal stability,
particularly when navigating a confined channel or watenrvay.

5.2 Harbour towage or ship assist:

These are conventionaltowage services in berthing and sailing vessels.
The tugs, under the direction of the PHPA pilots, assist the ships to
manoeuvre to and from the berth, maintaining the vessels safely within the
navigable channels and clear of obstructions and infrastructure.

The key purpose of towage at the Port is to facilitate the safe movement of shipping
both into and out of the harbour.

These towage services are supplied by a third party under licence from the PHPA.

A person or body corporate is unable to provide towage services at the Port without a
licence issued by the PHPA (section 110A of lhe Poft Authority Regulations 2001
(WA) (Regulations)).

BHP Billiton Minerals Pty Ltd (BHP) currently holds the only towage licence at the
Port, which expires on

Although BHP's licence is the only
one currently issued, the towage rights subject to that licence have been granted on a
non-exclusive basis.

10 On expiry of BHP's current licence, the PHPA proposes to grant a further non-
exclusive licence to BHP to provide these towage services. Although the licence
proposed to be issued to BHP is non-exclusive, the PHPA does not currently intend
on granting any further licences for the provision of towage services at the Port.

11 The PHPA is proposing to undertake a study on the feasibility of an additional towage
service provider at the Port, which will determine whether the Poft can efficiently
support a new entrant into the market. Until this study is completed, and the PHPA
fully understands the need for and/or ramifications of granting further towage licences
at the Port, the PHPA is of the view that it is not in a position to make any decisions
(or grant) any additional towage licences.

12 Towage is a necessary service for all users of the Port and the PHPA does not allow
vessels to enter or leave the Port unless they are under tow (the only exception is for
very small and manoeuvrable craft, such as fishing trawlers, rig tenders or
recreational vessels).

13 Accordingly, although the licence granted to BHP is non-exclusive and the PHPA has
not conclusively determined whether or not it will grant additional licences in the
future, while BHP is the sole towage service provider at the Port all Users must
engage the services of BHP to use the Port. This brings the current (and proposed)
towage licensing arrangement with BHP within section 47(6) of the Competition and
Consumer Act 2010 (Cth) (CC Act).
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14 The PHPA submits this notification in relation to BHP being the sole towage service
provider at the Poft.

Users of the towage serv¡ces

15 The current and proposed towage licensing arrangement with BHP is likely to affect
the following classes of people:

15.1 the Users;

15.2 the Buyers;

15.3 the Owners;

15.4 the shipping agents, who are the local agents appointed by the Owners to
co-ordinate and oversee the movement of the vessel in and out of the
harbour (Agents); and

16 There are currently 15 Users who use the Port to export their product. These are:

16.1 BHP Billiton lron Ore (BHPBIO);

16.2 Fortescue Metals Group Ltd (FMG);

16.3 Atlas lron Limited (Atlas);

16.4 Consolidated Minerals Pty Ltd (for and on behalf of Pilbara Chromite Pty
Ltd and Pilbara Manganese Pty Ltd) (Consolidated Minerals);

16.5 Mesa Minerals l-¡m¡teO (Mesa);

16.6 Mineral Resources Limited (for and on behalf of Process Minerals
lnternational Pty Ltd) (Mineral Resources);

16.7 Moly Mines Limited (Moly),

16.8 Roy Hill Pty Ltd (Roy Hill);

16.9 Aditya Birla Nifty Pty Ltd (Aditya);

16.10 Newcrest Mining (Newcrest);

16.11 Venturex Resources Limited (Venturex);

16.12 Sandfire Resources NL (Sandfire);

16.13 BC lron Limited (BC lron);

16.14 Sims Metals; and

16.15 Dampier Salt Limited (Dampier Salt).

17 The parties who are likely to be effected by the notified conduct are the mining
companies listed above and their associated shipping companies and agents.
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18 Although there are 15 Users of the Port, the proportion of tonnage for each User
being transported through the Port is significantly different. ln 2011, BHPBIO
exported tonnes, FMG exported tonnes, Atlas exported f
f tonnes, Mineral Resources exported I tonnes, Consolidated Minerals
exported I tonnes and Moly Metals exported I tonnes (of a total of
circa 200 million tonnes).

These figures demonstrate that the Users of the Port are going to be affected by the
notified conduct to significantly different extents (with BHPBIO effected significantly
more than the other Users, having over 71% of the tonnage from the Port).

The actual number of Users who export their product is not going to increase in the
next year, however, the tonnage that the Users export through the Port is increasing
exponentially per year.

The projected forecast in tonnage is summarised in the table below:

Moreover, a number of the current Users of the Port are expanding their operations
within the Port. FMG commenced construction of a third and fourth berth, Roy Hill
has obtained approval from the PHPA to develop two befths and North West
lnfrastructure Alliance has been granted the right to develop two more berths at the
Port.

This expansion of the Port and growth in tonnage is going to result in a significant
growth in vessel sizes and movements in and out of the Port (and accordingly, an

increase in towage).

19

20

21

22

23

Public benefit claims

Public benefits:

24 A number of public benefits arise from the notified conduct, including:

24.1

24.2

The notified conduct will result in improved safety and efficiency at the Port
and ensure that these are in no way jeopardised:

On the grant of the new licence, BHP will inject a significant amount of
capital into the Port to upgrade the tugs and the tug haven. This will result
in significant improvements in safety and efficiency of towage services at
the Port.

The grant of a licence of this kind is necessary in order for the PHPA to
carry out its statutory functions under section 30(1) of the Act, in particular:

24.2.1 to facilitate trade within the Port'

Forecast
2012t13

Forecast
2013t14

Forecast
2014t15

Forecast
2015t16

Forecast
2016t17

Tonnage

621813660 1140314



24.2.2 to ensure the safe and efficient operation of the Port; and

24.2.3 to protect the environment of the Port and minimise the impact of
Port activities on the environment.

24.3 The non-exclusivity of the licence to BHP means that the PHPA may allow
competitors into the market at any stage if it considers that an additional
towage service provider would be in the public interest of the Port.

25 The public benefits significantly outweigh any anti-competitive detriments arising from
the conduct.

Facts and evidence relíed upon in supporT of ffiese claims:

26 lmoroved safety and efficiency:

26.1 The notified conduct has significant efficiency and safety benefits for the
Users and other operators within the port.

26.2 The characteristics and conditions of the Port are unique as compared to
other ports in Australia. Namely:

26.2.1 The entrance channel to the harbour is extremely narrow, and
most vessels must be under tow when entering and leaving the
Port. These tug boats need to be operated by experienced tug
Masters and, when moving vessels, under the control of pilots
who understand and are experienced in the unique conditions of
the Port.

26.3

26.2.2 The Port is built on relatively narrow bodies of water, some of
which are no more than 400 metres wide (in which tugs are
sometimes required to turn a 300 metre vessel).

26.2.3 lnbound vessels are prone to strong forces caused by localised
winds (the Port has a 25 knots operating parameter) and strong
tidal currents of about 3 knots.

26.2.4 The tide range is large and the large iron ore bulk carriers are
only able to enter or leave the Port within two-four hour periods
every 24 hours.

26.2.5 The vessels which transport the Users' product are usually large,
bulk-commodity cargo ships. Typically, iron ore carriers are 320
metres in length, with a beam of 54 metres and a sailing draught
of about 1B metres. These ships have a limited ability to
manoeuvfe.

The unique and arduous characteristics of the Port have resulted in a
number of incidents where vessels have run aground. This prompted the
PHPA (and consequently BHP) to undertake a review of the towage
operations at the Port (2009 Towage Review). A copy of the 2009 Towage
Review is attached as annexure A. This document is confidential and
should not be placed on the public register.
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26.4 The 2009 Towage Review was conducted by Pivot lnternational to assess
towage requirements at the Port and recommend suitable towage
arrangements in terms of tug types, numbers, sizes and the mix of tugs
necessary to ensure Port operations remain efficient in terms of
productivity. The 2009 Towage Review also addressed identifying the
physical and commercial risks associated with the Port's environment and
the level of shipping planned, taking into consideration past incidents and
the need to achieve increased productivity in terms of cycle times and
vessel movements per tide to achieve the stated port capacity.

26.5

further considered the need for appropriate tugs at the Port and concluded
that the Port needs up to 22 RTBS rotor tugs (Rotor Tugs) to effectively
and efficiently service the towage needs at the Port.

26.6 The Rotor Tugs have the following advantages:

26.6.1 they are high in power, which means they can tow the vessels
more efficiently and at faster speeds (in environments of strong
tides and winds) (NB, the speed at which the vessels can be
towed is limited by the capacity of each vessel's "bits", which is
the structure on the vessel which the tug connects to in order to
tow the vessel).

26.6.2 they have a high degree of control, which means they have
greater manoeuvrability and stability and are more capable when
working in a strong tide;

26.6.3 they have the ability to work very close to the hull of the vessels
on very short lines, which is beneficial in the confined area and
narrow watenrvays of the Port; and

26.6.4 they have very simple controls to operate and a high degree of
power redundancy, meaning that they allow their Masters more
control over the towed vessel.

26.7

26.8

The current tug haven is designed to berth the current fleet of ASD Tugs.
Given that the number of tugs is expected to increase and the Rotor Tugs
are larger, heavier and have a deeper draft than the ASD Tugs, the current
tug haven is not sufficient to house the new fleet of Rotor Tugs.
Accordingly, the tug haven needs to be upgraded or a new tug haven
needs to be built to accommodate the Rotor Tugs.

ln light of the 2009 Towage Review, BHP has agreed to upgrade its current
fleet of 10 ASD Tugs to 22 Rï85 Rotor Tugs. This requires a significant
capital investment from BHP, including the cost of purchasing the Rotor
Tugs (which cost in the vicinity of $I each) and the cost of buitding
a new tug haven to house the new fleet of tugs (which is estimated to cost
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26.9

26.10

26.11

in the vicinity of g ). Accordingly, BHp has agreed to make an
investment of circa $I at the port.

The PHPA owns the current tug haven at the Port and leases it to BHP.
However, the PHPA is not (nor any other port authority nationally) financed
to make a significant expenditure of the nature and quantum associated
with building a new tug haven. Accordingly, the upgrade of the tug fleet is
dependant on the towage service provider making this private investment,
which BHP is willing to do.

This investment by BHP is a condition of the towage licence that the pHpA
intends to grant to BHP. specifically, the folfowing conditions are proposed
to be included in the new licence agreement:

26.10.1

26.10.2

26.10.3

The new towage licence to BHP is going to result in the following benefits:

26.11.1 lncreased speed and manoeuvrability of the Rotor Tugs is going
to mean that:

the vessels can enter and leave the harbour under
escort towage at faster and more efficient rates, which
will result in significant time and cost savings for all
Users, Agents and Owners; and

(a)

26.11.2

26j1.3

(b) the tug Masters' control over vessels under tow within
the inner harbour will be better than if ASD Tugs were
used, making these operations safer.

The Rotor Tugs' greater capabilities for operating in the Port's
environment are going to result in a reduced risk of adverse
consequences resulting from accidents and incidences (such as
vessels running aground and blocking the channels).

The Rotor Tugs are capable of providing harbour towage services
within the confined areas of the South West Creek. lf Rotor Tugs
are not introduced into the Port, and ASD Tugs are required to be
used in this area, then the use of ASD Tugs would severely
restrict the South West Creek's development in terms of berth
location, vessel size and tidal operating parameters.

The new tug haven is going to mean that there are more facilities
available for the Port and its Users and operators. lt is proposed
that the new tug haven will have berths and facilities which are
available for third parties to use. ln addition, the old tug haven
will become available for use by other small service vessels
unrelated to towage (such as pilot boats, security vessels, and
line boats).
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26.12 BHP will be unable to invest in the Port, by upgrading the tugs and
improving the towage services and facilities, unless it is granted the towage
licence. The quantum of this investment is offset by the 25 year term of the
contemplated licence, which will allow BHP to redeem its capital
investment.

26.13 Owing to the natural restrictions placed on the Port (as set out in paragraph
26.2 above), it is preferable (in terms of safety and efficiency) that the tug
Masters experienced in the peculiar conditions of the Port continue to
provide the necessary towage services. Accordingly, the continuity of
BHP's towage licence has positive safety implications for the Port.

27

27.1 As set out above, the PHPA is proposing to undertake a study on the
feasibility of an additional towage service provider at the Port. To
effectively discharge its obligations under the Act, the PHPA needs to
understand the need for and/or ramifications of granting further towage
licences at the Port prior to considering granting additional towage
licences.

27.2 However, there is an immediate and vital need to grant the towage licence
to BHP, prior to this feasibility study being undertaken. The tonnage
exported from the Port ís rapidly increasing per year. ln 2011, there was an
increase in tonnage from circa 200 million tonnes to 250 million tonnes. ln
2012 (so far), there has been an increase in tonnage from circa 250 million
tonnes to 290 million tonnes. This rapid increase in tonnage has resulted in
an urgent requirement to provide better and more efficient towage services
at the Port. This increase in tonnage is expected to continue to increase
exponentially. Annexure B is a graph setting out the past and projected
growth in tonnage and vessel movements at the Port. This annexure is
confidential and should not be placed on the public register.

27.3 There is a critical need to upgrade the tug fleet (and accordingly the tug
haven) to ensure that vessels are being assisted in and out of the harbour
as efficiently as possible, but also to mitigate against the risks associated
with the movement of vessels, which grows exponentially with tonnage
growth.

27.4

27.5 ln the event of engine failure (or another incident which can result in a
vessel blocking the channel, such as it running aground) the vessels need
to be moved as quickly and efficiently as possible. Currently, 20 per cent of
the world's iron ore export that is transported by sea is exported from the
Port. A vessel blocking the channel for any extended period of time and
limiting the ability for other vessels to enter and exit the Port will have
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27.6

27.7

27.8

27.9

27.10

27.11

27.12

28

detrimental ramifications for the exporters of product from the Port,
importers of the product and potentially the Australian economy.

To discharge its obligations under the Act (as set out in paragraph 2 and
24.2 above) the PHPA needs to ensure that the investment in upgrading
the tug fleet and tug haven is made as soon as possible and this is
achieved by granting the non-exclusive licence to BHp (rather than, for
example, putting the licence out to tender).

Regardless, any potential anti-competitive effects of a failure to grant the
towage licence through a tender process is offset by the fact that the PHPA
is able to accept other applications for (and grant) additional towage
licences at a later date.

Once the feasibility study is undeftaken and the PHPA has the time to
consider the findings and recommendations from such a study, in the event
that the study concludes that the Port would benefit from an additional
towage service provider, then this will be managed by the PHPA in an open
and transparent manner. However, the current priority for the PHPA now is
to address the present and increasing risk facing the Port in relation to
towage.

ln addition, at this stage, the PHPA is of the view that it can more effectively
discharge its functions under the Act in circumstances where there is one
towage service provider at the Port as one towage service provider offers
advantages in terms of efficiency in operations.

The efficiency of the Port's operations is enhanced by the fact that a single
towage operator can provide a whole market service in a non-discriminatory
basis with minimal redundancy. The introduction of a second operator will,
by contrast, create inefficiencies by reason of duplication of assets and
infrastructure, resulting in unnecessary levels of asset redundancy.

The continuity of the licence to BHP also offers significant benefits to the
PHPA's operation of the Port and the discharge of its functions under the
Act. The company which provides the towage services to the Port under
contract from BHP is experienced in the peculiar conditions of the Port and
is amenable to the control that the PHPA has over the towage operations.

The functions under the Act are designed for the benefit of the Port
(including its Users and third parties that operate within the Port) and the
economic benefit of Western Australia. The PHPA's ability to more
efficiently and effectively discharge its functions and obligations has
significant benefits for the public. Accordingly, the continuity of a sole non-
exclusive towage licence to BHP is in the public's best interests.

Non-exclusivitv of licence:

28.1 The grant of a long{erm non-exclusive towage licence to BHP has the
following benefits:

28J.1 the long-term licence will allow BHP to recoup the costs it will
incur in upgrading its current tug fleet to Rotor Tugs and building

621813660 1140314



the new tug haven, encouraging BHP to make this investment;
and

28.1.2 the non-exclusivity of the licence means that PHPA may allow
competitors into the market if it considers that an additional
towage service provider would be in the Port's best interests.

Public detriments

Detriments to the public resulting or tikety to result from the notification:

29 There are no known public detriments arising from the notified conduct.

30 The current and proposed licensing arrangement with BHP is not going to result in:

30.1 A lessening of competition:

30.2

30.1.1 The PHPA is of the view that, at this stage, the Port can only
efficiently support one towage service provider. ln the event that
the PHPA decided to grant an additional towage service licence
at the Port:

(a) 
ii::^i,;,'; il,l,,ï',3iffiJ:åiì:y"lïiffiJî,,'"
Port (in terms of capital investment and limited available
market); and

(b) in the event that a towage service company decided to
enter the market (despite these barriers), the additional
firm would not be able to service the prevailing level of
demand at a lower (average) cost than the current
towage service provider.

30.1.2 The most likely counterfactual scenario is that the Port would
operate with a single towage provider, even if the PHPA decided
to grant an additional non-exclusive licence at the Port.

lncreased price for towage services for Users:

30.2.1 lt is a pre-condition to BHP being granted the towage licence that
the PHPA is satisfied with the calculation of towage fees charged
by BHP. Accordingly, despite BHP having a monopoly over the
towage market, the notified conduct is not going to result in BHP
being able to charge exorbitant fees for towage.

30.2.2 The notified conduct is not going to result in an increase in the
price of towage, as compared to the notified conduct not taking
place. lf anything, the introduction of a second towage operator
in the market may lead to higher prices charged for towage as:

(a) A new entrant is going to result in a replication of fixed
operating costs, which will be passed onto the
consumers by way of higher prices in towage (as
compared to a single operator).
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(b) BHP has been the towage service provider at the Port
for over 25 years and, accordingly, has well established
infrastructure at the Port. Accordingly, there will be
some costs savings associated with this established
infrastructure which will not need to be passed on to
consumers.

30.3 A decrease in quality of service offered by BHp:

30.3.1 BHP's motivation for providing towage services at the Port is risk
management for their own entities. Accordingly, BHP is
motivated to provide the highest level of quality of service.

30.3.2 Moreover, pursuant to the terms of the current and proposed
licence agreement, BHP's towage performance is monitored by
the PHPA and, contractually, BHP has to meet appropriate
standards in its quality of service.

Facfs and evidence relevant úo fñese detriments:

31 No lesseninq of competition:

31.1

31.2

The notified conduct will not lessen competition in the market for the
provision of towage services.

ln the event that the PHPA decided to grant an additional towage licence,
there are some significant barriers to entry facing another towage service
provider seeking to enter the market. These are:

31.2.1 There are significant upfront capital costs associated with
entering the market at the Port:

(a) ln light of the 2009 Towage Review, the PHPA
considers that Rotor Tugs are necessary to service the
specific characteristics of the Port. The cost of
purchasing a Rotor Tug is approximate¡y $I
Should the PHPA allow a second towage operator to
provide towage services in the Port, the PHPA will
require it to purchase at least eight Rotor Tugs to
service the current level of demand and to maintain
acceptable waiting times. This is a minimum
investment of g on Rotor Tugs to enter the
market.

(b) The current tug haven at the Port is not suitable to
house the Rotor Tugs. Accordingly, a significant
investment needs to be made either upgrading the
current tug haven or building a new tug haven. As
discussed above, the PHPA is not in a financial position
to make this investment and a new entrant will have to
personally expend this capital. The PHPA has made
enquiries and investigated the price of building a new
tug haven. These enquiries indicate that it would cost
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31.4
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in excess of g to build a new tug haven
(which is a conservative estimate).

31.2.2 BHP has a significant dominant market share and market
concentration. BHP is the largest User with about 71% of iron ore
tonnage from the Port coming from BHP. Regardless of the price

;i;ïiilli:;"#:å:iil'"iil:::'r;.,iff ff ff ,i:ïn,,
towage services (BHP's conduct in utilising its own entity's
services is not in contravention of the CC Act). Accordingly, the
available market for a non-BHP towage service provider is limited
to the non-BHP entities.

31.2.3 The high up-front capital costs of entering into the towage market
at the Port and the limited market share currently available to a
non-BHP entrant at the Port is going to be a signifìcant barrier to
entry for a second towage service provider.

31.3 Even if an additional towage service provider decided to enter the market
(despite the barriers to entry), it is unlikely that it would be able to service
the prevailing level of demand at a lower (average) cost than the current
towage service provider. This is primarily because of:

31 .3.1 The significant upfront capital costs required to enter the market
by a new entrant (as discussed in paragraph 31.2.1 above),
would be passed on to the Users in order for the new entrant to
operate profitably. Despite, BHP having to make a significant
investment upgrading the tug fleet and tug haven, it does have
established infrastructure at the Port which can continue to be
utilised in its towage operations.

31.3.2 A new entrant would result in a duplication of upfront fixed costs,
which would (again) be passed on to the Users.

31.3.3 Given the significant upfront capital costs required to enter the
towage market, economies of scale are inherent in a market such
as the Port. Accordingly, a single operator with higher throughput
(such as BHP) can operate with lower costs and thereby offer
lower prices for towage. As discussed above, even despite a
second towage company entering the market, BHP will have a
dominant market share. A new entrant is going to have to charge
higher prices to make a profit due to BHP's economy of scale.

31.3.4 The Productivity Commission, in its lnquiry Report Number 24
entitled Economic Regulation of Harbour Towage and Related
Seryices, dated 20 August 2004, cites that the point at which it is
likely to become economically efficient for a port to support more
than one supplier of towage services is at 8,000 towage jobs per
year. There are currently about 4,000 shipping movements in
and out of the Port each year. This is well below the level cited
by the Productivity Commission.

ln light of the market characteristics of the Port, the most likely
counterfactual scenario is that the Port would operate with a single towage
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(c) BHP has been the towage service provider at the Port
for over 25 years and, accordingly, has well established
infrastructure at the Port. Accordingly, there will be
some costs savings associated with this established
infrastructure which will not need to be passed on to
consumers.

(d) There is a risk that an additional towage service
provider at the Port will result in delays and
inefficiencies in towing vessels in and out of the
harbour. ln the event of delays, there are significant
costs consequences for Users.

(e) The costs associated with these delays are significantly
larger than any potential decrease in costs of towage
which may result from a new entrant into the market.

(f) Accordingly, the cost benefits to Users (if any) offered
by a new entrant in a slight reduction of towage prices
does not outweigh the cost penalty which results for
Users assocíated with delays and inefficiencies caused
by a new entrant.

No decrease in qualitv of service offered by BHp:

33.1 The notified conduct is not going to result in a decrease in the quality of the
towage service offered to the Port and will actually result in significant
improvements to the quality of service offered.

33.2 The key motivation for the PHPA granting BHP a further non-exclusive
licence for towage services at the Port is because of the significant
investment which BHP intends to make upgrading the quality of the tugs (to
Rotor Tugs) and building a new tug haven. This investment is going to
result in a significant increase in the quality of the towage services offered
in terms of safety and efficiency.

33.3 Moreover, contractually (pursuant to the terms of the licence agreement)
BHP is obligated to:

33.3.1

33.3.2

33.3.3

33.3.4

33.3.5
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33.4

33.5

33.6

33.7

33.3.6

33.3.7

The PHPA monitors BHP's towage services to ensure that it is performing
to the requisite standard. There is an instant reporting process in relation to
the towage performance of BHP. The information/data in relation to break
downs, delays or any other issues is captured by the PHPA pilots in a
database as and when they occur. This information is then reported to the
Harbour Master.

The PHPA undertakes performance reviews of BHP towage services at
quarterly meetings (or more regularly if required). The PHPA discusses
and considers the information contained in the database and, in the event
the PHPA deems that BHP is not performing to the requisite standard,
agrees a remedial plan to rectify any issues.

Moreover, the towage licence that the PHPA is contemplating granting to
BHP contains a number of Key Performance lndicators (KPls). These KPls
have been specifically included to ensure that the quality of towage
services will improve. ln the event that there is a persistent failure by BHP
to meet the requisite standards, the PHPA has the power to terminate the
licence.

ln light of the significant control that the PHPA has over the quality of
service offered by BHP, it is highly unlikely that the notified conduct is going
to result in a decrease in the quality of towage services offered to the Port.
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