
 

 

NOTIFICATION N95877 PETER MCINNES SUBMISSION 
 
PART 1: RESPONSES TO CONFIDENTIAL ADVERSE SUBMISSIONS 
RECEIVED BY ACCC 
 
We refer to the submissions made to the ACCC regarding Peter McInnes 
"Notification of Exclusive Dealing". The submissions specifically addressed below 
are the two confidential summarised submissions provided to us. We note we have 
only received redacted versions of these submissions and not the complete 
submissions.  
 
Peter McInnes is not intending to prevent internet sales 
 
One of the confidential submissions alleges that the purpose of the internet restriction 
is to prevent retailers from continuing to supply KitchenAid products via the internet. 
This allegation is incorrect if it intended to suggest that our client will be abolishing 
internet sales of KitchenAid products. Our client’s notification did not indicate that it 
was Peter McInnes intention to abolish online distribution of its KitchenAid and other 
products altogether. The notification states, "The distribution agreement may also 
prevent some distributors from selling particular types of products, such as 
KitchenAid products, via the internet". It is Peter McInnes’ intention that its products 
will still be available to consumers online via online retailing. Accordingly, there is 
no basis for saying that the purpose of the internet restriction is to abolish the retail 
supply of KitchenAid products via the internet.  
 
We also note that one of the confidential submissions states; "In relation to the online 
environment, note the Productivity Commission's December 2011 report on 
Economic Structure and Performance of the Australian Retail Industry that found 
consumers are attracted to online shopping for three main reasons; lower prices, 
convenience and a wider range of goods to choose from. Online retailing is an 
inevitable reality to which Australian retailers must adapt." Our client is not seeking 
to prevent online retailing of products distributed by Peter McInnes. Our client is 
simply proposing to treat the internet as a territory and determine which distributors 
can supply into that territory. 
 
Internet as a territory  
 
We submit that it is standard practice for agreements with distributors to be limited to 
specific territories or channels of distribution in order to further the marketing and 
supply strategies of the supplier. These territories may be exclusive or non-exclusive. 
There is no difference in principle between a geographical territory and other 
territorial parameters, such as a territory based on types of sales or channel of 
distribution. For example, internet sales or sales to different classes of retail 
distribution, such as: 
 
1. National Speciality Franchises Chains, such as Harvey Norman; 
2. National Electrical Appliance Specialists, such as the Good Guys; 
3. National Department Stores, such as David Jones and Myer; 
4. Independent Speciality shops, such as Peters of Kensington; 
5. Catalogue/Direct Mail; 



 

 

6. Australian based E-Retailers, such as EBay Australia, GetPrice, DealsDirect, 
and Catch of the Day and OzSale; and 

7. International E-Retailers, such as EBay.com etc. 
 
If it is acceptable for Peter McInnes to grant distribution rights in respect of 
geographical territories, we submit that it is also acceptable for Peter McInnes to grant 
distribution rights in respect of types of sale territories. We do not see any distinction 
in terms of the "substantial lessening of competition test" between a geographical 
restriction and a ‘types of sales’ restriction. 
 
Restrictions on internet sales and prices 
 
The confidential submissions received argue that consumers will face higher prices 
than they presently do for Peter McInnes products if the notification is not revoked. 
For example, one of the confidential submissions states, "This will result in 
consumers paying more for KitchenAid products in Australia." No evidence has been 
put forward for the argument that the treatment of the internet as a territory of 
distribution will increase prices for KitchenAid products in Australia. The products 
will still be distributed online and will be available online. However, Peter McInnes 
should be entitled to select which distributors are permitted to sell via the internet 
territory.  
 
We also note that one of the confidential submissions alleges that the purpose of the 
internet restriction is to deter retailers from supplying KitchenAid products at a 
discount. This is incorrect. No evidence has been put forward that Peter McInnes has 
ever sought to dictate or mandate the price at which its distributors sell KitchenAid 
products and Peter McInnes categorically denies the allegation.  
 
The purpose of the internet restriction is to further the brand strategy of the Peter 
McInnes range of kitchen appliance products, which is ensuring that those distributors 
selected to sell products via the internet also demonstrate a leading commitment to the 
sale of such products by:  
 

• providing high levels of customer service; 
• engaging with customers through product demonstrations; 
• providing high levels of after sales service; and 
• providing training on the product. 

 
Our client should be entitled to have an input into how its products are presented to 
the market and the services required to be supplied by distributors to consumers. 
 
PART 2: NOTIFIED ARRANGEMENT DOES NOT SUBSTANTIALLY  
LESSEN COMPETITION 
 
Our client's main submission is that the notified arrangement does not substantially 
lessen competition in the relevant market. Our second submission is that the 
notification put forward is in the public interest. The first submission is dealt with in 
more detail below: 
 
  



 

 

Relevant market: kitchen products and appliances 
 
Our client submits that the relevant market is kitchen products and appliances within 
Australia including, without limitation, KitchenAid appliances. We do not agree with 
the comment in one of the confidential submissions that the market is not a market for 
kitchen products and appliances. The notification relates to Peter McInnes’ full 
product range. Whilst the focus of the 2 summarised responses received by the ACCC 
have been on the KitchenAid mixer, this product represents only approximately 1.5% 
of Peter McInnes’ entire product range. Peter McInnes’ product range includes 
approximately 1000 other kitchen products and appliances.  
 
Whilst mixers and dinnerware are products that are not substitutional for each other, 
there are many products in the market that form part of the category of "kitchen 
products and appliances" which are substitutional for mixers and are also 
substitutional for other dinnerware products. 
 
As the market of "kitchen products and appliances" is very broad and there are 
innumerable substitute products available in this market, we strongly submit that 
selecting specific distributors who can sell such products online will not substantially 
lessen competition in the “kitchen products and appliances” market.  
 
We refer to page 17 of the ACCC's guide to exclusive dealing notifications which 
states; "In most cases, exclusive dealing conduct will be unlikely to result in a 
substantial lessening of competition. Generally speaking, exclusive dealing conduct 
will be more likely to have a substantial effect if it is engaged in by a significant 
player across a wide section of the market, if there are limited substitute products 
available or if consumers are forced to buy a product to acquire a second product."  
 
We submit that Peter McInnes is not a significant player across a wide section of the 
Australian kitchen and appliances product market.  
 
The IBIS World market research report available on line on "Domestic Appliance 
Retailing in Australia" discloses revenue for the industry of $19 billion. We note the 
market segment is described as a domestic market only. Accordingly, we submit that 
it does not take into account sales by international vendors into Australia. Major 
players in the domestic market are described as; BSR Australia, Good Guys, Harvey 
Norman, JB Hi Fi and Retravision. This market would include small kitchen 
appliances sold by Peter McInnes. 
 
The data published on the Australian Bureau of statistics website shows the turnover 
for electrical and electronic goods retailing in NSW only as $5.1348 Billion for the 
2011/2012 financial year. 
 
The IBIS World market research report on "Houseware Retailing in Australia" 
available online indicates that the houseware retailing industry has revenue of $1 
billion per year. The houseware retailing industry is described as follows; 
 
"Houseware retailers stock a range of houseware goods including china, glassware, 
cutlery and kitchenware….. Retailers exclusively selling housewares make up this 
industry; therefore department stores are excluded." 



 

 

 
The report indicates that housewares sold within Australia account for only 35-45% of 
all housewares sold within Australia. As the "Houseware Retailing in Australia" 
market excludes sales by international vendors, sales by department stores and sales 
of domestic appliances, we submit that the market for "kitchen products and 
appliances" sold into Australia significantly exceeds revenue of $1 billion. This is 
illustrated by the data published on the Australian Bureau of Statistics website which 
shows the turnover for household goods retailing in NSW only at $12.694 Billion for 
the 2012/2013 financial year. 
 
Major players in the houseware retailing industry are described as; Freedom Group, 
Homeart, IKEA, Reject Shop and Tupperware. We also note that the report includes 
the following statement; "Industry concentration is classified low, with no industry 
participant accounting for more than 15% of the market." 
 
Peter McInnes operates in both the industry segments of "Domestic Appliance 
Retailing in Australia" and "Houseware Retailing in Australia". Peter McInnes 
revenue is a small fraction of the multi-billion dollar annual revenue for the total 
“kitchen products and appliances” market as illustrated by the statistics above. 
 
Whilst Peter McInnes may be the exclusive distributor of KitchenAid small appliance 
products in Australia, these products amount to a small segment of the entire market 
for kitchen products and appliances and as set out below, we submit that there are 
many substitutional products available. In fact, we submit that some of Peter McInnes 
distributors are substantially larger market participants than Peter McInnes.  
 
We note that David Jones does not stock KitchenAid products and this fact does not 
appear to detrimentally affect David Jones’ capacity to successfully compete in the 
retail market for kitchen products and appliances. We also note the following 
companies who also do not stock KitchenAid appliance products; The Good Guys, 
Harvey Norman, Bing Lee Electrical and the majority of Retravision and Betta 
Electrical stores. Notwithstanding this, the IBIS World market research report 
available on the internet names major players in the "Domestic Appliance Retailing in 
Australia" industry as The Good Guys, Harvey Norman and Retravision. Accordingly, 
the fact that these retailers do not stock KitchenAid products has not prevented those 
companies achieving significant market power in the Domestic Appliance Retailing 
market in Australia. 
 
Relevant market: Food preparation 
 
The following submission is only made to the extent that the ACCC rejects the above 
characterisation of the relevant market and considers that the notified arrangement 
raises specific issues as regards the supply of our client’s range of food preparation 
products, namely the KitchenAid range of products. The following submission is in 
no way an admission that our characterisation of the relevant market as set out above 
is incorrect.  
 
In the event that the ACCC considers a more narrow relevant market applies to the 
KitchenAid range of products sold in Australia, then this submission considers the 
position of our client’s product range in what we describe as the "food preparation 



 

 

appliances" market. We note that when the ACCC is considering the question of the 
relevant market the ACCC needs to consider which products are "substitutable" for 
the product in question. Substitutability on the demand side involves identifying the 
range of products which in the event of a price rise for one good a consumer would 
consider to be a close (although not necessarily perfect) substitutes: Australian 
Competition and Consumer Commission Merger Guidelines Revised July 1996 at 34. 
 
We submit the food preparation market includes: 
 

• choppers; 
• food processers; 
• hand blenders; 
• hand mixers; 
• kitchen machines (which include mixers); and 
• liquidizers or blenders. 

 
We submit that all of the above products would be substitutable (although not 
necessarily perfect substitutes) for a KitchenAid mixer. For example, a hand mixer or 
a food processor is substitutable for a mixer. Whilst it may not be a perfect substitute, 
it is still substitutable. This conclusion is consistent with cases such as Singapore 
Airlines Limited v Tabrobane Tours WA Pty Ltd (1992) ATPR 41-159 where the court 
held that the correct market was the sale of wholesale tours for island holidays- not 
the narrower market of wholesale tours to the Maldives.  
 
We submit that our client has a miniscule fraction of the market share as defined 
above and any restrictions on internet sales of KitchenAid products could not possibly 
substantially lessen competition in the relevant market. 
 
 
Relevant market: kitchen machines or mixers 
 
Whilst we do not agree that the relevant market should be defined as anything 
narrower than food preparation appliances, we have also considered what market 
share our client has if the market is characterised as being "kitchen machines or 
mixers". 
 
Even on such a narrow definition of the relevant market it cannot be said that 
restrictions on internet sales of the KitchenAid product would substantially lessen 
competition in a market of which our client holds, at most, a small percentage share. 
 
We strongly reject any suggestion that the relevant market can be appropriately 
characterised as "premium mixers". Any mixer is substitutable for another mixer in 
the sense that it is a competitive product that performs similar functionality to the 
product in question. Whilst the KitchenAid mixer may include additional features or 
attachments it is arguable that these features or attachments (such as pasta makers) 
simply widen the definition of market in that substitutable products could also include 
other products, such as pasta makers. 
 
We also note that both of the confidential submissions have argued that there are few 
products available that are substitutional for the KitchenAid Mixer.  We do not agree 



 

 

with this analysis. We note that the confidential submissions are inconsistent on the 
question of which products are substitutional for the KitchenAid Mixer. One 
confidential submission suggests that there are no substitutional products (except 
potentially the Kenwood products). The other confidential submission suggests that 
the following products are substitutional; Kenwood "kMix" stand mixer, Breville 
"Scraper Mixer Pro" and the Sunbeam Café Series "Planetary Mixmaster". This 
inconsistency of itself indicates that there are a number of mixers available that are 
substitutional for the KitchenAid Mixer. We would submit that there are many other 
mixers which are substitutional for the KitchenAid Mixer. In this regard we attach a 
list of mixers that we believe are currently available in the "kitchen product and 
appliance" market sold by Australian based retailers. This list is attached and marked 
“B”.  We note that this list only refers to Australian retail based mixers that are 
substitutional for the KitchenAid Mixer. There are many other mixers available from 
international e-retailers that would also be substitutional. 
 
We also note that the notified conduct must be the cause of any substantial lessening 
of competition. We refer to the NAB Online Retail Sales Index Indepth report dated 
January 2010-January 2012 attached and marked "E". This report states, "However, it 
is important to keep online retail growth in context: online retail sales account for 
just 4.9% of overall retail spend." This demonstrates that online sales make up a small 
percentage of the retail market. Accordingly, the notified conduct only has a bearing 
on a very small percentage of the overall retail market (being the online retail sales 
component of the retail market). This is in addition to the fact that our client's product 
range only occupies a very small percentage of the relevant market for its products, as 
detailed above. 
 
If the ACCC agrees with the above submission it should not go on to consider any 
public benefit claims. In this regard I refer to page 19 of the ACCC's Guide to 
exclusive dealing notifications which states, inter alia; "For these reasons, the ACCC 
may conclude that the exclusive dealing conduct proposed by Beauty Product Limited 
is unlikely to substantially lessen competition. The ACCC is therefore not required to 
consider the public benefits resulting from the conduct."  
 
PART 3: PUBLIC BENEFIT ARGUMENT 
 
As set out in our notification, Peter McInnes’ marketing and supply strategy includes 
distribution of its products via high quality speciality kitchen stores that provide 
product demonstrations, personal service and after sales servicing of the kitchen 
products and appliances. This is to maintain the quality of the brand, provide high 
levels of customer education and service, both before and after purchase of the 
product.  
 
Peter McInnes considers that the in-store sale of its products range is the best method 
to showcase the quality and advantages of those products, having regard to human 
interaction with well-trained staff and the tactile experience of in-store demonstrations 
and training. For example, the KitchenAid mixer includes a number of different 
attachments such as the ice cream bowl attachment, food grinder/mincer, sausage 
stuffer tubes, slicer/shredder, extra drum set, fruit vegetable strainer, mixer attachment 
pack, flake mill attachment and citrus juicer. In-store demonstrations and training by 



 

 

experienced, well trained sales staff assist the consumer to understand and appreciate 
the functions and features of each attachment.  
 
However, Peter McInnes does wish to cater for the supply of its products via the 
internet. Accordingly, Peter McInnes intends to carefully select distributors who 
provide the highest quality sales service on-line. This is likely to result in a reduction 
of on-line distributors that sell the Peter McInnes range of products but is intended to 
increase the quality of the consumer’s sales experience in relation to purchase of such 
products over the internet.  
 
We respectfully submit that it is a matter for Peter McInnes discretion to determine 
the competency, resources and commitment of its distributions, including without 
limitation, as to who are the most suitable distributors to sell its products online in 
order to maintain the quality of the brand. 
 
Dealing with the retail sale of products via internet in the manner set out in this 
submission, is in the public interest as it is focused on providing consumers with 
education, advice and after sales service, as detailed above. 
 


























