
Freehills
FILE No:

Doc:

MARS/PRISM:

Australian Competition and Consumer
Commission
Level 20
175 Pitt Street

Sydney NSW2000

Dearsir/Madam

Tabcorp Group -Third Line Forcing Notification

We actforTabcorp Gaining Solutions Pty Ltd (Tabcorp Gaming Solutions).

We endose:

A notification in relation to conduct which may constitute third line forcing. The
notification relates to promotional offers involving Tabcorp Gaining Solutions
and Gaining Venues.

A submission in support of the notification which may be placed on the public
register.

We enclose a cheque for $100 being the lodgementfee.

Ifthe Commission has any questions orwishes to discuss the notification please contact
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By hand

Yours sincerely
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Commonwealth of Australia

Competition and Consumer Act 2070- subsection 93 (1)
NOTIFICATION OF EXCLUSIVE DEALING

To the Australian Competition and Consumer Commission:

Notice is hereby given, in accordance with subsection 93 (1) of the Competition and
Consumer Act 2010, of particulars of conduct or of proposed conduct of a kind
referred to subsections 47 (2), (3), (4), (5), (6), (7), (8) or (9) of that Act in which the
person giving notice engages or proposes to engage,

PLEASE FOLLOWDIRECTIONS ON BACKOFTH!S FORM

I. Applicant

(a) Nameofpersongiving notice:
(Retorto direction 2)

Tabcorp Gaining Solutions Pty Ltd (TGS)

(b) Shortdescription of business carried on by that person:
(Retorto direction 3)

TGS provides gaining and venue services to pubs and clubs in Victoria in
respect of their gaining operations (Gaining Venues). Please refer to the
submission in support of the notification for further details.

(c) Address in Australia for service of documents on that person:

CIO Painck Gay, Partner, Freehills, Level 32, MLC Centre, Martin Place,
Sydney, NSW, 2000.

2. Notifiedarrangement

(a) Description of the goods or services in relation to the supply or
acquisition of which this notice relates:

I. Promotional goods and services supplied by TGS (TGS Promotional
Goods and Services), which may include:

. promotional goods and services such as prizes and sporting
memorabilia;

. opportunities to participate in competitions, lotteries or draws to
win prizes; and

. loyalty points which may be redeemable for goods and services.

2. Goods and services provided by Gaining Venues to their customers.

Please refer to the submission in support of the notification for further
details.

(b) Description of the conductorproposed conduct:
(Retorto di7ection 4)

I. TGS proposes to:

(a) supply, or offer to supply, TGS Promotional Goods and Services;

(b) supply, or offer to supply, TGS Promotional Goods and Services
at a particular price; or
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(c) give or allow, or offer to give or allow, a discount, allowance,
rebate or credit in relation to the supply or proposed supply of
TGS Promotional Goods and Services,

on the condition that the person to whom TGS supplies or offers or
proposes to supply TGS Promotional Goods and Services acquires
goods or services from a nominated Gaming Venue.

2. TGSproposesto:

(a) refuse to supply TGS Promotional Goods and Services;

(b) refuse to supply TGS Promotional Goods and Services at a
particular price; or

(c) refuse to give or allow a discount, allowance, rebate or creditin
relation to the supply of TGS Promotional Goods and Services,

forthe reason that a person has riot acquired, or has not agreed to
acquire, goods or services from a nominated Gaining Venue.

3. Persons, or classes of persons, affected orlikelyto be affected by the
notified conduct

(a) Class or classes of persons to which the conductrelates:
(Retorto di7ectibn 5)

Persons who acquire goods and services from Gaining Venues.

(b) Number of thosepersons:

in At presenttime:

Greater than 50.

(ii) Estimated within the next year:
(Retorto di7ection 6)

Greater than 50.

(c) Where number of persons stated in item 3 (b)(i)is less than 50, their
names and addresses:

Not applicable

4. Public benefit claims

Arguments in support of notification:
(Refer to direction 7)

Please refer to the submission in support of the notification.

Facts and evidence relied upon in support of these claims:

Please refer to the submission in support of the notification.

Market definition

Provide a description of the market(s)in which the goods or services
described at 2 (a) are supplied or acquired and other affected markets

(a)

(b)

5.
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including: significant suppliers and acquirers; substitutes available
for the relevant goods or services; any restriction on the supply or
acquisition of the relevant goods or services (for example geographic
or legal restrictions):
(Retorto direct!bn 8)

Please refer to the submission in support of the notification.

Public detriments

(a) Detriments to the public resulting or likely to result from the
notification, in particular the likely effect of the notified conduct on
the prices of the goods or services described at 2 (a) above and the
prices of goods or services in other affected markets;
(Retorto direction 9)

Please refer to the submission in support of the notification.

(b) Facts and evidence relevantto these derriments:

Please refer to the submission in support of the notification.

Further information

(a) Name, postal address and contact telephone details of the person
authorised to provide additional information in relation to this
notification:

Patrick Gay, Partner, Freehills, Level 32, MLC Centre, Martin Place,

Sydney, NSW, 2000, Ph: +61 2 9225 4378.

6.

7.

Dated 3 September 2012

Signed by the applicant

Painck Gay
Partner

Freehills
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DIRECTIONS

I, In lodging this form, applicants must include allnformation, including supporting
evidence that they wish the Commission to take into account in assessing their
notification.

Where there is insufficient space on this form to furnish the required information,
the information is to be shown on separate sheets, numbered consecutive Iy and
signed by or on behalf of the applicant.

2. Ifthe notice is given by or on behalf of a corporation, the name of the corporation
is to be inserted in item I (a), notthe name of the person signing the notice, and
the notice is to be signed by a person authorised by the corporation to do so.

3. Describe that part of the business of the person giving the notice in the course of
the which the conductis engaged in.

4. If particulars of a condition or of a reason of the type referred to in section 47 of
the Competition and Consumer Act 2010 have been reduced in whole or in part
to writing, a copy of the writing is to be provided with the notice.

5. Describe the business or consumers likely to be affected by the conduct.

6. State an estimate of the highest number of persons with whom the entity giving
the notice is likely to deal in the course of engaging in the conduct at any time
during the next year.

7. Provide details of those public benefits claimed to result or to be likely to result
from the proposed conduct including quantification of those benefits where
possible.

8, Provide details of the market(s) likely to be affected by the notified conduct, in
particular having regard to goods or services that may be substitutes forthe good
or service that is the subject matter of the notification.

9, Provide details of the derriments to the public which may resultfrom the proposed
conduct including quantification of those detriments where possible.
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Introduction

This submission is provided in relation to a Notification of Exclusive Dealing lodged by
Tabcorp Gaining Solutions Pty Ltd (TGS).

2 Background

2.1

(a)

Tabcorp

Tabcorp Holdings Limited

Tabcorp Holdings Limited (Tabcorp) operates through its subsidiaries and controlled
entities, including TGS, and is a wagering, gaining and entertainment business whose
operations are organised into four main business units including Wagering, Media and
International, Gaining and Keno.

TGS

TGS was formed in 2008 in anticipation of the Victorian Government announcing a new
gaining structure to apply post-2012. Prior to 2012 Tabcorp held a licence to operate
gaining machines in Victoria. Gaining licences are now held by commercial venues (Ie
pubs and clubs).

TGS provides gaining and venue services to commercial venues with a gaining licence
(Gaming Venues). Relevant services include:

product services (e. g. consultation services regarding product choices,
negotiations with equipment manufacturers, game servicing etc);

venue marketing (e. g. venue design, customer communications and venue
promotions); and

training and regulatory services (e. g. stafftraining, providing services relating to
regulatory compliance and responsible gambling requirements).

Rationale forthe notified conduct

As a component of its offerings TGS provides venue marketing services to Gaining
Venues which are broadly designed to attract customers to client venues

In this respectTGS has developed the 'Diamond Rewards'loyalty program. This program
enables a Gaining Venue to design and implement a loyalty program at their venue
whereby customers can earn and redeem points at the venue (for example,
complementary meals).

As a component of its marketing services TGS also contemplates running promotions at
client venues where TGS will provide a promotional item which a venue customer may

Submission

(b)

.

.

2.2

.
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win. TGS considers that providing additional promotional assistance to its clients will
enhance its value proposition to those clients.

3 The conduct

The notified conduct is in respect of:

Promotional goods and services supplied by TGS (TGS Promotional Goods(1)
and Services), which may include:

promotional goods or services such as prizes and sporting
memorabilia;

opportunities to participate in competitions, lotteries or draws to win
prizes; and

loyalty points which may be redeemable for goods and services.

(2) Goods and services provided by Gaining Venues to their customers.

TGS proposes to:

supply, or offer to supply, TGS Promotional Goods and Services;

supply, or offer to supply, TGS Promotional Goods and Services at a particular
price; or

give or allow, or offer to give or allow, a discount, allowance, rebate or creditin
relation to the supply or proposed supply ofTGS Promotional Goods and
Services,

on the condition that the person to whom TGS supplies or offers or proposes to supply
TGS Promotional Goods and Services acquires goods and services from a nominated
Gaining Venue

TGS further proposes to:

refuse to supply TGS Promotional Goods and Services;

refuse to supply TGS Promotional Goods and Services at a particular price; or

refuse to give or allow a discount, allowance, rebate or credit in relation to the
supply of TGS Promotional Goods and Services,

forthe reason that a person has not acquired, or has not agreed to acquire goods and
services from a nominated Gaining Venue.

By way of example, the following conductis proposed:

TGS anticipates running a promotion whereby persons who spend a minimum amount
(e. g. $10) on food at a client Gaming Venue will be entitled to enter into a draw to win a
day spa package supplied by TGS.

.

.

,

.

.

3 The conduct

,

.

,

.

4 Markets

4. , Markets

Relevant markets include:

116986028 Notification submission to the AGCC page 3
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the market or markets for gaming and venue services; and

the market or markets in which Gaining Venues provide gaining services and
other goods and services (eg food, beverages and other forms of
entertainment).

Suppliers and acquirers

Significant suppliers of gaining and venue services in addition to TGS are:

Performance Venue Services; and

Momentum.

Gaming and venue services are acquired by Gaining Venues.

Suppliers of gaining services include:

sporting, racing and other clubs; and

hotels, restaurants and licensed venues.

Gaining services and associated goods and services are acquired by members of the
general public.

.

.

4.2

.

.

.

.

5 Public benefits and detriment

5 Public benefits and derriment

5.1 Introduction

TGS submits that the benefit to the public likely to resultfrom the notified conduct would
outweigh any detriment to the public likely to resultfrom the conduct.

Benefits to the public

Competition

The notified conduct would promote competition in relevant markets by encouraging other
providers of gaming and venue services to offer similar promotional benefits.

Customers

The notified conduct would provide Gaining Venue customers with the opportunity to
obtain various rights, benefits, privileges and additional goods and services in connection
with the acquisition of goods and services from Gaining Venues.

Detriment

The notified conduct would not result in public detriment, anti-competitive or otherwise,
forthe following reasons:

Customers of Gaining Venues would be under no obligation to participate in any
TGS promotional offer. They may continue to obtain goods and services from
Gaining Venues at usual prices and on usual terms.

The notified conductwould have no negative effect on competition between
suppliers of gaining and venue services. !n particular, other gaming and venue
service providers would be able to implement similar promotional offers.

5.2

(a)

(b)

5.3

.

.
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The notified conductwouid have no appreciable effect on competition between
Gaining Venues. Any Gaining Venue may optto obtain services from TGS and,
therefore, participate in a TGS promotion. Furthermore, there are a wide variety
of other promotional activities available to competitors of any nominated
Gaming Venue including the possibility of entering into promotional
arrangements with other suppliers of gaining and venue services.

Responsible gambling

Tabcorp is confidentthatthe proposed conduct would not raise responsible gambling
concerns. However, given the publication of the Productivity Commission's Report on
Gambling, Tabcorp wishes to address the issue of responsible gambling in the context of
this notification.

Gambling is a Iawiul activity in Australia and the vast majority of Australians who choose
to gamble do so responsibly. Further, in every state and territory there is legislation in
place which seeks to maximise responsible gambling behaviour. Therefore, it would be
incorrect to conclude that any activity undertaken by a wagering/gaming operatorthat
encourages customers and potential customers to use its services is not conducive to
responsible gambling, particularly where these activities comply with applicable
legislation.

Tabcorp is strongly committed to ensuring that people gamble responsibly. It has been
recognised as a world leader in responsible gambling as voted by the Dow Jones
Sustainability Index. Tabcorp's wagering division has a Responsible Gambling Code of
Conduct, which has been approved by the Victorian Commission for Gambling and Liquor
Regulation. Tabcorp operates BetCare, a voluntary self-exclusion program that enables
members to exclude themselves from up to 15 TAB agencies as well as 15 participating
hotels and clubs. Members of BetCare can also opt to have theirTabcorp betting account
suspended

The proposed conductis designed by TGS to promote client Gaining Venues, as distinct
from encouraging or promoting irresponsible gambling behaviour. In this respect ms
noted that the promotional activity contemplated by this notice will notrequire the
acquisition of any Tab, Keno or gaining service.

.

5.4

5 Public benefits and detriment

' The Inquiry Report was published in February 2010.

The Produofivity Commission's Inquiry Report on Gambling states that"t91ambling is a common recreational pursuit and
an enjoyable one for many. 70 per cent of Australians participated in some form of gambling in the last year. " According to
the Inquiry Report, 15 per cent of Australians gamble regularly (excluding Lofto and 'scratchies'), with roughly one in ten of
this group being classified as "'problem gamblers'. Productivily Commission Report on Gambling, see Overview

1,6986028 Notification submission to the AGCC page 5




