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Summary 

The ACCC proposes to grant authorisation to permit a number of financial institutions to 
provide fee free balances and withdrawals to their customers from existing selected 
ATMs within very remote Indigenous communities (the ATM Proposal). The ACCC 
proposes to grant authorisation for five years.  

Next Steps 

The ACCC will seek further submissions in relation to this draft determination before 
making its final decision. The applicants to the authorisation and interested parties may 
also request a pre-decision conference be held to allow oral submissions on the draft 
determination. 
 

 
Executive Summary 

The ATM Proposal 

The Australian Bankers’ Association (ABA) has coordinated the ATM Proposal to 
enable participating financial institutions to offer fee free withdrawals and balance 
enquiries to their customers at selected existing ATMs in very remote Indigenous 
communities. The ABA has selected 76 existing ATMs for inclusion in the ATM 
Proposal, which may be increased up to a cap of 85 ATMs, absent external funding 
from government or other sources. 

The ATM Proposal is a response to the ATM Taskforce report which found that people 
in very remote Indigenous communities pay relatively high levels of total ATM fees. The 
ATM Proposal is intended to run for a minimum of two years, with up to three 1 year 
extensions. During the life of the ATM Proposal, participating banking providers will 
subsidise the costs of participating ATM deployers in providing the selected ATMs. 
Financial institutions which are not ABA members may also join the ATM Proposal.  

The application for authorisation 

To facilitate the ATM Proposal, the ABA seeks authorisation for five years for a number 
of participating financial institutions to make, and to give effect to, a proposed 
agreement (the Implementation Agreement). The Implementation Agreement provides 
for: 

a. fee free balances and withdrawals for the Parties’ customers at selected ATMs 

b. sharing of aggregate customer transaction data and costing information to the extent 
necessary to facilitate the ATM Proposal.  

Balance of benefits and detriments 

The ACCC considers that there is likely to be significant public benefit from the 
provision of fee-free ATM withdrawals and balance inquiries from the selected ATMs. 
The ACCC considers that this benefit will outweigh any public detriment, which is likely 
to be minimal due to the limited scope and length of time of the ATM Proposal. 
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The application for authorisation 

1. On 29 May 2012 the Australian Bankers’ Association Inc. (ABA) lodged an 
application for authorisation A91312 with the ACCC under section 88(1A) and 88(1) 
of the Competition and Consumer Act 2010 (the Act). The ABA also requested 
interim authorisation under section 91 of the Act and sought statutory protection1 
from the price signalling provisions in sections 44ZZW and 44ZZX of the Act. 

The conduct 

2. The ABA seeks authorisation to make, and to give effect to, a proposed 
Implementation Agreement (the Implementation Agreement). The ABA seeks 
authorisation for five years on behalf of itself and proposed current and future 
financial institutions that are parties (the Parties) to the Implementation Agreement 
(the Applicants) – including Parties who are not members of the ABA.2 

3. Authorisation of the Implementation Agreement would provide statutory protection 
from the competition provisions of the Act to permit the Applicants to make and give 
effect to the Implementation Agreement. 

4. The Implementation Agreement facilitates: 

a. the provision of fee free balances and withdrawals to the Parties’ customers at 
particular existing ATMs (Identified ATMs) in a number of very remote 
Indigenous communities3 (the ATM Proposal) 

b. the sharing of aggregate customer transaction data and costing information to 
the extent necessary to facilitate the ATM Proposal.  

5. The ABA has listed 76 Identified ATMs currently located in very remote communities 
at which the Applicants propose to implement the ATM Proposal.4 The total number 
of ATMs contemplated as being eligible to participate in the ATM Proposal is 
capped at 85, absent external funding from government or other sources. The ATM 
Proposal is intended to operate for an initial period of 2 years, with up to three 1 
year extensions. The Parties contemplate that the ATM Proposal will operate for a 
maximum period of 5 years.  

The Applicants 

6. The ABA is an incorporated association under the provisions of the NSW 
Associations Incorporation Act 1984.The ABA represents the interests of 25 
member banks. Its role is to provide analysis, advice and advocacy on behalf of its 
members and to contribute to public policy.  

7. The current proposed parties to the Implementation Agreement (the Current 
Parties) are two ATM deployers (ATM Solutions Australasia Pty Ltd and Cashcard 

                                                
1
 See section 44ZZY of the Act 

2 
Application A91312, para 1.2. 

3 
As defined by the Australian Bureau of Statistics in its Accessibility/Remoteness Index of 

Australia (ARIA). 
4
 The list of 76 Identified ATMs is available at Application A91312 Annexure D. 
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Australia Limited (the ATM Deployers)) and 12 retail banking providers which are 
all members of the ABA.5 

8. The future parties to the Implementation Agreement (the Future Parties) may 
include other members of the ABA, other retail banking providers such as credit 
unions and other ATM deployers. The ABA has advised that any future parties will 
be required to enter into the Implementation Agreement on the same terms as those 
that apply to Current Parties. 

Background 

The ATM Taskforce report 

9. The ATM Proposal is a proposal by the ABA to address the findings of a taskforce 
(the ATM Taskforce) - with which it assisted. The ATM Taskforce was appointed by 
the Federal Government in 2010 for the purposes of reviewing high ATM fees being 
incurred in remote Indigenous communities.  

10. The ATM Taskforce report was released on 25 May 2012. The ATM Taskforce 
found that while fees in remote Indigenous communities are generally on parity with 
those of metropolitan and regional areas, this was not the case in the subset of very 
remote Indigenous communities. This is due, in part, to the fact that people in very 
remote Indigenous communities: 

 tend to use ATMs with greater frequency than other groups for 
socio-economic reasons6  

 often lack access to alternative methods for making balance enquiries or 
cash withdrawals.7  

11. Although not the main focus of the ATM Taskforce, the report referred to the 
potential effect upon EFTPOS fees of the lack of alternative banking services. 
EFTPOS fees for cash withdrawals are often set with reference to the fees charged 
for the local ATM, and set high enough to encourage customers to use the ATM.8 

Previous reports referred to by the ATM Taskforce also noted isolated instances in 
which store traders had taken advantage of the lack of banking alternatives to 
charge very high EFTPOS fees or to misuse fringe lending systems such as store 
credit.9 

12. The ATM Taskforce concluded that a reduction of the cumulative impact of ATM 
fees on remote Indigenous communities would require a combination of fee 

                                                
5 
The 12 members are: Australia and New Zealand Banking Group Limited, Bank of Queensland 

Limited, Bank of Western Australia Limited, Bendigo and Adelaide Bank Limited, Citigroup Pty 
Ltd, Westpac Banking Corporation (including St George), Commonwealth Bank of Australia, ING 
Bank (Australia) Limited, HSBC Bank Australia Limited, Members Equity Bank Pty Limited, 
National Australia Bank Limited, Suncorp-Metway Limited. 
6
 The Treasury, ATM Taskforce – Report on Indigenous ATM Issues, 2010, para 22-29. 

7
 The Treasury, op. cit., p. 29. 

8
 The Treasury, op. cit, 2010, para 19. 

9
 Eg Australian Financial Counselling & Credit Reform Association (Financial Counselling 

Australia) ATM Fees in Indigenous Communities November 2010 pp 11-13; House Standing 
Committee on Aboriginal and Torres Strait Islander Affairs Inquiry into community stores in 
remote Aboriginal and Torres Strait Islander Communities 16 November 2009 pp 91-93. 
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reductions/rebates and measures to foster greater financial literacy; and in so doing, 
support behavioural change.10 

13. The ATM Taskforce determined three criteria for identifying ATMs for inclusion in 
any arrangement intended to provide fee reductions or rebates:  

 the ATM is located in a very remote Indigenous community based on 
indicators of remoteness provided by the Australian Bureau of Statistics 

 the ATM is located in a community store (and not in a venue that 
provides alcohol or gambling services) and 

 the residents of the community served by the ATM lack access to an 
alternative retail banking service, such as a bank branch, a different bank 
ATM, post office (Bank@Post) or Traditional Credit Union (TCU) branch.  

14. The ATM Taskforce noted that, in select community areas, it may be appropriate to 
include more than one ATM in the arrangement. 

Details of the Implementation Agreement 

15. The ABA developed the Implementation Agreement in order to facilitate its ATM 
Proposal, as a response to the findings of the ATM Taskforce report. The Parties 
include both providers of retail banking services and ATM deployers. The retail 
banking providers propose to subsidise the costs of the ATM deployers, which own 
the Identified ATMs. This will allow the ATM deployers to provide fee free account 
balances and withdrawals to the customers of the retail banking providers which use 
an Identified ATM.  

16. The ABA is to coordinate the ATM Proposal and the flow of costing information 
needed to facilitate it. The two ATM Deployers that are Current Parties were 
selected by the ABA on the basis that they operate ATMs in locations that meet the 
three criteria identified by the ATM Taskforce (see paragraph 13).  

17. Based upon the ATM Taskforce’s methodology, the ABA concluded that 76 ATMs 
satisfied the criteria. Included in the Implementation Agreement is an allowance for 
a variation of this number to a maximum number of 85 ATMs eligible to participate 
in the ATM Proposal (without external funding). The proposed life of the 
Implementation Agreement is capped at a maximum period of 5 years. 

Submissions received by the ACCC 

18. The ACCC tests the claims made by Applicants in support of an application for 
authorisation through an open and transparent public consultation process.  

19. In assessing authorisation application A91312 the ACCC sought submissions from 
47 interested parties that are potentially affected by the application. These include: 
the Traditional Credit Union, Abacus (a body not dissimilar to the ABA, which 
represents the interests of credit unions), government departments, and Indigenous 
representative organisations at both the local community and national levels.  

                                                
10 

The Treasury, op. cit., pp. 52-55. 
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20. To date, the ACCC has received eight submissions from interested parties. Please 
see www.accc.gov.au/AuthorisationsRegister for more details of the ACCC’s 
consultations in this matter, including a list of the interested parties consulted. A 
summary of the public submissions received from interested parties follows and the 
views of the ABA and interested parties are further considered in the evaluation 
section of this draft determination. 

The Applicants 

21. Broadly, the ABA submits that the ATM Proposal will provide a temporary solution to 
address high ATM fees being incurred in very remote Indigenous communities while 
longer term strategies are devised. The ABA also submits that the ATM Proposal 
will reduce the incidence of possible overcharging for EFTPOS and store credit by 
traders. The ABA has characterised the likely public benefits resulting from the ATM 
Proposal in the following way:  

 it will address community concerns with ATM fees in very remote 
Indigenous communities  

 it will improve and promote fairer access to financial services 

 it will reduce the incidence of possible overcharging by traders 

 it is a cost effective option to address the issues 

 it is targeted to ensure continued benefits.  

Interested parties 

22. Traditional Credit Union (TCU) is a credit union that currently operates in the 
Northern Territory only. It has 11 branches - one with an ATM - some in very remote 
Indigenous communities, but none in communities currently covered by the ATM 
Proposal. Its head office is in Darwin.  

23. In addition to conventional face to face customer financial services such as 
everyday banking, TCU offers financial literacy training and employment to member 
communities. It operates on a business model that requires that it is first invited into 
a remote community by the elders of that community. TCU branches require a 
certain community size in order to generate sufficient numbers of account holders 
that can support the branch through payment of their account fees.11 It appears that 
none of the very remote communities in which Identified ATMs are located are large 
enough to support a TCU branch.  

24. TCU has expressed concerns over the ATM Proposal. These concerns largely 
relate to potential competitive detriment to TCU arising from the potential for 
customer backlash and brand damage from TCU’s inability to also offer fee free 
transactions in light of its current business model. In addition, TCU has indicated an 

                                                
11

 See for example Traditional Credit Union, Impact on the Traditional Credit Union of the 
proposed remote ATM subsidisation policy, submission to the ACCC, June 2012, pg 2.  
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intention to expand its services, which may be (at least in part) delayed by the ATM 
Proposal.12 

25. In its responding submission, the ABA submits that the ATM Proposal will not have 
a detrimental effect upon TCU’s ability to offer its services. This is because: 

 the criteria for selecting Identified ATMs do not apply to locations which 
have a TCU branch 

 there is a review mechanism within the Implementation Agreement which 
would be triggered by the advent of a new financial service - including a 
TCU branded service - in a location with an Identified ATM 

 provisions in the Implementation Agreement allow retail banking 
providers that are not Current Parties to become party to the 
Implementation Agreement - TCU included. 

26. The Department of Human Services, Financial Counselling Australia, the Reserve 
Bank of Australia, and Reconciliation Australia have all indicated support for the 
ATM Proposal. 

ACCC evaluation 

27. The ACCC’s evaluation of the application for authorisation is in accordance with the 
relevant net public benefit tests contained in the Act.13  In broad terms, the ACCC is 
required to identify and assess the likely public benefits and detriments arising from 
the conduct, including those constituted by any lessening of competition. The ACCC 
may grant authorisation if it is satisfied that the benefit to the public would outweigh 
the public detriments. 

28. In order to measure and assess the effect of the proposed Implementation 
Agreement and the public benefits and detriments likely to result, the ACCC 
identifies the relevant areas of competition and the likely counterfactual which will 
apply in the future should authorisation not be granted. 

The relevant area of competition 

29. The ABA submits that the ACCC has previously considered the following relevant 
markets in relation to ATM withdrawal fees:  

 local markets for the supply of ATM transaction services to ATM 
cardholders14 

 a national wholesale market for the deployment and operation of ATMs15  

                                                
12

 Traditional Credit Union, Impact on the Traditional Credit Union of the proposed remote ATM 
subsidisation policy, submission to the ACCC, June 2012, pg 2; Traditional Credit Union, Annual 
Report 10/11, pg 5. 
13

 Sections 90(5A), (5B), (6) and (7) 
14

 ACCC, Determination, Application for authorisation lodged by Cashcard Australia Limited and 
Bank of China Limited in respect of a ‘Feesmart’ joint venture agreement between participating 
financial institutions not to charge each others cardholders direct fees for ATM withdrawals, 4 
June 2009 (Feesmart JV Determination) [6.6-6.8]. 
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 national retail banking markets.16 

30. The ACCC notes that while online financial services might ordinarily be considered 
to form an integral component of competition in retail banking markets, this is largely 
not applicable in the present context. This is due to: 

 the very remote nature of the communities concerned leading to a lack of 
facilities required to support online banking services; and 

  relatively low levels of financial literacy in these communities.17 

31. For the purpose of assessing the application, the ACCC considers that the relevant 
areas of competition are: 

 the supply of ATM transaction services to ATM cardholders in local areas 
served by an Identified ATM (Local Areas) 

 the wholesale deployment and operation of ATMs nationally 

 the supply of retail banking services. 

The future with and without test 

32. The ACCC applies the ‘future with-and-without test’ (or ‘counterfactual’), as 
established by the Australian Competition Tribunal (the Tribunal) to identify and 
weigh the public benefit and public detriment generated by conduct for which 
authorisation has been sought.18 

33. Under this test, the ACCC compares the public benefit and anti-competitive 
detriment generated by arrangements in the future if the authorisation is granted 
with those generated if the authorisation is not granted. 

34. One potential factor in this consideration is TCU’s indication of plans to expand its 
network.19 TCU has not publicly stated the likely form of such an expansion, in 
particular, whether it is limited to an expansion of its branch network or may include 
placement of further ATMs. As noted, none of the communities in which Identified 
ATMs are located appear to be large enough to support a full service TCU branch. 
However, some of the communities may be of sufficient size to support the 
placement of a TCU ATM, in addition to the ATM which is an Identified ATM.  

35. The ACCC considers that with authorisation, for the reasons discussed in the Public 
Detriment section, the TCU is likely to delay any planned expansion in the Local 
Areas. 

36. The ACCC considers that without authorisation:  

                                                                                                                                           
15 

Feesmart JV Determination [6.3; 6.5; 6.9-6.10]. 
16

 Feesmart JV Determination [6.3; 6.11-6.14]. 
17

 The Treasury, ATM Taskforce – Report on Indigenous ATM Issues, 2010, para 28.  
18

 Australian Performing Rights Association (1999) ATPR 41-701 at 42,936.  See also for 
example: Australian Association of Pathology Practices Incorporated (2004) ATPR 41-985 at 
48,556; Re Media Council of Australia (No.2) (1987) ATPR 40-774 at 48,419. 

19
 Traditional Credit Union, Annual Report 10/11, pg 5.  
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 TCU may ultimately choose to provide ATMs to some of the Local Areas. 
However, the ACCC considers that the TCU’s publicly announced plans 
are not sufficiently advanced in relation to any particular Local Area as to 
constitute a likely counterfactual  

 therefore, the status quo will remain the same for customers in Local 
Areas, in that they will continue to incur disproportionately high total ATM 
fees. 

Public benefit 

37. Public benefit is not defined in the Act. However, the Tribunal has stated that the 
term should be given its widest possible meaning. In particular, it includes: 

…anything of value to the community generally, any contribution to the aims pursued by 
society including as one of its principle elements … the achievement of the economic 
goals of efficiency and progress.20 

38. The ACCC considers the potential public benefits of the ATM proposal arise from: 

a. a solution to address high ATM fees incurred in very remote Indigenous 
communities 

b. having regard to the findings of the Task Force, a reduction in the potential 
for some traders to provide financial services that may exploit the lower levels 
of financial literacy and lack of banking alternatives of relatively high portions 
of the people in the Local Areas. 

A solution to address high ATM fees incurred in very remote 
Indigenous communities 

39. The ABA submits that the ATM Proposal will alleviate the immediate problem of 
disproportionately high ATM fees being incurred in very remote Indigenous 
communities.21 

40. This is supported by submissions made by the Department of Human Services 
(DHA), Financial Counselling Australia (FCA), the Reserve Bank of Australia (RBA) 
and Reconciliation Australia.  

41. In supporting the ATM Proposal, FCA submits that the ATM Proposal has the 
potential to save people with a very low average income a significant amount of 
money. It points to the fact that some people in remote Indigenous communities are 
spending as much as $40 a week on ATM fees. In many cases, the savings in ATM 
fees for people living in these communities may be as much as 20% of their income. 
This will, in turn, free up money to enable Indigenous people living in these 
communities to spend on living expenses such as food, clothing and education.22 

42. However, the FCA also submits that up to 30 additional ATMs meet the ATM 
Taskforce criteria (see paragraph 13) but have not been included in the scope of the 

                                                
20

  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,677. See also Queensland Co-operative 
Milling Association Ltd (1976) ATPR 40-012 at 17,242. 

21 
Application A91312.

 

22 
Application A91312, pg 16. 
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ATM Proposal. The FCA also submits that the criteria used to select ATM sites are 
overly restrictive, given the objectives of the ATM Taskforce and ATM Proposal to 
improve access to financial services amongst remote Indigenous Communities. The 
ACCC notes that despite the relatively limited number of ATMs involved public 
benefits still arise in relation to the Identified ATMs that have been selected.  

43. The scope of the ATM Proposal is limited to a maximum of 85 ATMs. Relaxation of 
the criteria, as proposed by the FCA, would mean that many more ATMs would be 
eligible in a greater number of communities. The ACCC notes that the Applicants 
may increase the number of ATMs covered by the ATM Proposal, particularly if 
provided with external funding and that this would increase the total level of public 
benefit. However, the ACCC considers that the current form of the ATM Proposal is 
likely to result in a reduction of the ATM fees being incurred at the 76 Identified 
ATMs in Local Areas and that this constitutes a significant public benefit. 

A reduction in the potential for exploitation by some traders 

44. The ABA submits that the ATM Proposal would reduce the potential for exploitative 
practices by store owners and traders through competition from fee free access to 
cash in an environment in which there are very few alternatives. The ABA further 
submits that having better access to account information, including balance 
information, means that Indigenous people in these very remote communities will be 
less vulnerable to misuse of fringe lending practices.23  

45. This claim is supported by submissions made by the FCA, the RBA, and 
Reconciliation Australia.  

46. Reconciliation Australia points to the significant disparity between the costs 
associated with EFTPOS withdrawal transactions in remote communities with those 
of other regional and metropolitan areas.24 For example, the FCA provided an 
example of a situation in one community where a trader was charging an EFTPOS 
fee of $5.00 per $50.00 withdrawn.25 

47. The ACCC considers that, in Local Areas, the ATM Proposal is likely to result in 
greater competition to the financial services provided by traders and community 
stores in the form of EFTPOS and some fringe lending systems. The ACCC 
considers that this greater competition may reduce the ability for some traders to 
exploit the lack of alternative financial services and that, to the extent that this 
occurs, this is a public benefit.  

ACCC conclusion on public benefits 

48. The ATM Proposal provides a way of directly addressing the issue of 
disproportionately high ATM fees being incurred in very remote Indigenous 
communities. The ATM Proposal may also indirectly address some issues of 
potential financial exploitation, which may arise from the lack of competitive financial 
services. The ACCC views the potential increases in the financial well being of 
Indigenous people living in very remote communities as a significant public benefit. 

                                                
23 

Application A91312, pg 17.
  

24 
Reconciliation Australia, Submission to the Australian Competition and Consumer 

Commission, 26 June 2012, pg 3.
  

25 
FCA (formerly AFCCRA), ATM fees in Indigenous Communities, November 2010, pg 6.
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Public detriment 

49. Public detriment is also not defined in the Act but the Tribunal has given the concept 
a wide ambit, including: 

…any impairment to the community generally, any harm or damage to the aims pursued 
by the society including as one of its principal elements the achievement of the goal of 
economic efficiency.26 

50. The ABA submits that the ATM Proposal will not lead to any public detriments as 
there will be no competitive detriment in any of the relevant markets. 

51. TCU has submitted that as a result of the ATM Proposal, it may suffer detriment 
from a backlash from existing customers against its fee model of retail banking, 
leading to customer switching. As noted, the TCU has also previously raised the 
prospect that it may expand into further communities, and these plans may be 
affected by the ATM Proposal. 

52. The ACCC has considered the potential for public detriment due to: 

a. customer switching leading to the non-viability of the TCU, particularly within 
the Local Areas 

b. the reduced incentive to introduce a new ATM or banking service to a Local 
Area 

c. the reduced incentive for retail banking providers which are Parties to 
compete for customers which reside in a Local Area  

d. potential customer confusion  

e. potential for aggregation of market power, including through coordinated 
conduct and information sharing, in the wholesale deployment and operation 
of ATMs and competition to supply retail banking services. 

                                                
26

  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 
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Customer switching 

53. The ACCC has considered the potential effect of the ATM Proposal upon the 
incentives of existing customers of the TCU, to switch to one of the Parties, to the 
detriment of the TCU.  

54. The ACCC notes that the terms of the authorisation (as proposed) and the 
Implementation Agreement would permit the TCU to join the ATM Proposal. 
However, the TCU has submitted that, as it cannot afford to subsidise fee free ATM 
balances and withdrawals, its members will switch to retail banking providers that 
can. TCU further submits that its business model which relies on funding from 
banking fees is necessary as it generally has very low customer balances, with high 
distribution and remote cash handling costs.27  

55. The ABA has responded to these concerns by noting that fee free ATM withdrawals 
and balance enquiries will not extend to communities with a TCU presence since 
these communities do not meet the ATM Taskforce criteria (see paragraph 13). The 
ABA also submits that fee free retail branch banking services are not a part of the 
proposal, which is limited in scope to ATM transactions only. It points out that as 
current TCU services are located in communities remote from the Local Areas, in 
order for customer switching to occur, TCU customers would have to physically 
change their residential locale.28   

56. The ACCC acknowledges concerns regarding the potential for customer switching 
to adversely affect the TCU. However, the ACCC also notes that the ABA does not 
propose to implement the ATM Proposal in communities where the TCU or other 
financial services are currently available. The ACCC considers that TCU members 
would have to physically relocate to another community for customer switching to 
affect the likely viability of the TCU’s existing branches.  

57. In addition, the ACCC notes that the TCU currently only has a single ATM, 
operating from its branch in Gapuwiyak located in the Northern Territory. The 
majority of TCU members therefore appear to value TCU’s branch services and 
appear unlikely to base their choice of retail banking provider on the availability of 
ATM access.  

Reduced incentive to introduce a new ATM or banking service 

58. The ACCC has considered the potential disincentive for banks to introduce a new 
ATM or other financial services in Local Areas as a consequence of the ATM 
Proposal. Greater competition to supply retail banking services in Local Areas would 
be a step toward a permanent solution to some of the problems that the ATM 
Proposal seeks to address.  

59. Information considered by the ATM Taskforce, and provided by interested parties, 
indicates that financial institutions are reluctant to introduce new ATMs or financial 
services in Local Areas due to pre-existing commercial and logistical barriers.29  
These barriers largely relate to the low population density and high costs of cash 
handling in remote areas. In Local Areas, the advent of subsidised fee free 

                                                
27 

Letter from Cathy Hunt (CEO), the Traditional Credit Union to the Australian Competition and 
Consumer Commission, 28 June 2012.  
28 

Application A91312 (pg 18).  
29

 Commonwealth of Australia, Money Matters in the Bush: Inquiry into the Level of Banking and 
Financial Services in Rural, Regional and Remote Areas of Australia, 2004, pp 277-278.  
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withdrawals and balance enquiries is unlikely to alter this situation. However, should 
a financial institution choose to enter one of the Local Areas, the Implementation 
Agreement provides for this event to trigger a review of the status of any Identified 
ATMs in that Local Area.  

60. The TCU is the only financial institution that has publicly expressed some interest in 
expanding into Local Areas. The ACCC does not consider that there is sufficient 
detailed information available to consider that this proposed expansion is a credible 
counterfactual in any particular Local Area. Consequently, there is not a clearly 
identifiable competitive detriment arising from the loss of potential competition from 
any such expansion. 

61. The ACCC notes the TCU’s submission that it is unable to compete with fee free 
withdrawals and balance enquiries which could result in a disincentive to the TCU 
expanding into Local Areas. However, the ACCC notes that it is likely that there are 
a variety of suitable communities into which the TCU could expand, including 
outside the Local Areas. Further, there is no publicly available information to 
indicate that TCU would not be in a position to expand into a Local Area, following 
completion of the ATM Proposal.  

62. On the information available, it is likely that, at most, the ATM Proposal may delay 
any proposed TCU expansion to a Local Area but is unlikely to prevent it. The 
ACCC invites further submissions from the TCU and other interested parties in 
relation to this issue of potential expansion. 

Reduced incentive for participating banks to compete for customers 

63. The ACCC has considered the potential for the ATM Proposal to operate as a 
disincentive to participating banks to compete for new customers in Local Areas due 
to the potential unprofitability of doing so. However, the ACCC considers that the 
competitive detriment which may arise is likely to be limited due to:  

 the relatively short duration of the ATM Proposal 

 the minimal level of existing competition amongst the participating banks 
to attract customers from remote communities 

 the relatively unchanging nature of demand in the Local Areas for retail 
banking services. 

64. Interested party consultations have not indicated any concerns in relation to this 
issue.  

65. The ACCC does not consider that the ATM proposal would have any impact on the 
incentive for participating banks to compete for customers in other geographic 
locations. 

Potential for customer confusion 

66. The ACCC considers that the relatively low levels of financial literacy in very remote 
Indigenous communities may mean that customers in these communities 
experience some initial confusion during the implementation of the ATM Proposal.30 

                                                
30

 Indigenous Banking Reference Group, Banking for the Future, November 2007, pg 32. 
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This confusion may result in some customers in remote communities incurring fees 
when using an ATM while under the impression that the transactions are in fact fee 
free. In particular, consumers may use an ATM which is not an Identified ATM, 
under the incorrect impression that it will provide fee free withdrawals and balance 
inquiries. Alternatively, a consumer may use an Identified ATM on the incorrect 
assumption that all transactions using an Identified ATM will be fee free, when the 
ATM Proposal covers only fee-free withdrawals and balance inquiries. 

67. The ACCC notes that the ATM Proposal includes steps to alleviate the potential for 
confusion by having an electronic screen message which will distinguish Identified 
ATMs from other ATMs across the network and explain the fee free transactions.  

68. The ACCC considers that customer confusion leading to inadvertent payment of 
ATM fees would be a public detriment. However, it is unclear the extent to which 
confusion will happen, if at all. Furthermore, the ACCC would expect that any such 
confusion would be of short duration, occurring only during the initial implementation 
of the ATM proposal.   

Potential for aggregation of market power 

69. The ACCC considers that the ATM Proposal is unlikely to lead to a significant effect 
upon competition outside of the Local Areas. In particular, the ACCC considers that 
the potential for coordinated conduct, based upon information sharing, in the 
wholesale deployment and operation of ATMs and supply of retail banking services 
is low. This is due to: 

 the limited scope of the ATM Proposal, which covers only ATMs which meet 
the criteria established by the ATM Taskforce and subsidises only two types 
of ATM transactions 

 the limited duration of the ATM Proposal, which is capped at five years 

 the small proportion of each financial institution’s business affected by the 
ATM Proposal 

 the restrictions upon information sharing that are contained in the 
Implementation Agreement, beyond that necessary to implement the ATM 
Proposal and the role of the ABA in controlling the dissemination of 
information. 

70. The ACCC notes that the terms of the Implementation Agreement permit Future 
Parties to join the ATM Proposal, on the same terms as Current Parties. However, 
the ACCC considers that, no matter the identity or number of any Future Parties, the 
potential aggregation of market power is limited. The ACCC would also not be 
concerned if the number of ATMs covered by the ATM Proposal were to exceed 85 
ATMs, as long as the criteria set out in paragraph 13 are satisfied in respect of each 
additional individual ATM.   

ACCC conclusion on public detriments. 

71. The ACCC considers that the ATM Proposal is likely to cause very limited public 
detriment and any anti-competitive detriment is likely to be limited by its short 
duration and limited scope. 
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Balance of public benefit and detriment  

72. In general the ACCC may grant authorisation if it is satisfied that, in all the 
circumstances, the proposed conduct is likely to result in a public benefit, and that 
that benefit will outweigh any likely public detriment, including any lessening of 
competition.  

73. The ACCC considers that the ATM Proposal, as contemplated by the 
Implementation Agreement, is likely to result in significant public benefits. These 
include: 

 a solution to address the problem of high ATM fees incurred in very 
remote Indigenous communities 

 a reduction in the potential for some traders to engage in practices that 
exploit Local Area members to the detriment of these communities. 

74. The ACCC considers that the ATM Proposal, as contemplated by the 
Implementation Agreement, is unlikely to result in any significant detriment, even if 
the number of ATMs covered by the ATM Proposal were to exceed 85 ATMs. This 
is because:  

 financial institutions which do not become Parties are unlikely to suffer 
significant competitive detriment due to the fact that communities with an 
alternative retail banking service are not within the scope of the ATM 
Proposal 

 the ATM Proposal is unlikely to act as a significant disincentive to the 
introduction of new ATMs and/or services into the Local Area 

 some initial customer confusion, if any, is likely to be limited in duration 

 the ATM Proposal is unlikely to lead to a significant competitive effect 
outside of the Local Areas or enable the Parties to coordinate their 
conduct beyond that for which authorisation is sought.   

75. On balance, the ACCC considers that any potential detriment incurred as a 
consequence of the ATM Proposal is likely to be outweighed by the benefit afforded 
to remote Indigenous communities with an Identified ATM. This is supported by the 
majority of submissions received from interested parties as a part of the consultation 
process.  

Length of authorisation 

76. The Act allows the ACCC to grant authorisation for a limited period of time.31 The 
ACCC generally considers it appropriate to grant authorisation for a limited period of 
time, so as to allow an authorisation to be reviewed in the light of any changed 
circumstances. 

77. In this instance, the ABA seeks authorisation for a period of 5 years. The ABA 
submits that this will allow for a temporary solution to the issue of high ATM fees 

                                                
31

  Section 91(1). 



Draft Determination                                          A91312 14 

being incurred in very remote Indigenous communities while longer term strategies 
are considered. 

78. The ACCC proposes to authorise the Implementation Agreement for five years.  

Draft determination 

The application 

79. On 29 May 2012 the ABA lodged an application for authorisation A91312 with the 
ACCC. The ABA also requested interim authorisation under section 91 of the Act 
and sought statutory protection32 to exempt the Parties from the new price signalling 
provisions in sections 44ZZW and 44ZZX of the Act. 

80. The application was made using Form B of the Competition and Consumer 
Regulations 2010. The application was made under section 88(1) and 88(1A) to 
permit the Applicants to make and give effect to the Implementation Agreement, 
including the: 

 provision of fee free balances and withdrawals to the Parties’ customers 
at Identified ATMs 

 sharing of aggregate customer transaction data and costing information 
to the extent necessary to facilitate the provision of fee free balances and 
withdrawals to the Parties’ customers at Identified ATMs.  

81. Section 90A (1) requires that before determining an application for authorisation the 
ACCC shall prepare a draft determination. 

The net public benefit test 

82. For the reasons outlined in this determination, the ACCC considers that in all the 
circumstances the conduct for which authorisation is sought is likely to result in a 
public benefit that would outweigh the detriment to the public constituted by any 
lessening of competition arising from the conduct.33 

Conduct for which the ACCC proposes to grant 
authorisation 

83. The ACCC proposes to grant authorisation to the Applicants for five years to permit 
the Applicants to make and give effect to the Implementation Agreement, including: 

 provision of fee free balances and withdrawals to the Parties’ customers 
at Identified ATMs 

 sharing of aggregate customer transaction data and costing information 
to the extent necessary to facilitate the ATM Proposal.  

                                                
32

 See section 44ZZY of the Act. 
33

 The relevant tests are set out in Sections 90(5A), (5B), (6) and (7) of the Act.  
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84. The proposed authorisation is in respect of the Implementation Agreement as it 
stands at the time authorisation is granted, except that the proposed authorisation 
does not impose any limit on the number of ATMs that may be covered by the 
Implementation Agreement as long as the criteria set out in paragraph 13 are 
satisfied in relation to each individual ATM.  

85. Any other changes to the Implementation Agreement during the term of the 
proposed authorisation would not be covered by the proposed authorisation. This 
would not prevent additional ATM Deployers and retail banking providers becoming 
parties to the Implementation Agreement in accordance with the terms of the 
Implementation Agreement.  

86. A decision to grant authorisation also provides statutory protection pursuant to 
section 44ZZY of the Act in relation to the disclosure of information otherwise 
prohibited under sections 44ZZW and 44ZZX of the Act, to the extent that the 
disclosure of information is part of the authorised conduct. 

87. This draft determination is made on 30 August 2012. 

Interim authorisation 

88. At the time of lodging the application, the ABA requested interim authorisation to be 
able to commence the preparatory steps necessary for it and the Parties to be in a 
position to implement the Implementation Agreement, should the ACCC grant 
authorisation in its final determination. The ACCC granted interim authorisation on 
21 June 2012. 

89. Interim authorisation will remain in place until the date the ACCC’s final 
determination comes into effect or until the ACCC decides to revoke interim 
authorisation. 

Further submissions 

90. The ACCC will now seek further submissions from interested parties. In particular, 
the ACCC invites submissions from TCU regarding details of the scope and form of 
its expansion plan. In addition, the Applicants or any interested party may request 
that the ACCC hold a conference to discuss the draft determination, pursuant to 
section 90A of the Act. 
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Attachment A - Summary of relevant statutory tests 

Sections 90(5A) and 90(5B) provide that the ACCC shall not authorise a provision of a 
proposed contract, arrangement or understanding that is or may be a cartel provision, 
unless it is satisfied in all the circumstances that: 

 the provision, in the case of section 90(5A) would result, or be likely to 
result, or in the case of section 90(5B) has resulted or is likely to result, 
in a benefit to the public; and 

 that benefit, in the case of section 90(5A) would outweigh the detriment 
to the public constituted by any lessening of competition that would 
result, or be likely to result, if the proposed contract or arrangement were 
made or given effect to, or in the case of section 90(5B) outweighs or 
would outweigh the detriment to the public constituted by any lessening 
of competition that has resulted or is likely to result from giving effect to 
the provision. 

Sections 90(6) and 90(7) state that the ACCC shall not authorise a provision of a 
proposed contract, arrangement or understanding, other than an exclusionary provision, 
unless it is satisfied in all the circumstances that: 

 the provision of the proposed contract, arrangement or understanding in 
the case of section 90(6) would result, or be likely to result, or in the case 
of section 90(7) has resulted or is likely to result, in a benefit to the 
public; and 

 that benefit, in the case of section 90(6) would outweigh the detriment to 
the public constituted by any lessening of competition that would result, 
or be likely to result, if the proposed contract or arrangement was made 
and the provision was given effect to, or in the case of section 90(7) has 
resulted or is likely to result from giving effect to the provision. 
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