
Our Ref:  49135 
Contact Officer:  Megan Cunningham 
Contact Number:  (03) 9290 1856 

10  August 2012 

Ms Miranda Duigan 
Senior Legal Counsel 
FOXTEL Management Pty Ltd 
5 Thomas Holt Drive 
North Ryde NSW 2113 
 
By email: Miranda.Duigan@foxtel.com.au 

Dear Ms Duigan 

Third line forcing notification N95952 lodged by FOXTEL Management Pty Ltd on 
behalf of the FOXTEL Partnership  

I refer to the above third line forcing notification lodged with the Australian Competition 
and Consumer Commission (the ACCC) on 14 June 2012.  The notification has been 
placed on the ACCC’s public register. 

FOXTEL Management Pty Ltd (FOXTEL) proposes to supply certain audiovisual 
content via the internet to consumers on condition that they have purchased one of a 
certain range of internet enabled television models manufactured and distributed in 
Australia by Samsung under the Samsung brand (the FOXTEL Samsung Service). 
The FOXTEL Samsung Service will comprise a subscription to a linear content 
package containing a selection of linear channels. A video on demand service either in 
conjunction with linear channels or where fees are collected on a per transaction basis 
may also be developed as part of the FOXTEL Samsung Service. 

From time to time, FOXTEL also proposes to supply part or all of the FOXTEL 
Samsung Service for no charge for a period of up to 12 months on condition that the 
customer has purchased a Samsung device and the customer has a promotional 
voucher from Samsung. 

Legal immunity conferred by the notification commenced on 28 June 2012.  

I note FOXTEL’s submission in relation to the definition of the relevant markets in its 
Form G and specifically its submission that one of the relevant markets is the retail 
market for the supply of audio visual content. In considering the relevant conduct, the 
ACCC considered that based on the information available to it, the relevant market is 
more likely to be the national market for the supply of subscription television services. 
In any event, it was not necessary to definitively determine the precise boundaries of 
the relevant markets in weighing up the benefits and detriments in this matter. 

On the basis of the information that you have provided, it is not intended that further 
action be taken in relation to the ACCC’s consideration of the notified conduct under 
section 93 of the Competition and Consumer Act 2010 (the Act) at this stage. I note 
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that in forming this view, the ACCC took into account the relatively short duration of 
the exclusivity period, having regard to the current arrangements between FOXTEL 
and Samsung. The ACCC requests that FOXTEL notify the ACCC in the event that the 
current arrangements between FOXTEL and Samsung change, particularly if the 
exclusivity period is revised or extended. Further, in relation to any future notifications 
the ACCC requests that FOXTEL provide details of any exclusivity period and any 
unmetering arrangements that FOXTEL and/or the other notifying party may have with 
an ISP. Details regarding exclusivity periods and unmetering arrangements are 
relevant to the ACCC’s consideration of these types of arrangements.   

As with any notification, please note that the ACCC may act to remove the immunity 
afforded by the notification at a later stage if it is satisfied that the likely benefit to the 
public from the conduct will not outweigh the likely detriment to the public from the 
conduct. 

This assessment has been made on the basis that FOXTEL and Samsung will 
disclose all relevant terms and conditions to prospective clients. Please note that the 
notification does not provide immunity from legal action under the Act for false, 
misleading or deceptive conduct. It is a matter for you to ensure that the proposed 
conduct complies with all relevant parts of the Act. 

A copy of this letter has been placed on the ACCC’s public register. If you wish to 
discuss any aspect of this matter, please do not hesitate to contact 
Megan Cunningham on (03) 9290 1856. 

Yours sincerely 

 
Dr Richard Chadwick 
General Manager 
Adjudication Branch 


