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Summary of decision 

The Australian Competition and Consumer Commission (ACCC) grants 
authorisation for five years to the Transport Workers’ Union of Australia 
Queensland Branch and owner-drivers that it represents to bargain 
collectively over certain terms and conditions with CEVA Logistics 
(Australia) Pty Ltd. The interim authorisation granted by the ACCC on 24 
May 2012 continues to apply. 

1. The Applicant and application for authorisation 

1.1. On 2 May 2012, the Transport Workers’ Union of Australia Queensland 
Branch (the Applicant), on behalf of 31 owner drivers, lodged authorisation 
application A91310 with the ACCC under sections 88(1A) and 88(1) of the 
Competition and Consumer Act 2010 (the Act).1 The Applicants also 
requested interim authorisation under section 91 of the Act, to start but not 
conclude negotiations unless and until the ACCC grants final 
authorisation.  

1.2. The Applicant sought authorisation for owner drivers in Queensland 
contracted to CEVA Logistics (Australia) Pty Ltd (CEVA) to engage in 
collective bargaining with CEVA, with the Applicant’s help. The Applicant 
also seeks authorisation for further owner drivers who wish to work with 
CEVA to be able to join the bargaining group in the future. The Applicant 
seeks authorisation for five years, for bargaining over matters including: 

 carrying rates 

 a mechanism for those rates to increase from year to year 

 penalties for carrying outside standard hours 

 demurrage rates and 

 equipment, including painting and badging of prime movers. 

1.3. On 28 June 2012 the ACCC issued a draft determination proposing to 
grant the authorisation sought. 

1.4. The ACCC can authorise anti-competitive conduct such as collective 
bargaining if it is satisfied that the likely public benefits of the conduct will 
outweigh the likely public detriment constituted by any lessening of 
competition.2 Further details regarding the TWU’s application for 
authorisation can be found on the ACCC’s Public Register.3  

                                            
1
  On 22 May 2012 the applicant lodged an amended application, which additionally sought authorisation 

to give effect to a cartel provision. 
2
  The ACCC’s Guide to Authorisation (available from the ACCC website) has more details regarding the 

ACCC’s authorisation process. 
3
  http://www.accc.gov.au/ content/index.phtml/itemId/1040237/fromItemId/278039/display/application. 

http://www.accc.gov.au/%20content/index.phtml/itemId/1040237/fromItemId/278039/display/application


1.5. CEVA is a national car carrying company that transports cars and other 
vehicles for businesses and individuals around Australia, locally and 
interstate, using trucks. In Queensland it has depots in Brisbane and 
Townsville and currently engages about 45 owner drivers (with no 
employee drivers in Queensland).  

1.6. The Applicant submits that there are more than eight companies in the 
greater Brisbane area supplying car carrier services in competition to 
CEVA, ranging from single-vehicle to fleet operations, including Advance 
Car Carriers, Melcrest Auto Express, Patrick Autocare, Swift Vehicle 
Deliveries and Toll Auto Logistics. The Applicant submits that drivers 
working in the industry are mainly independent owner drivers, who own 
their own tray-truck/ truck and trailer or just the truck, and contract with car 
carrying companies individually.  

1.7. The Applicant submits that drivers are generally only engaged by one 
carrier because contracts are generally exclusive and carriers often 
require drivers to have their rigs painted in company colours or logos. The 
Applicant submits that these factors make it impossible for drivers to 
secure work for other carriers.  

1.8. The Applicant states that currently 31 of the 45 drivers engaged by CEVA 
in Queensland are TWU members. If authorised, the Applicant would 
invite all CEVA’s Queensland owner drivers to participate in the bargaining 
group. Most of the owner drivers it would represent in negotiations with 
CEVA: 

 work locally for CEVA in South East Queensland and Northern NSW 
(as far south as Lismore NSW) 

 do trips between Brisbane and Townsville/ Cairns or 

 do inter-state work (beyond Northern NSW).  

1.9. The Applicant states that CEVA sets out the carrying rates it will pay 
drivers in a schedule which was last increased in July 2010 and that the 
rates schedule is varied on a monthly basis to account for fluctuations in 
the price of fuel. The Applicant states that the terms of contracts between 
CEVA and drivers are verbal other than the rates schedule. Drivers do not 
invoice CEVA for their time, rather CEVA remits earnings to drivers 
weekly, with a remittance advice.  

1.10. The Applicant states that, if the ACCC did not grant authorisation, the 
drivers would continue the current individual dealings with CEVA, where 
contract terms and conditions are largely unwritten and ‘the owner driver 
can accept the terms or forfeit the opportunity for work’.  



Issues raised by CEVA  

1.11. CEVA submitted before the draft determination that: 

 Authorisation, if granted in total, would have the effect of substantially 
lessening competition within the vehicle logistics sector of the transport 
industry as the conduct would substantially increase CEVA’s costs 
compared with its competitors. 

 Any agreed arrangement should cover current owner drivers and, 
‘subject to appropriate minima being covered, CEVA should be able to 
enter into arrangements with new owner drivers on a purely 
commercial basis’. 

 Any collective agreement should be on the basis of the TWU, owner 
drivers and industry associations setting ‘legislative binding minimum 
standards, across the industry’. 

 Authorisation should be for a maximum of three years. 

1.12. The Applicant responded that among other things, the application is 
limited in scope to owner drivers who supply driving services to CEVA and 
that owner drivers have not yet put any claims to CEVA and so CEVA has 
no basis for suggesting that its costs would rise.  

1.13. The ACCC did not receive any submissions after the draft determination. 

2. ACCC evaluation 

Information considered by the ACCC  

2.1. In its evaluation of this application, the ACCC has taken into account:   

 submissions from the Applicant and CEVA4 

 information available to the ACCC regarding similar previous matters5 

 the likely future if authorisation is not granted.6 In particular, the ACCC 
considers that, if the ACCC does not grant authorisation, the owner-
drivers will not engage in the proposed conduct but will individually 
seek to negotiate with CEVA  

 the relevant areas of competition likely to be affected by the proposed 
conduct, namely competition amongst drivers to provide services for 
car carriers in Queensland and Northern NSW and the supply of car 
carrying services to consumers and businesses both nationally and 
locally  

                                            
4
  Please see the ACCC’s Public Register for more details, including a list of parties consulted. 

5
  See in particular authorisations A91249 TWU Qld and Q-crete Premix and A91146 and A91179 TWU 

SA/NT on behalf of milk vendors. 
6
  For more discussion see paragraphs 5.38-5.40 of the ACCC’s Authorisation Guide. 



 the five year authorisation period requested and 

 that the Applicant is not proposing to engage in collective boycott 
activity and participation will be voluntary for relevant TWU members 
and CEVA.  

ACCC assessment of public benefits and detriments 

2.2. The ACCC accepts that a driver’s capacity in the short term to shift supply 
of its services between carriers is limited and that individual drivers have 
limited ability to input into contract terms and conditions. 

2.3. The ACCC considers that the collective bargaining arrangement is likely to 
result in public benefits by improving the level of input drivers have in their 
negotiations with CEVA. This can provide a mechanism through which the 
negotiating parties can identify and achieve greater efficiencies in their 
businesses. For example, they may be able to make ‘better’ (better 
informed and more efficient) investment and production decisions, 
including on costs, price and quantity. 

2.4. The ACCC also considers that, as part of the negotiation process, drivers 
may be able to document the outcomes, providing greater certainty to 
drivers. The ACCC accepts that this may make it easier for drivers to 
secure finance to upgrade their vehicles and equipment.   

2.5. Further, there are likely to be transaction cost savings (including in 
contract administration) for drivers and CEVA, due to a single negotiation 
rather than a series of individual negotiations. 

2.6. The ACCC considers that the collective bargaining arrangement is likely to 
result in little if any public detriment as: 

 Participation is voluntary for both drivers and CEVA and does not 
include collective boycott activity. Relevantly, if CEVA does not wish to 
negotiate with the drivers as a group, it may choose not to.  

 The current level of competition between drivers that would participate 
in the bargaining group is low. Drivers are offered standard terms and 
the rates are set by CEVA. Further, there are barriers which may limit 
the capacity of drivers to switch their driving services to other carriers. 

 Membership of the collective bargaining group is limited to current and 
future drivers that supply driving services to CEVA. 

 Potential competition from other drivers who could supply services to 
CEVA would provide a constraint on the bargaining group.     

2.7. The ACCC also considers that the conduct is unlikely to result in a 
substantial lessening of competition in the supply of car-carrying services 
for businesses and consumers in Brisbane and inter-state. CEVA 
competes with other national and Queensland-based car carrying 



businesses, including divisions of large national logistics businesses such 
as Toll and Patrick. The ACCC considers that marginal changes, if any, to 
CEVA’s costs or operations are unlikely to have a substantial effect on this 
area of competition.   

2.8. On balance, the ACCC considers that the collective bargaining is likely to 
result in a benefit to the public and that this benefit would outweigh the 
detriment to the public due to any lessening of competition that is likely to 
result from the collective bargaining.  

Length of authorisation 

2.9. The ACCC notes that CEVA submits that any authorisation be for a 
maximum of three years. However, given that the ACCC considers there 
is likely to be minimal detriment, the ACCC considers it would be 
appropriate to grant authorisation for the time requested, of five years.  

3. Determination and interim authorisation 

Authorisation 

3.1. For the reasons above, the ACCC is satisfied that the tests in sections 
90(5A), 90(5B), 90(6) and 90(7) of the Act are met.7 Accordingly, under 
sections 88(1A) and 88(1) of the Act, the ACCC grants authorisation 
A91310 to the Applicant and owner drivers contracted to CEVA to bargain 
collectively with CEVA Logistics (Australia) Pty Ltd, for five years, over 
matters including: 

 carrying rates 

 a mechanism for those rates to increase from year to year 

 penalties for carrying outside standard hours 

 demurrage rates and 

 equipment, including painting and badging of prime movers. 

3.2. Under section 88(10) of the Act, the ACCC extends the authorisation to 
future participants in the collective bargaining group that also work or wish 
to work with CEVA’s Queensland operations.  

3.3. This determination is made on 26 July 2012. If no application for review of 
the determination is made to the Australian Competition Tribunal, it will 
come into force on 17 August 2012.   

                                            
7
 See Attachment A 

http://www.austlii.edu.au/au/legis/cth/consol_act/caca2010265/s44zzrb.html#benefit
http://www.austlii.edu.au/au/legis/cth/consol_act/caca2010265/s4.html#competition
http://www.austlii.edu.au/au/legis/cth/consol_act/caca2010265/s44zzrb.html#likely


Conduct not authorised  

3.4. The proposed authorisation does not extend to any collective boycott 
activity. 

Interim authorisation 

3.5. The Applicant also requested interim authorisation, under section 91 of 
the Act, to start but not conclude negotiations with CEVA. On 24 May 
2012 the ACCC granted interim authorisation on condition that the 
Applicant and/ or its members who supply services to CEVA do not enter 
into any contracts, arrangements or understandings as a result of those 
negotiations.  

3.6. Interim authorisation will remain in place until the date the ACCC’s final 
determination comes into effect or until the ACCC decides to revoke 
interim authorisation.  



Attachment A 

Sections 90(5A) and 90(5B) state that the ACCC shall not authorise a provision 
of a proposed contract, arrangement or understanding that is or may be a cartel 
provision, unless it is satisfied in all the circumstances that: 

 the provision, in the case of section 90(5A) would result, or be likely to result, 
or in the case of section 90(5B) has resulted or is likely to result, in a benefit 
to the public; and 

 that benefit, in the case of section 90(5A) would outweigh the detriment to the 
public constituted by any lessening of competition that would result, or be 
likely to result, if the proposed contract or arrangement were made or given 
effect to, or in the case of section 90(5B) outweighs or would outweigh the 
detriment to the public constituted by any lessening of competition that has 
resulted or is likely to result from giving effect to the provision. 

Sections 90(6) and 90(7) state that the ACCC shall not authorise a provision of 
a proposed contract, arrangement or understanding, other than an exclusionary 
provision, unless it is satisfied in all the circumstances that: 

 the provision of the proposed contract, arrangement or understanding in the 
case of section 90(6) would result, or be likely to result, or in the case of 
section 90(7) has resulted or is likely to result, in a benefit to the public; and 

 that benefit, in the case of section 90(6) would outweigh the detriment to the 
public constituted by any lessening of competition that would result, or be 
likely to result, if the proposed contract or arrangement was made and the 
provision was given effect to, or in the case of section 90(7) has resulted or is 
likely to result from giving effect to the provision. 
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