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Dear Mr Chadwick, 

Australian Hotels Association Divisions (AHA) application for revocation of 
authorisation A90987 and substitution of new authorisation A91257 

We refer to your letter dated 1 November 2010, received on 30 November, seeking comments 
on the AHA's application for revocation of authorisation A90987 and substitution of new 
authorisation A91257 (Application) . 

British American Tobacco Australia (SATA) appreciates the opportunity to comment on the 
Application . 

The Application seeks authorisation for the AHA Divisions to collectively barga in with a 
range of suppl iers to their member hotels, pubs, resorts and other accommodation 
establishments ( Venues), including suppliers of tobacco products (Conduct). The Applicant 
has not however provided any evidence to support its claim that the Conduct will result in the 
claimed public benefits. For the reasons set out in this letter, the proposed collective 
negotiations will not result in the asserted public benefits in connection with the supply of 
tobacco products to Venues and the Conduct should not be authorised . 

Background regarding BAT A and supply of tobacco products to Venues 

BA T A is a wholly owned subsidiary of British American Tobacco pic, a global manufacturer 
and supplier of tobacco prod ucts. BATA manufactures and distributes a wide range of 
tobacco products throughout Australia, including tailor made cigarette brands such as 
Winfield, Dunhill and Benson & Hedges. 

BATA's tobacco products are distributed and sold through a range of channels, including 
grocery, convenience, specialist tobacco outlets and hotels, restaurants and cafes (HoReCa). 

Vending machine sales 

The Venues the subject of the Application come within the HoReCa channel. In this channel, 
BA T A's tobacco products are primarily sold through vending machines. These machines are 
owned and operated by a subsidiary of BATA, British American Tobacco Vending Limited 
(BATAJI). 
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Approximately 3,800 hotels in Australia (out of a total of around 6,500) have vending 
mach ines. In addition to BATA V, there are a number of other suppl iers of tobacco product 
vending machines including Imperial Tobacco Australia, Wilson Vending, Charlestown 
Vending, Freechoice and Mara. 

Unlike distribution through other channels, the customer does not buy and resell the tobacco 
products. Instead, the vending machine supplier (i.e. BATAV) pays the Venue a fee for the 
right to place a vending machine on their premises. Ownership and control over the vending 
machine remains with the supplier, with the products sold to consumers by the supplier of the 
machine, not the Venue. 

Vending machines are not used in other channels for the distribution of tobacco products. 

Direct tobacco sales 

Some hotels sell tobacco products directly to their customers. BATA supplies a few hundred 
hotels directly, with the remainder likely to purchase tobacco products from the major 
wholesalers such as Metcash, or from specialist tobacconists. In those cases, hotels are in the 
same competitive position as other similar retailers of tobacco products such as small 
convenience stores. 

Unlike other products and services, such as alcohol and beverages, TV sports, wagering and 
gaming, tobacco products are not a key product or service supplied by Venues. A Venue does 
not need a cigarette vending machine, or to offer tobacco products, in order to compete. 
Some Venues choose to provide cigarette vending machines or sell tobacco products as a 
convenience for their customers. Many venues do not. This is evidenced by the fact that 
tobacco sales through vending machines and hotels are generally low volume, it is not a major 
route to market. Likewise, BATA understands that the fees received by hotels in respect of 
vending machines on their premises only accounts for a small proportion of revenue (on 
average, approximately 2% of their gross revenue). 

No evidence provided In support of the Application 

The Applicant asserts that the Conduct will result in a number of public benefits, arguing that 
the conduct is pro-competitive, will lead to efficiencies and will result in cost savings that will 
be passed on. However, no evidence is provided by the Applicant to support these assertions. 
In the absence of any evidence, the asserted benefits of the Conduct should not be accepted by 
the Commission. 

In this regard, there is no reason for assuming that the benefits the Commission found in 
connection with the collective negotiation with providers of wagering and/or broadcasting 
services for supply to the Venues will also apply in connection with the products for which 
authorisation is now sought and in particular, tobacco products. These markets are very 
different and different considerations arise. In that case, Venues were dealing with suppliers 
holding exclusive rights. In this case, there are various alternative suppliers. Further, in 
contrast to the other products and services, most Venues are paid a fee in exchange for 
granting a supplier the right to place a cigarette vending machine on their premises. 

Similarly, the Liquor Stax authorisation does not provide support for this application. 
Although that authorisation application covered a similar range of products and services, it 
only involved a bargaining group covering 212 outlets. In contrast, the AHA's application 
covers around 4,800 outlets. 
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No transaction costs savings In collective negotiation 

The Applicant asserts that collective negotiation will result in the promotion of equitable 
dealings and transaction cost savings. However, negotiations for the placement of a tobacco 
vending machine tend to be venue-specific. A range of factors regarding the features of the 
particular Venue (i.e. geographic, demographic and economic) are taken into account when 
negotiating terms for the placement of a vending machine in a Venue. Jt is not a case of "one
size" fits all. 

It is difficult to see how the proposed collective negotiations would work in relation to 
tobacco vending machines. The fee that BATA is prepared to pay to place a vending machine 
in a Venue will always be Venue-specific. 

Jfthe Conduct is authorised by the Commission, it is BATA's expectation that Venues wi)) 
continue to engage in separate negotiations with BATA for the supply of vending machines. 
Accordingly, the Conduct will not give rise to the asserted transaction cost savings. 

The Conduct will not Increase competition in the retail market 

The Applicant states that "[tJhe main competitor (sic) are the supermarket majors and 
members ojother buying groups" and claims that an increase in competition in the retail 
market is a public benefit that will result from the Conduct. 

Those Venues which sell cigarettes through third party vending machines (such as those 
owned and operated by BATA V) do not compete against supermarket majors and members of 
other retail buying groups as they do not actually sell tobacco products. Collective 
negotiation of arrangements with suppliers of tobacco vending machines will have no impact 
on the retai I competition. 

To the extent that there is such competition for the sale of tobacco products through vending 
machines, it is between the suppliers of those machines. Those suppliers compete for the 
placement of vending macHines and for the sale of products through their machines. The 
Conduct, which covers only two suppliers of tobacco vending machines, will not promote 
competition in that market. The Conduct is however likely to lessen competition between 
Venues for the placement of tobacco vending machines. 

To the extent that the Venues could be said to compete for the supply of tobacco products 
(e.g. those Venues which sell tobacco products directly to consumers), their closest 
competitors are those retail outlets typically found in close proximity to the Venue (e.g. 
newsagents, milk bars, convenience stores, etc). Many of these outlets are also small, 
independent businesses and there is no reason why the Venues need collective negotiation in 
order to be able to compete more effectively against those outlets. 

Cigarette vending machines are not a product that Venues 'must have' in order 
to compete 

The Application states that "each supplier has product that each newsagent must have." 
BA T A does not understand the reference to "newsagents" and has assumed that the 
Application intended to refer to Venues. 

Cigarette vending machines (and cigarettes themselves) are not a product that Venues must 
have in order to compete with other Venues or retail outlets. Venues do not attract patrons on 
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the basis of an on-premise cigarette vending machine or tobacco products behind the bar, 
especially given the current smoking restrictions. Rather, the availabi lity of tobacco products 
are viewed as a convenience or value-add service rather than an essential offering. 

No ability to dictate unfavourable terms and conditions 

The Application submits that suppliers "are able to dictate unfavourable terms and 
conditions." This claim is unsupported by any evidence and should not be accepted. 

As set out above, cigarettes are not a product that Venues must have in order to compete with 
other Venues. Accord ingly, Venues have the option of choosing not to contract with BATA V 
or other suppliers of vending machines if they do not offer acceptable terms. 

In addition, the fact that vending machines are often supplied on venue-specific terms 
demonstrates that BATA and other suppliers are not able to dictate terms to Venues. Many 
Venues have significant bargaining power and are able to negotiate favourable terms for the 
placement ofa vending machine. Each Venue is negotiated with on an individual basis and 
the resulting terms are reflective of the geographic, demographic and economic factors 
particular to that Venue. 

For those venues who choose to supply tobacco products themselves, they have the option of 
buying direct from manufacturers such as BATA or through any number of wholesalers . It is 
not the case that they are forced to deal with BA TA on a "take it or leave it" basis. 

Conclusion 

For the reasons set out above , the Conduct will not result in a net public benefit and should 
not be authorised. 

If the Commission has any questions or would like to discuss this submiss ion further, please 
contact Shannon McInnes. 
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