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Submission to ACCC bv the AHA in relation to interested party comments on AHA 
Collective bargaining application {or authorisation. 

The following are comments on some of the interested party submissions. 

• 	 Austar- Austar says that it wants standard form contracts, it says that it 
consults with the AHA in developing the terms of such contracts. Austar 
appears to miss the point that AHA and it currently collectively bargain and 
Austar appears to support that. Austar is not forced to collectively bargain but 
can do so where it so chooses. It will still be able to deal with individual 
licencees should both parties wish. The AHA is currently at risk under the 
TPA in doing what it currently does. As to public benefits Austar's own 
submission is a testament to the public benefit. Austar talks about competition 
between AHA members in respect to subscription television. Austar admits 
that it has a standard form template hence there is little if any competition on 
the supply side. This authorisation will have no anti competitive impact on 
AHA members' dealings with their patrons/customers. 

• 	 Foxtel- it is understood that Foxtel already bargains on a collective basis with 
parties such as the AHA when it suits. It is assumed that this is done to save 
costs and for convenience. Foxtel is not compelled to collectively bargain but 
the authorisation will facilitate collective bargaining where it suits both 
parties. Individual AHA members feel that they are not in any position to deal 
with Foxtel and wants their association to do that. They feel that they have no 
impact in seeking any changes to terms and conditions but their association 
with better information and representing many members will have an impact. 
The ACCC has accepted a public benefit in relation to TV services and Foxtel 
is in no different position to say Sky. For Foxtel to say that AHA members 
have alternatives is nonsense as only Foxtel has the sports coverage that AHA 
m,embers require to meet customer demand. 

• 	 Coopers- Coopers can of course 'exempt' itself as a target as any collective 
bargaining is voluntary. However the authorisation will allow collective 
bargaining where both parties agree. Coopers may choose to do so in some 
circumstances or totally refuse. 



• 	 TabCorp-As long as the application does not cover boycott conduct TabCorp 
supports the application. The Application does not cover boycott conduct. 

• 	 Lion Nathan-. It is understood that Lion Nathan collectively bargains with the 
AHA Divisions where it suits. It also deals with individual members where it 
suits. It is also a bit trite to say that there is competitive tension that allows 
parties to strike a competitive bargain. That is what the AHA is seeking but on 
a more efficient and fair basis. To say that there is a competitive bargain with 
small licencees is nonsense. It is the reason why buying groups and the AHA 
wish to act collectively in some circumstances. 

To answer one query, we would see the authorisation applying to any product 
supplied by Lion Nathan to AHA members in each Division. 

The Applicant submits that Lion Nathan overstates the coverage of AHA in 
the hospitality industry and in any case collective bargaining will be on a 
Divisional basis. 

Lion Nathan states that key AHA members' inputs could be harmonised. We 
doubt that that would occur, in any case many AHA members are members of 
buying groups and hence already collectively bargain in relation to some 
inputs. It is Ok for Lion Nathan to deal on a collective basis on the wide range 
of products in its portfolio but not when it comes to a myriad of small 
customers as most AHA members are. 

In any case any collective bargaining is voluntary. 

The Applicant does not say that AHA members do not compete, its says there 
is limited competition. 

The Applicant also submits that the authorisation will have no negative impact 
at the consumer level, it may in fact be pro competitive as contracts are fairer 
and pricing less discriminatory. 

Despite what Lion Nathan says, the AHA is not large and in any case 
collective bargaining will be on a Divisional basis, No doubt Lion Nathan will 
deal on a national basis. 

Lion Nathan states that AHA will be able to skew their purchases toward one 
supplier, that can occur now if some suppliers deal more sympathetically than 
others. The authorisation will not change that. The AHA is a price taker and 
really has to go cap in hand to suppliers, the authorisation will facilitate input 
into the supplier's terms of supply. 

Lion Nathan states that there are multiple suppliers across a majority of 
categories and not monopolies or oligopolies. It give beer as an example, 
whilst there are today many brands of beer sold in hotels, these are supplied by 
a few suppliers/importers. 



Lion Nathan seems intent on a small business group such as the AHA 
spending a lot of money in engaging economic experts. I doubt that the ACCC 
expects that in this kind of application. 

The Applicant contends that the collective bargaining will facilitate input 
contracts, input that may now be thwarted by the TP A. Lion Nathan says that 
protection from legal challenge is not a public benefit but if that challenge 
inhibits input into contracts and lower transaction costs, protection from legal 
challenge cannot be discarded in the way Lion Nathan does. 

Lion Nathan admits that collective negotiation occurs now. The risk for the 
AHA and others that without the authorisation parties will cease collective 
negotiation, especially now with criminal sanctions in the TP A for cartel 
conduct. 

Despite what Lion Nathan says the benefits may not be achieved in the 
absence of authorisation. Is Lion Nathan encouraging potential breaches of the 
TPA? 

Lion Nathan says that the authorisation will reduce competition between AHA 
members. The Applicant does not see how that is possible. Where AHA 
members compete with other AHA members little will change between them 
but they are likely to me more competitive against non AHA members and 
other competitors in relation to the goods and services provided by AHA 
members. 

Lion Nathan greatly overstates the application and attacks it as if it were a 
boycott which it is not. 

• 	 Fosters Group. Again it is understood that Fosters already collectively 
bargains with the AHA Divisions. 

Fosters raises a number of points on page two of its submission, the following 
responds to the issues raised, 

(a) bargaining groups will be based on AHA Divisions but are of course 
voluntary and some members may opt out. 

(b) the negotiation activities are set out in the application, they are by their 
nature broad in order to cover issues that might arise. It is of course totally up 
to Fosters as to what they will negotiate on and what they will not. 

(c) the list is based on whom the AHA Divisions expect to deal with. The 
applicant is prepared to delete Drinkwise but might point out that Drinkwise 
has not objected. In relation to Coles and Woolworths, they are AHA members 
or at least its hotels are. 

(d) "the more or less over time" is deliberate and one of the reasons why this is 
an application for authorisation and not a series of Notifications. 



(e) The applicant does not see any conflict and none has arisen in the time of 
the current authorisation. The collective bargaining contemplated will 
relate primarily to the supply of goods and services to AHA members and 
where the targets could and in many cases do deal directly with AHA 
members. 

Fosters makes the claim that this application is very different to the current 
one as that related primarily to targets that are statutory monopolies. Leaving 
aside whether that is correct collective bargaining is not a counter to statutory 
monopolies but more a mechanism to facilitate input into supply relationships 
and to cut costs. 

• 	 APRA- the applicant notes the support by APRA. It was always odd that 
APRA had authorisation for collective conduct but not customers such as 
AHA members. APRA and AHA collectively bargain now and have done for 
sometime. In fact APRA expects collective negotiation by customers such as 
the AHA. 

General comment 

The applicant contends that the authorisation will positively facilitate input 
into terms ofdealing with suppliers to AHA members in each AHA Division 
and cut transaction cost accordingly and as a collateral matter cuts possible 
disputes between suppliers and AHA members. 

The Applicant and many ofthe targets have engaged in positive collective 
bargainingfor some time and it is arguable that the applicant should have 
appliedfor the extended authorisation before now. However small business 
groupings are now re assessing the need for such authorisation, someone as 
a result ofadvice from ACCC staff. 

On behalf of the AHA- 17 December 2010 


