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Dr Richard Chadwick 
General Manager 
Adjudication Branch 
Australian Competition & Consumer Commission 
GPO Box 3131 
Canberra ACT 2601 

Refrigerant Reclaim Australia Limited application for authorisation A91256 

Post Pre-decision conference submission 


Dear Dr Chadwick, 

1. Overall there are significant matters of fact that are in dispute between the parties. It is 

important that these matters be addressed by the final determination. These include: 


a. The level of performance of RRA. They claim high performance (at least 35% recoveries) 
by wrongly setting the denominator of the calculation as the volume available for recovery and 
making an arbitrary estimate of this volume. It is simply not sufficient for RRA to assert that their 
mandate is limited to those recoveries that are generated by the low level of reward offered and 
then claim to be functioning as a product steward for the industry. We propose that the ACCC 
cannot make a determination until the level of RRA performance is based on a reliable 
assessment. 

b. The Energy Strategies paper, which was funded and accepted by the federal government, 
shows that the level of refrigerant emissions is far greater than RRA recognises - we have 
provided a copy. This independent authority concludes, by their own statement conservatively, 
that ODS, SGG emissions were at least 3700 tonnes PA in 2006 with a GWP of at least 6 MT of 
carbon equivalence. If this figure is brought to the present it is at least 7 MT. 

c. The statement by Paul Fraser that Australian HFC emissions are lower than reported only 
pertains to SGGs (HFC) and does not address about half of the volume of emissions (Ozone 
Depleting Substances, CFC I HCFC). We also question the methodology Dr. Fraser uses as 
compared to a direct measure of the refrigerants Bank, annual imports and annual recoveries, 
which by definition generates a far higher number for ODS, SGG emissions. Given that 
atmospheric concentrations are increasing annually by 7% for all HFCs, and 10% for HFC 134a 
and peer reviewed HFC emissions projections to 2050 point to an alarming increase in the 
contribution of HFCs to greenhouse gases, we find it remarkable that Dr Fraser can support a 
scheme that is failing to recover a large proportion of recoverable emissions, and is not an 
advocate for more effective measures to reduce HFC emissions. 
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!E £r d. The relevance and degree of the lack of enforcement of the ODP,SGG management Act. 
o ~ It is impossible to offer a counterfactual when this law is not enforced and RRA fails to recognise 
~ !:Q that it is not enforced and plays no part in encouraging or facilitating its enforcement. Whilst the 
o ~ Department asserts that the law has been enforced they are unable to advise the extent to which 
~ 0:: this is the case. It should be rec nised th t it would be a simple matter to focus on the major 
:J U shredding operators that fail to supervise degassing before shredding. 
d ~ Despite the simplicity and effectiveness of such measures neither RRA, the Australian 
>< § Refrigeration Council nor the Federal Government address this need. 
wa.. 

e. The statement by RRA that low GWP refrigerants are not available, and that their scheme 

has no effect on the demand for low or zero GWP natural refrigerants is wrong and yet directly 

relevant. The market we are addressing is the market for refrigerants. There are proven 

refrigerants that have a low or zero GWP. The presence of RRA has the effect of impeding the 

development of these refrigerants by understating the environmental harm of high GWP 

refrigerants. 


f. The relevance of there being so called "reclamation" providers. It is inaccurate to portray 

reclamation for reuse as an alternative to the function of RRA. RRA's current mandate is to 

recover and destroy. No other organisation offers this function. The fact that one small 

organisation offers to recover and recycle SGGs is not relevant to the counterfactual question. 

At the same time it is fundamentally important for the ACCC to recognise that recycling has the 

effect of enabling continued use of refrigerants which are known to have a high leakage rate with 

the associated negative impact on the public benefit of achieving emissions reductions from 

destruction of the existing bank. 


2. We ask the ACCC to point out in its final determination that the authorisation is based on 

existing knowledge and regulatory context. We would ask that the ACCC address the need for 

the authorisation to be reviewed if EPR legislation and carbon priCing legislation changes the 

structure of the industry. 


3. We would offer the following discussion of the relevance of the counterfactual. 

Recognising that a counterfactual relies on there being an accurate objective assessment of the 

current arrangement, to the extent RRA's description of the situation is not fact the counterfactual 

needs to be based on a different situation analysis. 


The premise of the counter factual is that there is a need and economic basis for the 
development of an alternative system. For the logic of counterfactual to apply there must be a 
need and economic incentive for the development of an alternative to RRA. Because there is 
currently little commercial reward available for refrigerant recovery there is little to no economic 
incentive to establish an alternative to RRA. At the same time the vast majority of the RAC 
industry sees commercial benefit in supporting RRA because it is a low cost system even though 
it accomplishes very little. 

The counterfactual that should apply is - what level of refrigerant recovery should be I could be 
achieved by an organisation that seeks to achieve a high level of recoveries and to mitigate 
global warming. The counterfactual that should apply includes the requirement for an incentive 
for recovery. The current situation, absent a price on global warming emissions, is that the only 
incentive for recovery is prosecution avoidance. This incentive does not exist. 
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In this regard we would offer the following: 

The principle and logic of "counterfactual" does not apply to the structure of the refrigerants 
market. 
1. RRA is mandated by Aeee as the only organisation that has made application to provide 
the function of refrigerant recovery and destruction. 

2. Aeee allows for alternatives but there is no incentive for an alternative to arise. As a 
result the logic of counterfactual does not apply despite having significant anticompetitive impact. 

3. RRA serves the industry by keeping the cost of recoveries low (the import levy) but also 
accomplishing very little. Most of the members of the RAe industry (about 97%) use 
fluorocarbons and therefore want to support this low cost solution even though it accomplishes 
very little by way of recoveries. Despite the legal requirement that prohibits refrigerant emissions 
the fact is that the law is not enforced and never has been enforced. As a result there is no 
reason / incentive for an alternative system to be established. 

If RRA were to function as a product steward with the objective of recovering a high proportion of 
refrigerants and conducting activities aimed at causing transition to low GWP refrigerants they 
would call for a far higher levy which would better reflect the environmental harm of their product. 
They do not do so because their interest and objective is to have a low cost operation and 
therefore a low impact on the cost of high GWP refrigerants. 

In the absence of this high effectiveness product stewardship program (high cost scheme) the 
concept of counter factual is fundamentally undermined. Acknowledging that it is not the role of 
the Aeee to set environmental policy, the low level of public benefit ariSing from the poor 
performance of the scheme should be addressed by the final determination, and we request that 
consideration be given to imposing conditions on RRA to take measures to address and improve 
their performance. 

4. The current members of the RAe industry (over 15,000 firms licensed to handle refrigerants 
and about 400 scrap meta'i dealers that do not degas End of Life equipment prior to shredding) 
have a positive incentive to release refrigerants. The more refrigerant they release, in the 
absence of any risk of prosecution for emissions, the more refrigerant they are able to sell their 
clients and the more revenue and profit scrap they realise. Equally scrap metal dealers have the 
positive incentive of cost avoidance by scrapping EOl units without degassing. There is no risk 
of prosecution because refrigerant emissions are unseen and the law prohibiting emissions has 
never been enforced. This reality creates a positive incentive for refrigerant emissions and a 
positive incentive for a voluntary industry program that alleges emissions reduction but in fact 
accomplishes very little. 

5. To date there has not been a legislative framework for extended producer responsibility, 
which has the effect of undermining the feasibility of establishing an alternative to RRA. Our 
contacts with the waste management officials within the federal government led to the advice that 
the department is not interested in supporting an alternative system because they have other 
priorities. In the absence of government support the cost of establishing an alternative to RRA is 
substantial - perhaps $300,000 to $500,000. We believe that RAe industry participants like 
manufacturers and retailers of RAe equipment could be encouraged to support such a scheme 
however they are disinclined to make this investment in the absence of government support and 
given the purported performance of RRA (despite the fact that it has accomplished very little). 
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6. RRA operates in a monopolistic manner by requiring all recoveries to be recognised as a 
credit for refrigerant purchasing. This has the effect of impeding recoveries because only 
organisations that buy refrigerants are able to submit refrigerants to a wholesaler for recovery by 
RRA. 

7. In their pre-decision conference submission dated 8 April 2011, RRA makes the assertion 
in paragraph 27 that; 

"Further the trend of international discussions indicates that the control and use of HFC's is more likely to be 
regulated exclusively by and under the Montreal protocol and not under the Kyoto protocol. Attached is a 
summary of the Trilateral proposal submitted by the governments of the United States, Mexico and Canada, 
and the proposal from the Federated States of Micronesia. The Parties of the Montreal protocol are currently 
considering both proposals. You will note that the emission reduction targets far exceed any considered in 
Australia. Also attached is an informative summary that frost (sic) appeared in The Straits Times. 

The claim that international ozone and climate negotiations are considering the regulation of 
HFCs exclusively under the Montreal Protocol is incorrect. There are no proposals at the 
UNFCCC discussions to remove HFCs from the basket of gases covered, and future adoption of 
an HFC phase down amendment by the Montreal Protocol would not cause any removal of HFCs 
from the Kyoto Protocol, or any subsequent protocol under the UNFCCC. 

8. In their pre-decision conference submission dated 8 April 2011, RRA makes the assertion 
in paragraph 43 that; 
"Similarly the risk that RRA would lower or eliminate rebates so that it might reduce the level of recovery is fanciful. 
RRA's history has been one of constantly increasing levels of recovery; and the reduction or elimination of rebates 
so that the levels of recovery were reduced would be inconsistent with the Objectives of RRA under its Trust Deed 
and would be so transparent as to put both the authorisation and the scheme's approval for the purposes of the 

OPSGGM Act at risk." 


This is precisely what RRA did following the previous application for authorisation, and the 

reduction in the contractor rebate in particular must be at least a significant factor contributing to 

the reduction of recoveries last year as reported by RRA in their current application or "plateau" 

as it is described in the recent Annual Report for 2009/10. 


9. In their pre-decision conference submission dated 8 April 2011, RRA makes the assertion 
in paragraph 53 that; 

In addreSSing that submission the Green Cooling Association provides its own idiosyncratic definition of 
product stewardship scheme and then complains that RRA does not meet that definition. 

As RRA should be aware from reading the Product Stewardship Legislation and consultation 
documents, the requirements of the product stewardship framework to be established referred to 
by Green Cooling Association are drawn from this material. We believe there is a strong case 
that the current RRA scheme does not meet these requirements, and could not meet them 
without significant reform of the scheme. Consequently we believe there are many strong 
reasons why an accrediting authority under the future Product Stewardship Act would not 
approve the current RRA scheme under Part 2, contrary to RRA's claim in paragraph 57. 

Thank you for the opportunity to offer these final comments. 

Brent Hoare 

Executive Director 
Green Cooling Association 
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