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CONFIDENTIAL RESTRICTION ON PUBLICATION CLAIMED 


CONFIDENTIAL ATTACHMENT A 


Further Response to Information Request dated 18 February 2011 


Describe any differences between the Agreement and the 2003 agreement between 
Pozzolanic. Tarong Energy Corporation Limited (TEC) and Tarong North Pty Ltd. 
Please provide the ACCC with a copy of the 2003 agreement. 

As requested, please find attached a copy of the 2003 agreement (Attachment B). 

The primary differences between the Agreement and the 2003 agreement relate to general terms, 
such as the term of the agreement and price, as well as the terms providing for access. Set out in 
Schedule 1 to this attachment is a table providing a comparison ofthe key terms in each agreement 
prepared for the purposes of this response. Minor amendments to terms relating to the construction or 
maintenance of plant and the removal of fly ash are also set out. 

General Response in respect of Information Requests 10 and 11 

Difficulties that arise when considering annual fly ash tonnages 

Pozzolanic has, as requested, set out below responses to the Commission's queries in relation to 
annual tonnages. Notwithstanding this, Pozzolanic considers it is important for the Commission to 
understand the inherent difficulties that arise when annual figures are applied to day to day fly ash 
production processes. 

As set out in response to Question 9, the distinguishing characteristics of fly ash and production 
variables mean that consideration of demand and supply tonnages on an annual basis is rarely helpful 
in understanding the day to day requirements of a fly ash business. The following production 
constraints exist and can impact on the availability of fly ash at Tarong and Tarong North Power 
Station from day to day: 

(a) 	 Power station constraints: Power stations' demand profiles fluctuate depending on whether the 
power station is a base load or peaking station, and depending on seasonality. As well as this, 
individual units have planned maintenance shutdowns and unplanned shutdowns which affect 
the production of power and ash by the power station. For example, as there are 4 units at 
Tarong Power Station, shutting down 1 unit leads to a 25% reduction in the production of fly 
ash. By comparison, as Tarong North Power Station has 1 unit, a shutdown leads to a 100% 
reduction in ash production. Set out at Attachment C _. However, Pozzolanic 
notes that it is currently being reviewed by TEC and is likely to be subject to change. 

(a) 	 Water constraints: Power stations that use water for cooling, such as Tarong and Tarong North 
power stations, can be severely affected by the weather, eg water restrictions as the result of a 
drought. These restrictions result in reduced generation and consequently less run of station fly 
ash is produced. Previous periods of water constraints which impacted upon the production of 
run of station fly ash applied during the drought from late 2006 to early 2008. 

(b) 	 Unavoidable losses I operating inefficiencies: Pozzolanic estimates that, in a typical year, 
approximately 15% of the fly ash collected in hoppers cannot be recovered due to 
contamination (eg high LOI), size constraints, high hopper levels, full transfer plant and 
processing plant silos and mechanical failures. 
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(c) 	 Introduction of new technology: The introduction of new technology used at a power station can 
also impact on the quantity and quality of fly ash available. In December 2008, Tarong Power 
Station commenced a series of four major overhauls which included the installation of a new 
control system and low NOx burners. The low NOx burners at Tarong Power Station have 
increased the average and peak LOI levels and there have been several occasions of 
restrictions on ash supply due to LOI issues. Whilst there has been no overall effect on the 
quantity of fly ash available, there have been occasions of a severe effect on the quality of fly 
ash available due to LOI issues. 

(d) 	 Changes in power station operating processes: Changing the operating conditions of the 
boilers, milling equipment and ancillary equipment can affect the quality and quantity of the fly 
ash produced. For example, Pozzolanic's experience at Millmerran Power Station was that 
experiments with boiler operating conditions had an adverse impact on ash quality. 

Power station constraints, as well as other collection, processing and logistical constraints, directly 
affect the production and processing of fly ash on a day to day basis. Whilst forward planning is 
possible to a degree, Pozzolanic considers that it is more relevant to consider the ability to off-take fly 
ash on a daily basis when seeking to estimate the tonnes of fly ash that are available for off-take. 
Annual figures can easily be misconstrued as depicting a consistent volume of fly ash availability 
throughout the year, without taking into account the various peaks and troughs in both production, and 
demand. For instance, annual figures can incorporate the following assumptions: 

(a) 	 there are no unplanned power station outages; 

(e) 	 there are no breakdowns in any fly ash processing plant or equipment; 

(f) 	 road trucks always arrive at times evenly spaced throughout the day to ensure a consistent off
take of fly ash; 

(g) 	 it never rains (when it rains off-take from the despatch facility can cease as concrete is not 
required by customers and this feeds back though the production chain); 

(h) 	 there are no holidays (ie annual production figures assume that fly ash is always being 
produced and trucks always arrive to remove the fly ash produced); 

(i) 	 the production of fly ash is a 24 hour, 7 day a week operation, over 52 weeks (in fact production 
varies by power station and is subject to demand); 

0) 	 no occupational health and safety issues occur resulting in fly ash operations being suspended; 

(k) 	 every road truck takes the minimum time required to load fly ash; 

(I) 	 every road truck loads efficiently and never overloads (overloaded trucks are required to re
queue and pump out the excess back into the despatch silo); and 

(m) 	 the fly ash produced by the power station is always of a consistent high quality with no LOI or 
other issues (in fact fly ash produced can vary considerably depending on the coal being 
delivered and the milling equipment within the power station). 

So whilst annual tonnages can show how much fly ash was extracted during an entire year (and 
onsold), they do not depict the fact that production is lumpy and requires significant management. 
Pozzolanic notes that the potential run of station production difficulties at power stations are 
recognised in the Agreement under clause 11 which provides no guarantee to Pozzolanic of the 
quality or quantity of fly ash available. Under clause 11 of the Agreement: 

Clause 11.1 sets out that TEC is under no obligation to produce fly ash and includes sub
clauses in which: 
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Pozzolanic acknowledges that no promise, representation, undertaking or warranty has 
been given in respect of the availability, quality, use or suitability for use of fly ash 

the fly ash available from the Ash Transfer Points varies in quality and quantity from time 
to time and as between the Ash Transfer Points 

there is no guarantee of the production or availability of fly ash for sale to Pozzolanic 

Clause 11.2 sets out that there may at any time be changes to supply, including as a result of 
changes to fuel, load profile or other operating characteristics of the power stations. 

Clause 11.3 sets out that Pozzolanic must make reasonable endeavours to remove fly ash from 
the Tarong and Tarong North Power Station hoppers prior to them reaching their maximum 
design storage limit, and that TEC reserves the right to clear the hoppers or silos at any time. 

These difficulties arise primarily because fly ash production is a secondary function of the power 
station. The primary function of the power station is electricity generation, not fly ash production. 

Basis for figures set out below 

Pozzolanic has endeavoured to respond as fulsomely as it can to the Commission's request in respect 
of annual tonnages. Pozzolanic notes however that many of the figures requested by the Commission 
are not figures kept by Pozzolanic as part of its ordinary business records. 

Where possible, PozzoJanic has derived those figures that are not kept as part of its ordinary business 
records for the purposes of this response on a pragmatic basis. 

10 Please provide, in relation to the fly ash Pozzolanic has taken from each of Tarong and 
Tarong North Power Stations annually for the period 2008-2011: 

(i) 	 total tonnage of fly ash to be taken from the Ash Transfer Points at each power 
station; 

(i) 	 the total cost of fly ash to be taken from each power station (please separately 
identify payments made to each power station); 

(iI) 	 the total tonnage to be onsold by Pozzolanic in any form; 

(iii) 	 the total tonnage to be supplied by Pozzolanic to third parties not related to 
Pozzolanlc; and 

(Iv) 	 the total tonnage of fly ash to be returned to Tarong North silo. 

(a) 	 Request 10(1): total tonnage taken 

As set out in its submission in support of its Application, at Tarong Power Station Pozzolanic typically 
takes all the ash from zones 2 and 3, and classifies a proportion of the fly ash from zone 1, of which, a 
certain percentage is reject ash. At Tarong North Power Station, Pozzolanic takes ash primarily from 
the Back Hoppers and classifies a proportion of that fly ash, of which a certain percentage is reject 
ash. 
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At Tarong Power Station, Pozzolanic does not have an accurate automated means of recording the 
amount of fly ash it extracts from the power stations for the purpose of classifying fly ash; rather it uses 
its weighbridge to record the amount of fly ash it takes off site for onsale. 1 

For the reasons noted in the paragraph above, Pozzolanic cannot determine accurately the total 
tonnage taken from the Ash Transfer Points at either Tarong or Tarong North Power Station. 
However, Pozzolanic can estimate the amount of fly ash taken from the Ash Transfer Points at Tarong 
North Power Station across the period 2008-2011 based on the classified I fine grade fly ash removed 
from Tarong North Power Station and the simplified approximate yield of its classifier (being 
approximately 2 These figures are set out below in Table 1. Pozzolanic notes that the 
figures for 2011 are forecasts. 

Table 1 

2009 

2010 

2011 

In respect of Tarong Power Station, it is much more difficult for Pozzolanic to estimate the total 
tonnage taken from the Ash Transfer Points as the off-take from Tarong Power Station is a mix of fly 
ash available from zones 2 and 3 which does not require classification, and fly ash which is available 
from zone 1, which does require classification. Pozzolanic considers that estimates provided on this 
basis would be unreliable. As such, Pozzolanic does not currently have the data that would enable it 
to respond to request 10(i) in respect of Tarong Power Station. 

(b) Request 10(ii): total cost oftonnage taken 

In response to request 10(ii), Pozzolanic has set out below in Table 2: 

for 2008,2009 and 2010 the actual royalty paid to TEC for tonnes purchased; 

for 2011 the forecast royalty expected to be paid to TEC for tonnes purchased. 

The costs set out below do not include any other costs incurred by Pozzolanic in producing fly ash 
from Tarong and Tarong North Power Stations. 

I This process is discussed at page 12 of Pozzolanic' Submission. 

2 The yield of Pozzolanic's classifier at Tarong North can differ depending on the quality of the fly ash feedstjj0ck.Piireiiseiiint.eidto the 
classifier, which is itself dependent upon the power station operating conditions and the coal ash content. _ 
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Table 2 

2009 

2010 

2011 

_.. 
-

-_.--
--

(c) Request 10(iii): total tonnage onsold 

In response to request 10(iii), Pozzolanic would like to clarify that it is a manufacturing arm of Cement 
Australia. Pozzolanic manufactures fly ash and transfers title of that fly ash to Cement Australia. As 
such. Cement Australia Pty Ltd is the company that markets and distributes fly ash to third parties 
Pozzolanic has set out below in Table 3: 

for 2008 and 2009 the actual tonnages of fly ash removed from the "Ash Transfer Points" as 
defined by the 2003 agreement and onsold; 

for 2010 the actual tonnages removed under both the 2003 agreement and the Interim 
Agreement which has the same definition for "Ash Transfer Points" as the current Agreement 
and onsold; 

for 2011 the forecast tonnages of fly ash expected to be removed under the current Agreement 
for the coming year. 

Table 3 

2009 -2010 

2011 

(d) Request 10(iv): total tonnage on sold to unrelated entities 

In response to request 10(iv), Pozzolanic would like to clarify that it is a manufacturing arm of Cement 
Australia. Pozzolanic manufactures fly ash and transfers title of that fly ash to Cement Australia. As 
such, Cement Australia Pty Ltd is the company that markets and distributes fly ash to third parties. 
Pozzolanic has set out below in Table 4: 

3 This total payment includes adjustments for CPI as required under the respective agreements. 

• These volumes include both fine grade fly ash and non-fine grade fly ash. 

S We note that at page 34 of its submission, Pozzolanic provided a total tonnage figure for TaronglTarong North Power Stations 
in 2009 as . This figure excluded non-fine grade as set out in the submission. 
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for 2008,2009 and 2010 the actual tonnages supplied to parties other than its shareholders or 
parties related to its shareholders; and 

for 2011 the forecast tonnages of fly ash expected to be supplied to parties other than its 
shareholders or parties related to its shareholders. 

Table 4 

2009 

2010 

2011 

(e) Request 10(v): total tonnage returned to the Tarong North silo 

In response to request 10(v), Pozzolanic does not record the amount of fly ash returned to the Tarong 
North silo. However, for the purposes of this response, Pozzolanic has estimated, based on the 
amount of fly ash it has taken from Tarong North, and adopting a simplified approximate yield for its 
classifier, the approximate amount of fly ash that was returned to the Tarong North silo in 2008, 2009 
and 2010. These figures are recorded in Table 5 below. The figures set out in Table 5 for 2011 are 
estimates. 

In addition to this, Pozzolanic has estimated the amount of fly ash which is delivered (or forecast to be 
delivered) to the Tarong North silo, which is not taken by Pozzolanic at the Ash Transfer POints, to 
better understand the total amount of fly ash that is available in the Tarong North silo. This estimate is 
calculated on the assumption that Tarong North Power Station produces 400,000 tonnes per annum in 
total. 7 

Table 5 

2009 

2010 

2011 

1 Tarong Energy, Request for Expressions of Interest. No. TE1973 for Supply of Coal Combustion Products from Tarong and 
T arong North Power Stations, June 2010, P 8. 

6317238_3_attachment a to letter dated 3 march 2011 (nol>-COrlfidential verSion) (final) (rellised apr 201 1 ) doc page 16 



- - - -

CONFIDENTIAL RESTRICTION ON PUBLICATION CLAIMED 

11 	 For each year of the proposed Agreement, please provide estimates of: 

(i) 	 total tonnage of fly ash to be taken from the Ash Transfer Points at each power 
station; 

(Ii) 	 the total cost of fly ash to be taken from each power station (please separately 
Identify payments made to each power station); 

(iii) 	 the total tonnage to be onsold by Pozzolanic in any form; 

(Iv) 	 the total tonnage to be supplied by Pozzolanlc to third parties not related to 
Pozzolanlc; and 

(v) 	 the total tonnage of fly ash to be returned to Tarong North silo. 

(a) 	 Request 11(1): total tonnage taken 

Again, for the reasons set out in response to request 10(i), it is difficult for Pozzolanic to determine 
accurately the total tonnage taken from Tarong North Power Station. However, Pozzolanic can 
provide the following estimates set out below in Table 6 in relation to forecast tonnages. 

Table 6 

- - - -2012 

2013 

For the reasons set out above in relation to request 10(i), Pozzolanic is not in a position to respond to 
request 11 (i) in relation to total tonnage forecast to be taken from Tarong Power Station. 

(b) 	 Request 11(11): total cost of tonnage taken 

In response to request 11 (ii), Pozzolanic has set out below in Table 7 the forecast royalty expected to 
be paid to TEG for tonnes purchased in 2012 and 2013. 

Table 7 

2013 

8 This total payment includes adjustments for CPI as provided for under clause 6 of the Agreement. 
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(c) Request 11 (iii): total tonnage onsold 

In response to request 11 (iii), Pozzolanic would like to clarify that it is a manufacturing arm of Cement 
Australia. Pozzolanic manufactures fly ash and transfers title of that fly ash to Cement Australia. As 
such, Cement Australia Pty ltd is the company that markets and distributes fly ash to third parties. 
Set out below in Table 8 are the forecast tonnages of fly ash expected be removed under the current 
Agreement in 2012 and 2013. 

Table 8 

2013 

(d) Request 11(iv): total tonnage on sold to unrelated entities 

In response to request 11 (iv), Pozzolanic would like to clarify that it is a manufacturing arm of Cement 
Australia. Pozzolanic manufactures fly ash and transfers title of that fly ash to Cement Australia. As 
such, Cement Australia Pty ltd is the company that markets and distributes fly ash to third parties 
Pozzolanic has provided the forecast expected tonnages of fly ash to be supplied to parties other than 
its shareholders or parties related to its shareholders. These figures are set out in Table 9. 

Table 9 

2013 

(e) Request 11(v): total tonnage returned to Tarong North silo 

In response to request 11 (v), forecasts of the total tonnage that are expected to be retumed to the 
Tarong North silo in 2012 and 2013 are set out below in Table 10. 

Table 10 

2013 

9 Calculated on the basis that Tarong North Power Station produces approximately 400,000 tonnes per annum in total. 
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14 	 Please detail the procedures the parties to the Agreement have in place to determine 
how much ash Pozzolanic has removed from the Ash Transfer Points and whether 
Clause 7 is triggered. Has a situation previously arisen that would have triggered 
Clause 7, had it operated at an earlier date? If so, please provide quantitative details. 

Pozzolanic is not aware of any specific procedure TEC has in place to determine how much ash 
Pozzolanic has removed from the Ash Transfer Points pursuant to clause 7. As noted above, 
Pozzolanic does not currently have the ability to record the ash removed from the Ash Transfer Points. 

Pozzolanic notes that there is a reporting mechanism under clause 6.5 of the Agreement which 
requires Pozzolanic to provide to TEC separate written reports of the total tonnes of fly ash removed 
from the Tarong Power Station site and the Tarong North Power Station site respectively each month. 
The figures in the written reports do not, however, equate to the total ash removed from the Ash 
Transfer Points. Pozzolanic also notes that clause 7 of the Agreement is triggered upon TEC giving 
notice to Pozzolanic and that the Agreement does not require Pozzolanic to keep records of the total 
amount of ash removed from the Ash Transfer Points. 

Notwithstanding this, pragmatically, while Pozzolanic considers that it may be possible to derive the 
total amount of fly ash taken from the Ash Transfer Points by applying a set of assumptions and 
estimates to the reported figures, Pozzolanic considers that a set of agreed criteria for measuring the 
total amount of fly ash taken may need to be agreed with TEC going forward to determine the total 
amount of ash removed from the Ash Transfer Points. 

Despite this, Pozzolanic estimates that at its present level of demand, and assuming 75% generation 
at Tarong Power Station and 100% generation at Tarong North Power Station 10 (which is higher than 
the average for 2010) it currently expects to remove approximately 50% of the total amount of fly ash 
available from the "Standard Ash Transfer Points". Any additional increases in demand, or reduction 
in fly ash production by the power station, would however lead to a material increase in this 
percentage figure as all additional fly ash taken would require classification. 

In response to the Commission's query as to whether a situation has previously arisen that would 
have triggered clause 7, Pozzolanic notes that this clause did not appear in the 2003 agreement, and 
that again, there was no requirement that the total amount of fly ash removed from the Ash Transfer 
Points be recorded by Pozzolanic. 

Additionally, Pozzolanic does not consider it useful to attempt to assess whether a situation would 
have previously arisen that would have triggered clause 7, had it operated earlier, as: 

the 2003 agreement provided Pozzolanic with access to 100% of the Ash Transfer Points at 
Tarong (since 2003) and Tarong North Power Station (since 2007) and therefore differed 
substantially from the current Agreement; 

over the course of the 2003 agreement the generation profile and strategy for Tarong Power 
Station has changed; 

Pozzolanic has over time upgraded its equipment at Tarong Power Station affecting its 
processing capacity throughout the relevant period. 

Further, in order to calculate whether clause 7 would have previously been triggered had it operated 
earlier, Pozzolanic would be required to estimate the total amount of fly ash off-taken from the Ash 
Transfer Points for each month across a period of approximately 7 years taking into account historical 
planned and unplanned unit outages, equipment failures and equipment upgrades, as well as other 

10 Pozzolanic notes however that in Attachment C a planned outage for Tarong North Power Station is scheduled in 2011. 
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external factors including the impact of water shortages under drought conditions. To conduct such a 
review with limited data would be an unreliable basis for assessing Pozzolanic's Application on a 
forward looking basis. 

15 	 Please outline Pozzolanic's views on Sunstate Cement Ltd's proposal that TEC and 
Pozzolanic could amend the Agreement to reserve 25,000 tonnes of fly ash per month 
and/or 300,000 tonnes of fly ash per year from zones 2 and 3 at Tarong Power Station 
for access by third parties on a first rights basis. 

Pozzolanic has discussed this question with the Commission, and understands that the following 
information is being requested: 

Pozzolanic's views on Sunstate Cement Ltd's proposal that TEC and Pozzolanic could amend 
the Agreement to reserve 25,000 tonnes of fly ash per month and/or 300,000 tonnes of fly ash 
per year from Tarong North Power Station. 

Pozzolanic's views on Sunstate Cement Ltd's proposal the amount reserved applied to fly ash 
produced from: 

only zones 2 and 3 at Tarong Power Station; 

both zones 2 and 3 at Tarong Power Station as well as Tarong North Power Station. 

Pozzolanic considers that irrespective of the power station to which the query is directed, it is 
important to recall that the rights allocated to parties across the Tarong and Tarong North Power 
Station were awarded as the result of a competitive tender process. Pozzolanic participated in the 
tender process for preferential rights to access fly ash at certain access points at Tarong and Tarong 
North Power Stations, and the value to Pozzolanic of this preferred right was reflected in its bid to 
TEC. Sunstate also participated in this tender process and had the opportunity, at both Tarong and 
Tarong North Power Stations, to make an offer to TEC which could have included a guaranteed off
take amount. 

Further, Pozzolanic understands that Sunstate proposed a reserve of fly ash remain available to third 
parties on a first rights basis only from Tarong North Power Station. It is not Pozzolanic's 
understanding that Sunstate desires access to fly ash from zones 2 and 3 at Tarong Power Station, or 
that Sunstate raises any particular concern about access to fly ash from Tarong Power Station in 
respect of third parties generally. Were Sunstate to desire direct access to guaranteed volumes of fly 
ash from Tarong Power Station, Sunstate could have tendered for that access. 

Additionally, in respect of Tarong Power Station, Pozzolanic considers that the access provisions 
under the Agreement clearly make available to third parties, subject to reaching agreement with TEC, 
25% of the access points at Tarong Power Station, being approximately 30% of the total fly ash 
produced annually. This includes access to 25% of the access points available across zones 2 and 3. 
Pozzolanic considers that under these circumstances it would be inappropriate to reserve specific 
volumes of fly ash for third parties on a first rights basis as access to this fly ash is already available to 
third parties and was subject to a competitive tender process in which third parties had the opportunity 
to tender. In saying this, how TEC chooses to make this fly ash available to third parties is a matter for 
TEC. 

In respect of Tarong North Power Station, Pozzolanic considers that the overall amount of fly ash 
which Sunstate requests be reserved is unjustified. TEC estimates that Tarong North Power Station 
produces approximately 400,000 tonnes per annum. In addition, Pozzolanic considers that Sunstate's 
proposed reserve of fly ash would be impractical to implement and does not reflect the operating 
conditions at Tarong North Power Station. As set out in previous responses to the Commission's 
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request, Tarong North Power Station is a single unit power station and its run of station silo has a 
nominal capacity of approximately 500 to 700 tonnes. Further, Tarong North Power Station would be 
subject to planned and unplanned outages throughout the year. 

Pozzolanic considers that even were the Agreement to be amended to cater for Sunstate's proposal, it 
would be impossible with its current equipment for TEC to actually reserve this fly ash on a day to day 
basis, let alone a month to month or annual basis. Sunstate's proposal would require TEC to make 
significant capital investment in Tarong North Power Station to facilitate the reservation of fly ash, 
including investment in a large intermediary storage facility and off-take equipment, and it would be 
required to do so with no guarantee that this fly ash would actually be taken by third parties. To 
provide some context, in order to sufficiently manage its off-take of fly ash and balance 
supply/demand fluctuations, Pozzolanic currently em.ys a;roximatelY_ of on-site 
storage capacity at Tarong Power Station, and up to of off-site sto_ire at Darra and 

at Yatala. Pozzolanic itself currently takes approximately tonnes per 
annum from Tarong and Tarong North Power Stations. Of critical importance is that under Sunstate's 
proposal there is little doubt TEC would incur greater costs, but there is no guarantee greater amounts 
of fly ash would be taken. 

It is apparent on the face of Sunstate's submission that it is attempting to benefit commercially from 
the authorisation process by obtaining a guaranteed tonnage to fly ash at T arong North Power Station 
without this guarantee being reflected in its price to TEC and without having to incur any capital 
expenditure. Pozzolanic considers this to be an inappropriate use of the authorisation process to 
effectively side-step an otherwise commercial and competitive tender process. 

IMarket Definition 

The Commission has asked Pozzolanic whether it is able to comment further on issues relating to 
market definition. 

As set out in its submission in support of its Application, market definition is an issue that remains 
outstanding in the current Federal Court proceedings between the Commission and Pozzolanic. That 
is, the markets put forward by the Commission in the proceedings have not been admitted by the 
Respondent's. As such, the only further information Pozzolanic is able to provide to the Commission 
at this time is that there are several potential candidate markets relevant to the Application. These 
include: 

a market for cementitious products (including cement, fly ash and slag) along the eastern coast 
of Australia; and 

a market for fly ash for use in concrete which could, geographically, be as narrow as south east 
Queensland, or as broad as the east coast of Australia. 

Pozzolanic submits however that whatever view the Commission forms on market definition will not be 
determinative of the Application. Pozzolanic considers that the public benefits and detriments remain 
the same, irrespective of the boundaries of the market. 
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SCHEDULE 1 


Comparison of Key Terms 


General Terms 

Term Five yearsi Three years ii 

Termination A party can end the agreement early be giving written notice to the other if 
the other: 

(a) Has breached any material provision of this agreement and has not 
cured the breach within 30 days after receiving written notice of the 
breach; or 

(b) Is subject to an Insolvency Event. 

At any time after 1 September 2004, the Contractor may give written notice 
to TEC terminating the Agreement, and this Agreement will terminate on the 
date that is 12 months after the notice given, iii 

A variety of termination grounds are available: 

Termination for Termination EventiV 
; 

Termination by TEC for cessation of operationsv; 

Termination ofTNPS Site Licence"'; 

Authorisation - if the Authorisation is obtained subject to conditions 
that are unacceptable to the Contractor, the Contractor may 
terminate this Agreement immediately by giving written notice to 
TEC,VlI 

Breach of undertakings - If the continued performance of this 
Agreement would result in a breach of any undertaking given to the 
Australian Competition and Consumer Commission by the Contractor 
under Section 87B of the Trade Practices Act 1974 (Cth), the 
Contractor may terminll.te this Agreement immediately by giving 
written notice to TEC,vlII 

Termination for withdrawal of Authorisation ix 

Termination for prolonged Force MajeureX 
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Til"'" providing for ICcess 

Pozzolanic fly 
ash entitlement 

TEC agreed to sell and the Contractor agreed to buy any and all Concrete 
Grade Fly Ash the Contractor obtains from the Ash Transfer Points. xi 

TEC agreed to sell and the Contractor agreed to buy any and all Fly Ash the 
Contractor obtains from the Ash Transfer Points.xii 

Pozzolanic 100% of access points across zones 1 to 4 at units 1 to 4xiii Standard Ash Transfer pOints being 75% of access points across 
access point zones 1 to 4 at units 1 to 4 at TPS and the connection points of the 
entitlement Any other points approved in writing by TEC at which the, Contractor 

takes possession of Fly Ash from Ash Disposal System. XIV 

TNPS baghouse filter hoppers xv 

Temporary Ash Transfer points being 12.5% of access points across 
zones 1 to 4 at units 1 to 4lM 

No entitlement: 12.5% of access points for zones 1 to 3 across units 
1 to 4 and 100% of zones 5 and 6 across units 1 to 4 

Title of All Reject Ash remained the property of TEC. The Contractor may seek All Surplus Ash is and will remain the property of TEC to make available to 
remaining fly approval from TEC to market and sell Reject Ash. lM' TEC was entitled to use Other Purchasers.XIX TEC may (i) use or supply or sell to any other person 
ash or supply or sell to any other person any and all Reject Ash for any use or 

application. xvi.. 
any Surplus Ash for any use or application (ii) use or permit any other 
person to use Surplus Ash in the manufacture, distribution and sale of 
products. xx 

Title to and risk of Reject Ash will pass from the Contractor to TEC when 
delivered into the Ash Disposal System or the Ash Dam.XXI 

The Contractor must dispose of any Fly Ash taken from the Ash Transfer 
Points that it does not wish to purchase (Reject Ash) at TNPS by depositing 
Reject Ash into the TNPS Ash Silo. XXII 

Percentage of Access to approximately 98% of total ash available (ho'Wever, in practice, Approxim~tely 70% ofthe available fly ash from Tarong PO'Wer 
total fly ash not all fly ash from zones 1 and 4 was taken). Station. xx,. 
which 
Pozzolanic had A further entitlement to approximately 16% of the total fly ash 
access available from Tarong PO'Wer Station hO'Wever this can be varied 

upon 30 days written notice to the Contractor. XXIV 

Fly ash Subject to TEC's discretion, although not expressly provided for in ApproXimately 30% of the total fly ash including the Temporary Ash 
potentially agreement. Transfer Points.xxv 
available to third 
parties Approximately 14% of ~he total fly ash not including the Temporary 

Ash Transfer Points.XX\/! 
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Obligation to 
assist third 
parties 

Other Tenna 

The Contractor agreed to use it best endeavours to provide Run of Station 
Non Concrete Grade Fly Ash from the Contractor Plant to TEC or a third 
party, including: 

(a) processing and handling Run of Station Non Concrete Grade Fly 
Ash through the Contractor Plant; 

(b) grading Run of Station Non Concrete Grade Fly Ash into ash 
grades; 

(c) scheduling arriving, loading and departure of vehicles; 

(d) providing suitable transport if required and available at an agreed 
price; 

(e) supplying Run of Station Non Concrete Grade Fly Ash at 
temperatures requested; 

(f) loading TEC and third party vehicles; 

(g) otherwise cooperating with TEC and third partieslOOliii 

Additionally, if in each of three or more consecutive months during the 
Term, the amount of Fly Ash removed from the Ash Transfer Points by the 
Contractor is less than 50 per cent of the total amount ash available and 
does not satisfy TEC that it has the capacity and intention to use at least 
50% of the total amount of fly ash available for the following 3 months, then 
upon TEC's request Pozzolanic must use reasonable endeavours to permit 
third parties to access this fly ash. XlMI 

If clause 7 applies, the Contractor will after processing Fly Ash for the 
Contractor's own requirement as permitted by this Agreement: 

(a) permit Other Purchasers to have access to the Ash Transfer Points 
to remove Surplus Ash; 

(b) take Surplus Ash from the Ash Transfer Points and process it 
through the Contractor Plant, to the full limit of the capacity of the 
Contractor Plant; 

(c) grade Surplus Ash into ash grades; 

(d) schedule arrival, loading and departure of vehicles; 

(e) load Surplus Ash onto suitable vehicles; 

(f) supply Surplus Ash at temperatures requested; 

(g) otherwise cooperate with TEC and Other Purchasers."'"x 

Additionally, TEC may permit other purchasers to install, operate and 
maintain plant on the Site for hte purpose of taking and purchasing Surplus 
Ash from TEC or manufacturing products using Surplus Ash. xxx 

Construction or 
maintenance of 
Plant 

If within 12 months after determining Fly Ash sourced from Tarong North 
Station was suitable for use in cement, the Contractor must establish a plant 
to extract Concrete Grade Fly Ash. ""'" 

The Contractor must maintain the Contractor Plant in accordance with Good 
Operating Practice and to maximise the availability and throughput of Fly 
Ash..... i 

Removal of fly 
ash 

The Contractor must remove Fly Ash from each of the Ash Transfer Points 
prior to it reaching its maximum design storage limit for Fly Ash. The 

The Contractor must use its best endeavours to remove Fly Ash from the 
TNPS Hoppers to which the Ash Transfer Points provide access prior to 
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Contractor, when extracting ash from the Ash Transfer Points, must ensure them reaching their maximum design storage limit and must notify the 
all Fly As,h is completely extracted from the ash storage hopper every 24 Manager immediately upon becoming aware that it will not be able to do so
hours. lOOOll 

for any reason. The Contractor must cooperate with the Manager to 
minimise operational alarms caused by the removal of Fly Ash from the 
TNPS Hoppers.xxxiv 

i Clause 2 of 2003 agreement 

• Clause 3 of current Agreement 
iii Clause 17.1 of the 2003 Agreement. 


i'I Termination Event is defined in clause 21.1 of the current Agreement, it includes: (a) a party fails to pay on the due date any money due under this Agreement and fails to pay the amount within 30 

Business Days following receipt of a written request to pay from the other party to this Agreement; (b) a party fails to perform any of its material obligations under, or otherwise breaches a material 

provision of this Agreement and fails to rectify the breach within 30 days (or such longer time as nominated by the other party) following a written request to do so by the other party to this Agreement; 

(c) a party fails to perform any of its obligations under, or does any act in breach of the Authorisation or any conditions attached to the Authorisation; (d) further grounds. 

v Clause 21.2 of current Agreement. 

vi Clause 21.3 of current Agreement. 

vi Clause 21.5 of current Agreement. 

viii Clause 21.6 of current Agreement. 

i)c Clause 21.7 of current Agreement. 

• Clause 21.8 of current Agreement. 


xi Clause 3.1 of 2003 agreement. See also clause 1.1 in which Ash Transfer Points means the points at which the Contractor Plant is connected to: (a) the precipitator ash hoppers at Units 1 to 4 at 

Tarong Power Station; and (b) any other points approved in writing by TEC at which the Contractor takes possession of Fly Ash from the Ash Disposal System. 

xii Clause 4.1 of current Agreement. See also clause 1.1 in which Ash Transfer Points means: (a) the Standard Ash Transfer POints during the Term; and (b) subject to clause 4.2(c), the Temporary Ash 

Transfer Points. 

xiii Clause 1.1 of 2003 agreement in which Ash Transfer Points means the pOints at which the Contractor Plant is connected 10: (a) precipitator ash hoppers on Units 1 to 4 at the Tarong Power Station; 

and (b) any other points approved in writing by TEC at which the Contractor takes possession of Fly Ash from the Ash Disposal System. 

xiv Pozzolanic notes that additional poinls approved by TEC under the 2003 Agreement inctuded the connection points to each of the 8 hoppers al Tarong North Power Station fonowing construction of 

the Tarong North classifier. 

xv Clause 4.2(a)(i) of current Agreement 

m Clause 4.2(b) of current Agreement. See also clause 4.3 which provides for changes to the Ash Transfer Points. 
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.vii Clause 3.2 of 2003 agreement. See also clause 1.1 in which Rejecl Flyash is defined as: (a) Power Station Ash and cenospheres remaining after extraction by the Contractor of Concrete Grade Fly 


Ash; and (b) Power Station Ash and cenospheres stored in the Ash Dam, deposited in the Tarong Ash Pits or delivered into the Ash System . 


..." Clause 3.3 of 2003 agreement. 


xix Clause 5(a) and Clause 9 of current Agreement. See also clause 1.1 in which Surplus Ash means all Fly Ash not taken by the Contractor from the Ash Transfer Points and purchased by the 


Contractor in accordance with clause 4.1. 


xx Clause 9.1 (cl of the current Agreement. 


xxi Clause 5(c) of current Agreement. See also clause 1.1 in which Ash Disposal System means: (a) ash pits Y. and "!.Iocated south and adjacent to the precipitators at TPS; (b) the infrastructure used 


by TEC to store or dispose of ash from TPS; (cl the infrastructure used by TEC or the Manager to store or dispose of Fly Ash from TNPS including the TNPS Ash Silo; and (d) any estabfished 


connection to the Ash Disposal System approved by TEC or the Manager prior to the Commencement Date, excluding the Ash Dam. Clause 1.1 also defines the TNPS Ash Silo as the ash silo located 


on the TNPS Site and identified in the TNPS Access Agreement. 


xx. Clause 8.1 (b) of the current Agreement. 


xxiii See calculations at pages 19 to 20, in particular, footnotes 31 and 33 of Submission. 


XXN Ibid. 


""'Ibid. 

xxvi Ibid. 

"""Ii However, this clause does not operate if the reason Pozzolanic collected less than 50% of the total amount of fly ash available from the Ash Transfer Points was because of: (i) a Force Majeure 


Event; (ii) unavailability of the fly ash other than because of Pozzolanic's conduct. or (iii) a Change Event. See Clause 7 of the current Agreement. 


xxviii Clause 7.1 of 2003 agreement. 


xxi. Clause 9.5 of current Agreement. 


xxv Clause 9.2 of current Agreement. 


xxvi Clause 4.4 of 2003 agreement. 


xxxii Clause 12.6 of current Agreement. 


...1. Clause 8.7 of 2003 agreement. 


xxxiv Cluase 11.3(c) of current Agreement, see also clause 11.3(a) which provides for a comparable obligation in respecl of TPS. 
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flY ASH SUPPLY AGREEMENT 

DATE .j6> ;:!£'.f"e u IJ.i0.( £0().s~ 

PARTIES 

Tarong Energy Corporation Limited ABN 52 078848 736 ("TEe") 


Pozzolanic Enterprises Pty Ltd ABN 19010 367 898 (the "Contractor") 


RECITALS 

A. 	 TEC produces fly ash. 

B. 	 The Contractor has expertise in the processing and marketing of fly ash products. 

C. 	 TEC agrees to supply fly ash to the Contractor under this agreement and to permit the 
Contractor access to the Tarong Site to operate the Contractor's Plant. 

D. 	 The Contractor agrees to prOVide certain services to TEC. 

OPERATIVE PROVISIONS 

1. 	 INTERPRETATION 

1.1 	 Definitions 

The following definitions apply in this document. 

"Ash Dam" means the ash dam facility located on the Tarong Site and occupied by TEC. 

"Ash Disposal System" means: 

(a) 	 the infrastructure used by TEC to dispose of ash from the Tarong Power Station. 
including the Ash Dam; and 

(b) 	 the infrastructure used by TEC or the TNPS Owners to dispose of ash from the 
Tarong North Power Station, Including the Ash Dam. 

"Ash Products" means masonry and bunding products manufactured on or offTarong 
Sites. Ash Products may contain portland cement or cementitous Fly Ash as defined by AS 
3582.1 (1998) Quality Standards. 

"Ash Transfer Points" means the points at which the Contractor Plant is connected to: 

(a) 	 the precipitator ash hoppers on Units 1 to 4 at the Tarong Power Station; and 

(b) 	 any other points approved in writing by TEC at which the Contractor takes 
possession of Fly Ash from the Ash Disposal System. 

"Authorisation" means: 



(a) 	 an authorisation, consent. declaration, exemption, notarisation or waiver. however 
it is described; and .,A 

(b) 	 in relation to anything that could be prohibited or restric;:ted by law if a 
Government Agency acts in any way within a specified 'period, the expiry of that 
period without that action being taken, 

including any renewal or amendment. 

"Business Day" means a day other than Saturday, Sunday or public holidays. 

"Claim" means, in relation to any person, any damage, loss, cost, expense or liability 
incurred by the person (including but not limited to legal costs on a solicitor and own 
client basis) or a claim. action. proceeding or demand made against the person. however 
arising and whether present or future. fixed or unascertained. actual or contingent. 

"Concrete Grade Fly Ash" means Fly Ash extracted by the Contractor from the TEe Ash 
Transfer Points and capable of being processed at the Contractor Plant for use as 
supplementary cementitious materiaJs for use with portland and blended cement, and as 
shown in Table L of AS 3582.1 (1998) Quality Standards. 

"Contractor Plant" means aU plant and equipment on the Tarong Site installed or owned 
by the Contractor downstream of the Ash Transfer Paints, and including all freestanding 
plant (such as compressors) installed or owned by the Contractor downstream of the Ash 
Transfer Points. 

"Environmental Hann~ means any adverse effect, or potential adverse effect (whether 
temporary or permanent and of whatever magnitude, duration or frequency) on a quality 
or physicaJ characteristic of the environment that is conducive to ecological health or 
public amenity or safety or any quality that is declared to be an environmental value 
under a Law. 

"Final Product Storage Facility" means the Contractor's storage facility, which contains 
Concrete Grade Fly Ash or Run of Station Non-Concrete Grade Fly Ash, intended for 
transport off the Tarong Site. 

"Fly Ash" means solid fly ash material extracted from: 

(a) 	 the flue gases produced from the coal fired boilers at the Tarong Power Station; 
and 

(b) 	 the flue gases produced from the coal fired boilers at the Tarong North Power 
Station, 

"Good Operating Practice" means a standard of operating practices. methods, standards 
and procedures generally accepted and followed by prudent, diligent, skilled and 
experienced owners and operators of fly ash extraction facilities in accordance with 
standards generally adopted in Australia. Good Operating Practice is not intended to be 
limited to the optimum practice or method to the exclusion of all others. but rather to be a 
spectrum of reasonable and prudent practices, methods, standards and procedures. 
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"Government Agency" means any governmental, semi-governmental. aQministrative, 
fiscal. judicial or quasi-judicial body. department. commission. authority. tribunal, agency 
or entity. 

"Hoppersft means: 

(a) the precipitator ash hoppers on Units 1 to 4 at the Tarong Power Station; and 

(b) the Tarong North Power Station fabric filter fly ash hoppers, 

to which the Contractor has connected the Contractor Plant with the consent of TEC. 

"Insolvency Event" means, for a person, being in liquidation or provisional liquidation or 
under administration. having a controller (as defined in the Corporations Act 2001 (Cth» or 
analogous person appointed to it or any of Its property, being taken under section 459F(1) 
of the Corporations Act 2001 (Cth) to have failed to comply with a statutory demand, being 
unable to pay its debts or otherwise insolvent, dying. ceasing to be of full legal capacity or 
otherwise becoming incapable of managing its own affairs for any reason, the taking of 
any step that could result in the person becoming an insolvent under administration (as 
defined In section 9 of the Corporations Act 2001 (Cth)), entering into a compromise or 
arrangement with. or assignment for the benefit of. any of its members or creditors. or any 
analogous event. 

"Licensed Area" means the area shown on the plan in schedule 4 and any area agreed at 
Tarong North Power Station. 

"Licence Conditions" means the terms and conditions in schedule 3. 

"Licence Term" means the term of this agreement. 

"Permitted Purpose" means the operation of the Processing Plant and provision of the 
Services in accordance with this agreement. 

"Pollution" means any release on or from the Licensed Area causing or constituting or 
resulting in Environmental Harm on or after the date on which the Term commences not 
being a release or EnVironmental Harm permitted. or which is not prohibited. by any Law 
or Authorisation or in either case permitted or not prohibited on conditions whilst those 
conditions are not breached. The words "Polluted» and "Pollutant" have a like meaning. 

uPortiand Cement" means as per AS 3972. 

"Potable Water n means water that is drinkable. 

"Power Station Ash" means all solld material produced from: 

(a) TEe's coal fired boilers at the Tarong Power Station; and 

(b) the coal fired boilers at the Tarong North Power Station, 

and includes Fly Ash. Concrete Grade Fly Ash. Run of Station Non-Concrete Grade Fly 
Ash. cenospheres and all ash extracted from ail hoppers and ducts. furnace ash, 
economiser grits and the ash stored in the Ash Dam at the Tarong Site. 

3. 



"Principal's Intellectual Property" means any and all intellectual property rights of any 
descrIption created by TEC under or in the course of this agreement. . 

"Processing Plant" means: 

(a) 	 the Contractor Plant: and 

(b) all structures, buildings and improvements which are before, on or after the date 
of this agreement. constructed on the Licensed Area by the Contractor or TEC to facilitate 
the Permitted Purpose. 

"Quality Standards" means the specifications listed in clause 8.1. 


"Reclaimed Water" means water that is recovered by Tarong Energy from the ash system. 


"Reject Ash" means: 


(a) 	 Power Station Ash and cenospheres remaining after extraction by the Contractor of 
Concrete Grade Fly Ash; and 

(b) 	 Power Station Ash and cenospheres stored in the Ash Dam, deposited in the 
Tarong Ash Pits or delivered into the Ash System. 

"Remaining Plant" means the Processing Plant other than: 

(a) 	 the Sale Plant under clause 4 ofschedule 3: 

(b) 	 any other part of the Processing Plant that is the property of TEC and that TEC 
notifies the Contractor that TEC requires to be left on the Licensed Area. 

"Run of Station Non-Concrete Grade Fly Ash" is Fly Ash removed from the Ash Transfer 
Points by the Contractor and intended for supply to TEC or third parties in an 
unprocessed form or in a form for use in applications other than as Concrete Grade Fly 
Ash . 

•Services " means the obligations and actions of the Contractor under this agreement. 

"Tarong Ash Pits" means Ash Pits 1/2 and 314 located south and adjacent to the 
precipitators. 

"Tarong Site" means Lot 1 on SP 115391 County Fitzroy Parish Tarong. 


"TNPS Owners" means the owner or owners of the Tarong North Power Station from 
• 
time to time. 

1.2 	 Rules for interpreting this document 

Headings are for convenience only. and do not affect interpretation. The following rules 
also apply in interpreting this document. except where the context makes it clear that a 
rule Is not intended to apply. 

(a) 	 A reference to: 
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0) 	 legislation (including subordinate legislation) is to that legislation as 
amended. re-enacted or replaced. and Includes any subordinate legislation 
issued under it: 

(ii) 	 a document or agreement, or a provision ofa document or agreement, is to 
that document. agreement or provision as amended, supplemented, 
replaced or novated; 

(iii) 	 a party to this document or to any other document or agreement includes a 
permitted substitute or a permitted assign of that party; 

(iv) 	 a person includes any type of entity or body of persons, whether or not it is 
incorporated or has a separate legal identity. and any executor, 
administrator or successor in law of the person; and 

(v) 	 anything (including a right. obligation or concept) includes each part of it. 

(b) 	 A slngular word includes the plural. and vice versa. 

(c) 	 A word which suggests one gender includes the other genders. 

(d) 	 If a word is defined. anbther part of speech has a corresponding meaning. 

(e) 	 If an example is given of anything (including a right. obligation or concept). such 
as by saying it includes something else, the example does not limit the scope of 
that thing. 

(I) 	 The word "agreement" includes an undertaking or other binding arrangement or 
understanding. whether or not in writing. 

(g) 	 The words "subsidiary". ~holding company" and "related body corporate" have 
the same meanings as in the Corporations Act 2001 (Cth). 

1.3 	 Business Days 

If the day on or by which a person must do something under this document is not a 
Business Day the person must do it on or by the next Business Day. 

1.4 	 Schedules 

The conditions In the schedules are part of this agreement. but to the extent that they are 
inconsistent with the express terms of clauses 1 to 29 of this agreement. clauses 1 to 29 wUI 
prevail. 

2. 	 TERM 

This agreement is taken to commence on 1 March 2003 and will remain in force for 5 years 
after that date. unless ended earlier under this agreement. Either Party may tenninate the 
Agreement by giving the other Party 12 months written notice at this time. 
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3. 	 SUPPLY OF FLY ASH AND REJECT ASH 

3.1 	 TEC agrees to sell and the Contractor agrees to buy any and all Concrete Grade Fly Ash 
the Contractor obtains from the Ash Transfer Points and proces~es in the Contractor Plant. 

3.2 	 All Reject Ash is and will remain the property ofTEC. The Contractor may seek approval 
from TEC to market and sell Reject Ash. 

3.3 	 TEe will be entitled to use or supply or sell to any other person any and all Reject Ash for 
any use or application. The Contractor will have no rights in respect ofsuch products or 
activity. 

3.4 	 TEC will be entitled to manufacture. distribute and sell Ash Products and to authorise any 
other person to manufacture. distribute and sell Ash Products. The Contractor will have 
no rights in respect of such products or activity. 

3.5 	 The Contractor shall deal with or dispose of any Reject Ash produced by the Contractor's 
Plant or taken by the Contractor from the Ash Transfer Points by: 

(a) 	 depositing it in the Tarong Ash Pits; 

(b) 	 delivering it into the Ash System; or 

(c) 	 transporting it to the Ash Dam in a dewatered state, if the Contractor's Plant is not 
available to achieve (a) or (b) above. 

4. 	 CONTRACTOR PLANT 

4.1 	 The Contractor will provide and maintain the Contractor Plant so as to ensure maximum 
availability and throughput of Fly Ash. 

4.2 	 If either party determines that additional processing. storage or similar plant is required 
then the parties wHi negotiate in good faith to determine how such works will occur and 
be funded. 

4.3 	 The Contractor agrees to use its best efforts to, and to cooperate with TEC to. maximise 
the volume of cenospheres recovered from Fly Ash. 

4.4 	 As soon as possible after the date of this agreement. and at reasonable intervals thereafter, 
the Contractor must determine (acting reasonably) whether or not Fly Ash sourced from 
the Tarong North Power Station is suitable for use in portland cement. If within 12 months 
after the Contractor determines (acting reasonably) that the Fly Ash sourced from Tarong 
North Power Station is suitable for use in cement, TEC must request the Contractor to: 

(a) 	 establish a plant to extract Concrete Grade Fly Ash from Tarong North Power 
Station. This plant shall be of capacity equal to or greater than the volume of Fly 
Ash removed from a fully operational unit at Tarong Power Station, Precipitator 
Zone 1. 

(b) 	 construct that plant in accordance with drawings and designs approved in writing 
byTEC;and 
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(c) connect that plant to the Ash Disposal System at a point approved in writing by 
mc' 

The Contractor must not contact the TNPS Owners concerning access to Power Station 
Ash from TNPS without the prior written consent ofTEC. : 

4.5 	 TEC will allow the Contractor access to the Licensed Area on the Tarong Site in 
accordance with, and the Contractor must comply with. schedule 3. TEC will organise 
access to a suitable Licensed Area at Tarong North Power Station if a plant is to be 
established by the Contractor. 

4.6 	 The Contractor must comply with any terms or conditions of entry to that part of the 
Tarong Site that is leased by the TNPS Owners. 

5. 	 PERFORMANCE OF SERVICES 

5.1 	 The Contractor must ensure that it and its representatives at all times while on the Tarong 
Site comply with: 

(a) 	 all applicable laws. including environmental. contaminated land and workplace 
health and safety laws and laws relating to the handling and use of Power Station 
Ash and its elements and Australian Standards; 

(b) 	 the site procedures ofmC and the TNPS Owners notified to the Contractor from 
time to time; and 

(c) 	 the reasonable directions ofTEC and the TNPS Owners' representatives in relation 
to site safety. TEC and the TNPS Owners are not obliged to give any such 
directions. 

5.2 	 The Contractor must register the Contractor's Plant as a workplace under applicable laws. 

5.3 	 The Contractor must perform the Services in a professional and efficient manner and must 
exercise due care, skill. diligence and judgement in their execution. 

5.4 	 The Contractor must make aU reasonable efforts to inform itself ofTEe's requirements 
and must consult regularly with TEC throughout the performance of the Services to 
ensure that all aspects of the Services are performed to TEe's satisfaction. 

5.5 	 If the Contractor considers that information. documents or other particulars made 
available to it by TEC are not sufficient to enable the Contractor to perform the Services in 
the manner and to the standard required, it must promptly advise TEC of the nature of the 
deficiency. mc will provide such further information, documents or other particulars as 
are reasonably necessary 1n the circumstances. 

5.6 	 The Contractor must keep TEC informed of all material matters relating to the Services 
and must promptly notify TEC of any malleI' that mayor will change the scope, cost or 
timing of the Services. 

5.7 	 The Contractor is bound by: 
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(a) 	 the terms and conditions of the document titled ·Special Conditions of Contract -
Sitework Conditions", which terms and conditions form schedulll; and 

(b) 	 any site conditions notified to the Contractor in writing by TEC in respect of the 
part of the Tarong Site leased by the TNPS Owners. ; 

If there is any inconsistency between the terms of the conditions referred to In paragraphs 
(a) [and (b)1 of this clause 5.7 and the remainder of this agreement, the remainder of this 
agreement will prevail unless otherwise directed by TEC. 

5.8 	 Where goods (other than Power Station Ash, Electricity or Water) and services are 
supplied by one party to the other those goods and services will be bought and sold at 
market rates agreed between the parties. 

6. 	 TITLE AND RISK 

6.1 	 Title to Concrete Grade Fly Ash bought by the Contractor will transfer from TEe to the 
Contractor when the processed Concrete Grade Fly Ash is transferred from the Contractor 
Plant: 

(a) 	 into a vehicle or storage vessel for movement off the Tarong Site; or 

(b) 	 to the Final Product Storage Facility. 

6.2 	 The Contractor will have the risk of all Power Station Ash taken by the Contractor from 
TEC's Ash Transfer Points while it is at the Contractor Plant or otherwise in the possession 
of the Contractor or its agents or contractors and the Contractor indemnifies and must 
keep indemnified TEC against any Claim relating to that Power Station Ash. 

7. 	 RUN OF STATION NON CONCRETE GRADE FLY ASH 

7.1 	 At the request of TEC. the Contractor will use its best endeavours to provide Run of 
Station Non Concrete Grade Fly Ash from the Contractor Plant to TEC or a third party 
nominated by TEC, including: 

(a) 	 processing and handling Run ofStation Non Concrete Grade Fly Ash through the 
Contractor Plant. to the full limit of the capacity of the Contractor Plant; 

(b) 	 grading Run of Station Non Concrete Grade Fly Ash into ash grades requested by 
TEC (to the extent possible); 

(c) 	 scheduling arrival. loading and departure of vehicles ofTEC and third parties; 

(d) 	 providing suitable transport if required and available at an agreed price; 

(e) 	 supplying Run of Station Non Concrete Grade Fly Ash at temperatures requested 
by TEC (to the extent possible); 

(f) 	 loading TEC and third party vehicles presented at the Contractor Plant; and 

(g) 	 otherwise cooperating with TEC and third parties and using its best efforts to 
minimise disruption to the operation of the Contractor Plant. 
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with the intention that the Contractor will coordinate. manage and provide all services 
directly or indirectly required to be provided to facilitate the removal of the Rt-!O of StaUon 
Non Concrete Grade Fly Ash from the Tarong Site. . 

8. 	 ASH QUALI1Y/QUANTI1Y & ROUTINES 

8.1 	 If: 

(a) 	 the quality or quantity of Fly Ash available from TEC's Ash Transfer Paints at the 
Tarong Power Station deteriorates significantly from the AS 3582.1 (1998) Quality 
Standards. or from the qualities and quantities available on average over the three 
years preceding the date of this agreement. for a period of more than one month, 
so as to commercially disadvantage the Contractor; or 

(b) 	 there are significant operational changes at Tarong Power Station or Tarong North 
Power Station which materially reduce the availability of Fly Ash from TEG's Ash 
Transfer Points, 

then the parties agree to negotiate in good faith to achieve an appropriate adjustment to 

the contract conditions under this agreement. ~.. 


8.2 	 The parties acknowledge that the chemical composition ofthe Fly Ash sourced from the 
Tarong Power Station is expected to be approximately as follows (but TEC does not 
warrant or guarantee that Fly Ash will conform to the following description and TEC will 
have no responsibility or liability for variations therefrom): [----- -,_.. i Expected Range of 

I. Individua1Characteristics 

i Silica 
Alumina 

Pertentage by 
Si02 

1 
57 86 -

Al203 i 8-38 

"Y~i~_ 

----.~-----' 

. ..._-
Iron oxide Fe203 0.09-3.85 

-~~.-.-

Titanium oxide TI02 0.54-2.50 
Manganese Mn304 0.01-0.1-8--
oxide 
Calcium oxide CaO 0.02-0.42 .._--
Magnesium MgO 0.03-0.64 
oxide 
Sodium oxide INa20 0.02-0.56 
Potassium 
oxide 

.._-
Phosphate 

8.3 	 If. prior to the Contractor establishing a plant to extract Fly Ash from the Tarong North 
Power Station, the quality of the six monthly average of Fly Ash available from the Tarong 
North Power Station Ash Transfer Points under normal power station commercial 
operating load conditions, after processing does not conform with AS 3582.1 (1998) 
Quality Standards. or if the quantity of Concrete Grade Fly Ash is not sufficient to support 
commercially viable operations. the parties agree to negotiate in good faith to achieve an 
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appropriate adjustment to the contract conditions under this agreement. If the Fly Ash 
from Tarong North Power Station is not suitable for use in portland cement. or the 
Contractor does not establish a pLant to extract Fly Ash from Tarong North Power Station 
site. the Contractor will not be entitled to any reduction in the a,mounts payable to TEC 
under this agreement. 	 ' 

8.4 	 TEC will where possible notify the Contractor of any scheduled significant changes to 
operating conditions at Tarong Power Station or Tarong North Power Station that TEC is 
aware of. that wil1 adversely affect ash availability or quality. including: 

(a) 	 changes in coal source; 

(b) 	 changes in combustion conditions controlled by TEC; 

(c) 	 changes in environmental limits (sulfur and nitrogen oxides and particulates) 
controlled by TEC; and 

(d) 	 using or triaUng flue gas dosing. 

8.5 	 Nothing in this agreement will prevent TEC from changing the fuel or load profile for. or 
operations of. the Tarong Power Station. or make TEC liable to the Contractor for any 
changes to the fuel or load profile for. or operations of. the Tarong North Power Station. 

8.6 	 TEC reserves the right for it and the TNPS Owners to empty and clean out the Hoppers 
and the Ash Transfer Points at normal ashing times. Fly Ash will not be held in the 
Hoppers or the TEC Ash Transfer Points past normal ashing times. It is the responsibility 
of the Contractor to make all arrangements necessary to remove Concrete Grade Ash prior 
to such times. TEC will not be in breach of its obligations under this agreement if Fly Ash 
is not available because of normal cleaning of the Hoppers or the Ash Transfer Points at 
normal ashing times. 

8.7 	 The Contractor must remove Fly Ash from each of the Ash Transfer Points prior to it 
reaching its maximum design storage Hmit for Fly Ash. The Contractor. when extracting 
ash from the Ash Transfer POints. must ensure all Fly Ash is completely extracted from the 
ash storage hopper every 24 hours. 

9. 	 ELECTRICITY & WATER 

9.1 	 TEC will supply electricity to the Contractor in accordance with the terms in schedule 2. 

9.2 	 TEC will supply Reclaim and Potable water at existing outlets at nU cost to the Contractor. 

10. 	 INDEMNITY 

10.1 	 The Contractor shall be responsible for and shall indemnify the Principal against liability 
for all loss, damage or injury to persons or property caused by the Contractor. or its 
employees or agents. and the amount of all claims. damages, costs and expenses which 
may be paid. suffered or incurred by the Principal in respect of any such loss. damage or 
injury shall be made good at the Contractor's expense and may be deducted from any 
moneys due or becoming due to the Contractor or may be recovered from the Contractor 
by the Principal. 
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Notvvithstanding any other provision of this Agreement: 

(a) 	 The Contractor will not be liable to the Principal for any consequential loss or 
damage including but not limited to loss of use, loss of profits or revenue, loss of 
capital or like items of loss including where such loss or;damage is a direct or an 
indirect consequence of any breach of contract, act or omission of the Contractor 
and howsoever such loss or damage arises, whether in contract. tort or otherwise: 
and 

(b) 	 in respect to loss, damage and injury for which the Contractor is liable, the 
Contractor's liability to the Principal arIsing out of the performance, non
performance or purported performance of the Services. whether under the law of 
contract. tort (including negligence), statute or otherwise shall be limited: 

(i) 	 in the case of personal injury or death - to $10 million in respect of anyone claim 
or series of claims from one original cause; and 

(ii) 	 in any other case - to $1 million in the aggregate except where the loss or damage 
is an insured event under the Contractors Public Liability Insurance Policy in 
which case a limit of $10 million in the aggregate shall apply. 

10.2 	 TEC may deduct from any money otherwise due or becoming due to the Contractor under 
this agreement any money payable to TEC under this clause 10. 

10.3 	 The Contractor must at its own cost remedy any pollution, contamination or 
environmental harm or other harm caused to the Tarong Site or any adjacent site by the 
Contractor or its representatives or invitees and to the extent permitted by law, Indemnify 
and keep indemnified TEC and the TNPS Owners against any loss or damage caused by. 
or liability for, such pollution, contamination or environmental harm or other harm and 
against the reasonable costs incurred by TEC and the TNPS Owners in investigating any 
such pollution. contamination or environmental harm or other harm. To the extent 
permitted by law, TEC will indemnify the Contractor against any loss or damage caused 
by, or liability for, pollution, contamination or environmental or other harm caused to the 
site of the Contractor Plant by TEC or its employees, contractors or agents. 

lOA 	 The Contractor must provide a safe environment for anyone entering the vicinity of the 
Contractor Plant, including exercising all measures necessary to: 

(a) 	 contain safely any ash taken from the Ash Transfer Points; 

(b) 	 prevent the exposure of any person on or in the vicinity of the Tarong Site to ash 
from the Contractor Plant or from any vehicle under the control of the Contractor 
or its employees. subcontractors. agents or customers: and 

(c) 	 comply with best work place health and safety practice in the handling.of ash 
taken from the Ash Transfer Points. including but not limited to providing its 
employees and contractors and invitees with suitable protective clothing and 
eqUipment. 

10.5 	 To the extent permitted by law. the Contractor must indemnify TEC and the TNPS 
Owners against any liability whatsoever to any person arising out of the handling or use 
of ash by the Contractor or Its representatives or the operation of the Contractor Plant or 
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the transport of ash on or from the Tarong Site by the Contractor or its employees. 
subcontractors or agents. including but not limited to liability under any laws relating to 
workplace health and safety. 	 .. .. . 

11. 	 AUDIT 

ILl 	 The Contractor will cooperate and permit TEC's representatives and the representatives of 
any external auditor or legal or government authority to enter the Contractor's premises 
from time to time: 

(a) 	 to inspect any plant. equipment. records. procedures in connection with for the 
purposes of auditing the compliance of the Contractor. its operation and personnel 
with TEe's site procedures (including but not limited to environmental, 
contaminated land and safety procedures) and the law; or 

(b) 	 in connection with any audit of the compliance by TEC or the Contractor with 

those things by any external auditor or legal or government authority. 


11.2 	 The Contractor will carry out at the Contractor's cost all work necessary to remedy any 
problems identified by an inspection or audit carried out by any external auditor or legal 
or government authority, or by any independent auditor retained by TEC. 

11.3 	 TEC is not obliged to conduct any such inspection or audit. 

12. 	 PAYMENT FOR ASH AND ELECTRICITY 
r 

12.1 	 In this clause 12: 

"Base Amount" means $600,000.00. Escalated at CPI. 

"CPI" means the index published by the Australian Bureau of Statistics in A.BS 
Catalogue No, 6401.0" Table 1 Consumer Price Index: All Groups Index Numbers" -
Brisbane (or in the absence of that index any reasonably comparable index which the 
Parties agree or, if the Parties fall to agree, the expert appOinted by the parties determines 
should replace it). 

"ePI _.:' means the CPI for the Quarter ending 31 March 2003. 

"CPI n ft means the relevant CPI for the calendar quarter last published before the time that 
a calculation is made under this agreement. 

"Escalated at CPI" in relation to an amount means that amount adjusted by reference to a 
factor the numerator of which is CPI n and the denominator is CPI Haso' 

nQuarter~ means: 

(a) 	 the period commencing on the date of commencement of this agreement and 

ending on 31 May 2003; 


(b) 	 each quarter after 31 May 2003 ending on 31 August. 30 November, 28 February 

and 31 May during the term of this agreement; and 
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(c) 	 the period from the end of the quarter referred to in paragraph (a) or (b) that is the 
last to end before the date of termination of this agreement. to the'date of 
termination of this agreement. 

12.2 	 Subject to the adjustments provided in this clause 12, the Contractor must pay TEC: 

(a) 	 for the right to take Fly Ash granted to the Contractor under this agreement 
(whether or not the Contractor takes any Fly Ash). the Base Amount in respect of 
each Quarter, within 14 days after the end of that Quarter: and 

(b) 	 for electricity. the amounts calculated in accordance with schedule 2. 

12.3 	 The consideration otherwise payable by the Contractor to TEC under clau.<;e 12.2 in the 
fourth Quarter of each year of this agreement will be adjusted having regard to the total 
dry quantity of Power Station Ash removed from the Tarong Site by the Contractor in that 
year, and with the intention that the total amount payable to TEC under clause 12.2 in that 
year does not exceed the payment per annum (as adjusted under clause 12.4) set out in the 
following table as corresponding to that amount of Power Station Ash: 

\cOlumn 1 .~.. 	 ·~l~~~ 
Total volume of Fly Ash Payment per annum I 
removed per annum 

Less than 50,000 tonnes _ I$2,6 /,1nlion_~_._ 
50,000 to less than 150'OO~$2'5 Million 
tonnes 

150.000 to less than 350,000 $2.4 Million 

tonnes 


350,000 to less than .450,000 tI. 2.2 Millio~n--~--l 
tonnes 

,-,-,=---..---~--.~---.-... -----.
I 

I450,000 tonnes or ll)ore~2.l MDlion.___ 

12.4 	 On each anniversary of the date of commencement of this agreement the Base Amount 
and each of the amounts in column 2 of the table In clause 12.3 will be Escalated at CPI. If 
the change in CPI in any period is greater than the change in the average bona fide price at 
which the Contractor sells Concrete Grade Fly Ash in the corresponding period, the 
parties agree to negotiate an appropriate adjustment to the amounts in column 2 of the 
table in clause 12.3. 

12.5 	 The Contractor must provide TEe a written report on the total annual accumulated tonnes 
of Power Station Ash removed from the Tarong Site each Quarter, within 7 days after the 
end ofthat Quarter. Measurement of the quantity ofPower Station Ash removed from site 
will be undertaken by using the Contractor's site based certified weighbridge, and 
reported using a method approved by TEC. The Contractor must make its measuring and 
reporting system and relevant records available for auditing by TEC or TEC's appointed 
third parties at reasonable intervals not exceeding once every Quarter. 
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13. PAYMENT FOR OTHER SERVICES 

13.1 TEC will pay a processing and handling fee to the Contractor whe~e at the request ofTEC 
the Contractor provides Run of Station Non Concrete Grade Fly Ash from the Contractor's 
Plant to TEC or a third party under clause 7, as agreed by the parties. 

13.2 The processing and handling fee will be rea'>Onable and can be audited by an independent 
third party. 

14. SECURITY 

14.1 On or before execution of this agreement, the Contractor must provide to TEC: 

(a) a cash security deposit: 

(b) a banker's undertaking; 

(c) insurance bond or insurance guarantee policy; or 

(d) other security, 

in the amount of $550,000 of a kind and on terms approved by TEC (such approval not be 
unreasonably withheld) to secure any and all amounts payable to TEC under this 
agreement (the "Security Deposit"). Ifany amount payable to TEC under this agreement is 
not paid when due. TEC will be entitled to draw on the Security Deposit for that amount. 
The Contractor must immediately renew or replace any part of the Security Deposit that is 
drawn on by TEC under this agreement. 

14.2 Where the Security Deposit is in the form of cash. TEC will be entitled to invest the 
amount and will be entitled to any interest earned thereon. 

14.3 IfTEC by notice in writing requests the Contractor to do so, the Contractor must lodge 
with TEC within 14 days after that request an unconditional guarantee by ultimate 
holding company (as that term is defined in the Corporations Act 2001 (Cth) of the 
Contractor's obligations under this agreement. in terms acceptable to TEC. duly executed 
by that ultimate holding company. 

14.4 TEC may terminate this agreement by giving written notice to the Contractor if the . 
Contractor fails to provide. maintain or renew the Security Deposit under clause 14.1 or to 
procure and maintain the guarantee under clause 14.3. 

14.5 TEC will release the Security Deposit. less any deductions which TEC has properly made 
or is entitled to make under this agreement. within 28 days after the end of this 
agreement. 

15. POSSIBLE CONTINUANCE OF CONTRACT 

15.1 The Agreement may be extended in increments of3 years upon agreement of both parties. 

Agreement to extend must be reached no later than 12 months prior to the date on which 
the Contract or an extension would otherwise expire. In the event mutual agreement is not 
reached by this date the extension will not proceed. 
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16. 	 FORCE MAJEURE 

16.1 	 Notice and suspension of obligations 

If a party to this document is affected, or likely to be affected. by a Force Majeure Event: 
1 ' 

(a) 	 that party must immediately give the other party prompt notice of that fact 

including: 


0) 	 reasonable particulars of the Force Majeure Event; 

(ii) 	 an estimate of its likely duration: 

(iii) 	 the obligations affected by it and the extent of its effect on those 
obligations; and 

(iv) 	 the steps taken to rectify it; and 

(b) 	 the obligations under this document of the party giving the notice are suspended 

to the extent to which they are affected by the relevant Force Majeure Event as 

long as the Force Majeure Event continues. 


16.2 	 Effort to overcome 

A party claiming a Force Majeure Event must use its best endeavours to remove, 

overcome or minimise the effects of that Force Majeure Event as quickly as possible. 

However. this does not require a party to settle any industrial dispute in any way it does 

not want to. 


16.3 	 Termination 

If a Force Majeure Event continues for more than 90 days. either party may terminate this 

document by giving written notice to the other party. 


16.4 	 For the purposes of this agreement, a Force Majeure Event means an event that: 

(a) 	 is beyond the reasonable control of any party; 

{b} 	 causes or results in preventing or delaying a party from performing any of its 

obligations under this agreement; and 


(c) 	 could not or the effects of that event could not have been prevented. overcome or 
remedied by the exercise by the party prevented or delayed of a standard of care 
and diligence consistent with that of a reasonable person under the circumstances. 
which standard includes but is not limited to) the expenditure of reasonable sums 
of money and the application of technology known to reasonable persons, 

and includes (but is not limited to): 

(d) 	 fire. lightning, exploSion, flood, earthquake. stonn, cyclone. action of the elements. 
act of God, natural disaster, radioactive contamination, toxic or dangerous 
chemical contamination or force of nature: 
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(e) riots. civll commotion. malicious damage. sabotage. act of a public enemy. war 
(declared or undeclared) or revolution; , 

(0 action or inaction by a court. Government or Government Agency (including 
denial. refusal or failure to grant any permit. authorisation. licence. approval or 
acknowledgment despite timely best endeavours to obtain the grant); 

(g) a change in any law or government policy (including such laws and poliCies 
relating to the environment, regulated wastes and crystalline silica); and 

(h) strikes. lockouts, industrial or labour disputes or difficulties, work bans, blockages 
or picketing: 

(I) any of: 

(i) breakdown or failure of any facilities. machinery or equipment or 

(ii) unavailability of essential equipment. goods. supplies or services 
(including without limitation. water or electricity. rail or road services. or 
shipping services). caused by anyone or more of the events set out in 
clause IS.4 (d) to (h). 

IS.s This clause 16 will not relieve a party of an obligation to pay money under this agreement. 

17. ENDING THE AGREEMENT EARLY 

17.1 A party can end this agreement early by giving written notice to the other if the other: 

(a) has breached any material provision of this agreement and has not cured the 
breach within 30 days after receiving written notice of the breach; or 

(b) is subject to an Insolvency Event. 

At any time after 1 September 2004. the Contractor may give written notice to TEC 
terminating the Agreement, and this Agreement will terminate on the date that is 12 
months after the notice given. 

18. WARRANTIES 

IS.1 Each party represents and warrants that: 

(a) (status) it is a company limited by shares under the Corporations Act 2001; 

(b) (power) it has full legal capacity and power: 

(i) to own its property and to carry on its business: and 

(il) to enter into this document and to carry out the transactions that it 
contemplates; 
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(c) 	 (corporate authority) it has taken all corporate action that is neces~ary or desirable 
to authorise its entry into this document and its carrying out the transactions that it 
contemplates; 

(d) 	 (Authorisations) it holds each Authorisation that is nec~ssary or desirable to: 

(i) 	 execute this document and to carry out the transactions that it 
contemplates; 

(ii) 	 ensure that this document is legal. valid. binding and admissible in 
evidence: or 

and it is complying with any conditions to which any of these Authorisations is 
subject; 

(e) 	 (documents effective) this document constitutes its legal. valid and binding 
obligations. enforceable against it in accordance with its terms (except to the extent 
limited by equitable principles and laws affecting creditors' rights generally); 

({) 	 (no contravention) neither its execution of this document nor the carrying out by it 
of the transactions that it contemplates, does or will: 

(i) 	 contravene any law to which it or any of its property Is subject or any order 
of any Government Agency that is binding on it or any of its property; 

(ii) 	 contravene any Authorisation; 

(iii) 	 contravene any undertaking or instrument binding on it or any of its 
property; or 

(iv) 	 contravene its constitution; 

(g) 	 (no litigation) no litigation, arbitration. mediation. conciliation or administrative 
proceedings are taking place. pending. or to the knowledge of any of its officers 
after due inquiry. threatened which. if adversely decided. could have a material 
adverse effect on the performance of this agreement; 

(h) 	 (no insolvency) it is not affected by an Insolvency Event: 

(1) 	 (no trust) it is not entering into this document as trustee of any trust or settlement. 

18.2 	 Each party acknowledges that the other party has executed this document and agreed to 
take part in the transactions that it contemplates in reliance on the representations and 
warranties that are made in this clause 18. 

18.3 	 TEC warrants that it has authorisation to supply and sell to the Contractor any and aU 
Concrete Grade Fly Ash the Contractor obtains from the Ash Transfer POints whether 
sourced from the Tarong Power Station or Tarong North Power Station. 

-----_...__._
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19. 	 GENERAL 
.J 

19.1 	 Each party must pay its own expenses incurred in negotiating, executing and registering 
this document, except that the Contractor will pay any stamp duty on or in connection 
with this agreement or any transaction contemplated in this agreement. 

19.2 	 Each party must do anything (including execute any document). and must ensure that its 
employees and agents do anything (including execute any document), that any other 
party may reasonably require to give full effect to this document. 

19.3 	 This document can only be amended, supplemented, replaced or novated by another 
document signed by the parties. Neither party may assign or transfer any interest under 
this agreement without the prior written consent of the other, such consent not to be 
unreasonably withheld or delayed. 

19.4 	 Each indemnity in this document survives the expiry or termination of this document. A 
party may recover a payment under an indemnity in this document before it makes the 
payment. 

19.5 	 Where this document contemplates that a party may agree or consent to something 
(however it is described), the party may: 

(a) 	 agree or consent, or not agree or consent. in its absolute discretion; and 

(b) 	 agree or consent subject to conditions. 

unless this document expressly contemplates otherwise. 

19.6 	 This document contains the entire agreement between the parties about its subject matter. 
Any previous understanding, agreement, representation or warranty relating to that 
subject matter is replaced by this document and has no further effect. To the extent 
permitted by law, any term or condition that might otherwise be implied by law is 
excluded. 

19.7 	 Any right that a person may have under this document is in addition to, and does not 
replace or limit, any other right that the person may have. 

19.8 	 Any provision of this document which is unenforceable or partly unenforceable is, where 
possible, to be severed to the extent necessary to make this document enforceable, unless 
this would materially change the intended effect of this document. 

20. 	 GST 

20.1 	 Words in this clause have the same meaning as in the A New Tax System (Goods and 
Services Tax) Act 1999 (Cth), unless the context makes it clear that a different meaning is 
intended. . 

20.2 	 If a party is a member of a CST group, references to CST which the party must pay and to 
input tax credits to which the party is entitled include CST which the representative 
member of the CST group must pay and input tax credits to which the representative 
member is entitled. 

---------------------_ 
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20.3 	 All amounts payab1e under or in connection with this agreement are excl~sive of CST. 

2004 	 A recipient of a taxable supply under or in connection with this agreement must pay to 
the supplier. in addition to the CST exclusive consideration for the taxable supply, an 
amount equal to any CST paid or payable by the supplier in respect of the taxable supply. 
The recipient must make that payment to the supplier as and when the CST exclusive 
consideration or part of it is provided. except that the recipient need not pay unless the 
recipient has received a tax invoice (or an adjustment note) for that taxable supply. 

20.5 	 Where a supplier incurs a cost or expense for which it may be reimbursed by. indemnified 
against, claim against or set-off against another party under or in connection with this 
agreement. the amount to be paid or credited is the cost or expense (reduced by the input 
tax credit that the supplier is entitled to claim in respect of that cost or expense) plus the 
amount in respect of CST payab1e by the recipient as calculated under this clause. 

20.6 	 If a payment under an indemnity gives rise to a liability to pay CST. the payer must pay 
and indemnify the payee against the amount of that CST. 

20.7 	 A party may recover payment under an indemnity before it makes the payment in respect 
of which the indemnity is given. 

21. 	 CONFIDENTIALITY 

21.1 	 In this clause 21. "Confidential Information" of a party means: 

(a) 	 the terms of this agreement; and 

(b) 	 any information relating to the business or affairs of that party. 

21.2 	 Subject to clause 21.3. each party will keep confidential and not disclose to any person any 
Confidential Information of the other party. 

21.3 	 Clause 21.2 does not apply to: 

(a) 	 information that is in or comes into the public domain other than because of a 
breach of clause 21.2: 

(b) 	 information that a party is required to disclose by law or by order of a court of 
competent jurisdiction; 

(c) 	 disclosure to any officers, employees. advisers, auditors. financiers or insurers of a 
party: or 

(d) 	 disclosure necessary for the performance or enforcement of this agreement. 
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22. 	 INTELLECTUAL PROPERTY 

22.1 	 The title to all Principal's Intellectual Property vests, on its creation. in TEC. TEC grants to 
the Contractor a non-exclusive licence to use such intellectual prpperty to the extent 
necessary to perform the Contractor's obligations under this agreement. but not 
otherwise,The title to the Contractor's Intellectual Property vests in the Contractor. 

22.2 	 The Contractor must do all things necessary. including executing documents. to vest title 
(if for any reason it is not already vested in TEC) in all Principal's Intellectual Property in 
TEC. 

22.3 	 The Contractor grants to TEC a perpetual. non-exclusive licence to use any intellectual 
property of the Contractor developed under or In connection with this agreement that 
relates to any ofTEC's Plant or its operation. 

22.4 	 To the extent that the items contain material the subject of pre-existing intellectual 
property rights of the Contractor or third parties. this Contract does not affect those rights 
but the Contractor hereby grants and shall ensure that relevant third parties grant to TEC. 
a non· exclusive. non-transferable, irrevocable paid up license to use, reproduce and adapt 
the items. 

22.5 	 This clause survives termination or completion of this agreement 

23. 	 INDEPENDENT CONTRACTOR 

23.1 	 The parties acknowledge that the Contractor is an independent contractor and in 
performing this agreement is not for any purpose a partner, employee or agent ofTEC. 
The Contractor is not be entitled to bind TEC or pledge the credit ofTEC nor is the 
Contractor be entitled to cotlect or to pay money on behalf of TEC unless expressly 
authorised by TEC to do so. 

23.2 	 The Contractor is responsible for all aspects of employment conditions relating to the 
workforce performing this agreement and must indemnify TEe against any Claim by any 
other party including. but not Umited to, such items as workers compensation. 
superannuation, income tax and any other government imposts, charges and levies. 

24. 	 RESOLUTION OF DISPUTES 

24.1 	 Where any dispute arises under this agreement between the parties in relation to any 
matter the difference shall be notified in writing to the other party. Within 7 days of the 
date of the notification, which shall contain details of the difference, the parties shall 
negotiate in good faith to resolve the difference to their mutual satisfaction. Any 
resolution of the dispute shall be recorded in writing and signed by the parties and shall 
be final and binding. 

24.2 	 Neither party shall institute any action or proceeding against the other party in any Court 
with respect to any dispute unless the parties have first complied with the dispute 
resolution provisions of this clause 24 and have failed to resolve the dispute within 30 
days of the date of receipt of notification of the dispute. 
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25. 	 INSURANCES 

25.1 	 The Contractor shall. prior to the commencement of the Services, arrange and maintain 
current at the Contractor's sole cost and expense the following insurances in connection 
with the Services and this agreement with insurers approved by TEG: 

(a) 	 public liability insurance against liability for any damage or loss to any property 
and for injury (including death) to any person which may arise in any way 
connected with this agreement. the operation of the Contractor's Plant or the 
performance of the Services hereunder. The insurance shall be effected for a sum 
not less than $10 million in respect of anyone occurrence and shall include a 
principals endorsement which extends to TEC the benefit of the policy to the 
extent of any undertakings assumed, or Indemnities given. by the Contractor 
pursuant to this agreement; 

(b) 	 automobile bodily injury and property damage liability Insurance covering all 
motor vehicles owned, leased or hired by the Contractor for the perforniance of the 
Services or otherwise used on the Tarong Site for an amount not less than 
$5.000.000; 

(c) 	 workers compensation insurance Including common law liability for an unlimited 
amount and in compliance with all the laws and/or regulations of any Australian 
State and/or Territory with respect to legislation governing benefits for 
compensable disabilities payable to persons engaged In the performance of the 
Services; and 

(d) 	 general fire and aU risks insurance for all the Processing Plant for its full 
replacement value. 

25.2 	 The Contractor must whenever required by TEC. provide evidence satisfactory to TEC 
that the insurances required by this clause have been arranged, are current and that all 
premiums have been paid. 

25.3 	 The arrangement and maintenance of insurances as required by this clause will not in any 
way limit the liabilities and obligations of the Contractor under other provisions of this 
agreement. 

25.4 	 The Contractor is liable for and must indemnify and keep indemnified TEG in respect of 
any deductible and excess applicable to any claim made under any insurance policy 
required by this clause 25. 

25.5 	 The Contractor must notlfy TEC immediately when an event occurs which gives rise or 
might give rise to a claim under an insurance policy required by this agreement, or which 
could prejudice such a policy of insurance, or if any such policy of insurance is cancelled. 

25.6 	 The Contractor may not do or permtt any act. matter or thing to be done which may 

invalidate any insurance. make any insurance void or voidable or increase the rate of 

premium of any insurance of TEC. the Contractor or any other person. 


25.7 	 The Contractor must pay TEC the amount (if any) by which the premiums payable by 
TEG for insurance of any part of the Tarong Site are increased because of the particular 
use to which the Licensed Area is put by the Contractor. 
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26. 	 NO WARRANTY 

26.1 	 The Contractor agrees that no promise, representation. undertaking or warranty has been 
given to it by or on behalf ofTEe In respect of: 

(a) 	 the fitness or suitability of the Licensed Area for any purpose, including the 

Permitted Purpose; 


(b) 	 the zoning or town planning status of the Licensed Area, including whether the 

Permitted Purpose is a lawful use: 


(c) 	 the fitness or suitability of Power Station Ash for any purpose, including the 

Permitted Purpose; 


and no promise, representation. undertaking or warranty is to be implied. 

26.2 	 The Contractor further warrants that it has not been Induced to enter into the agreement 
by any express or implied statement, warranty or representation (other than as set out in 
the agreement) whether oral. written or otherwise: 

(a) 	 made by or on behalf of TEC in respect of the TEC Site or the Licensed Area or 
anything relating to, or which could have an effect on. the TEC Site or the Licensed 
Area including any fixtures, facilities or amenities on the Licensed Area or the 
Tarong Site; or 

" 
(b) 	 made by or on behalf afTEC in respect of the Power Station Ash. its availability or 

use. 

26.3 	 The Contractor represents and warrants that it has relied only on its own enquiries in 
connection with the execution and delivery of this agreement. 

27. 	 LEGAL COMPLIANCE 

27.1 	 If after the commencement of this agreement, either party becomes aware or receives any 
notification or other communication advising that part or all of any provision of this 
Agreement is illegal or unenforceable: 

(a) 	 the party will immediately notlfy the other party of the provision which is alleged 
to be illegal or unenforceable: and 

(b) 	 the parties will hold negotiations in good faith for the purpose ofagreeing 

amendments to this Agreement which will: 


(i) 	 account for any overall economic effects that either party may incur as a 
result of the notification; and 

(Ii) 	 be acceptable to both parties; and 

(iii) 	 avoId any contravention of the law or unenforceabUity. 
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27.2 If the parities cannot reach agreement. the contractor may terminate this Agreement by 
notice in writing to the Principal. I 

27.3 Termination of this Agreement pursuant to the provisions of this clause 27 will not affect 
any rights or obligations that may have accrued prior to termination, including any in 
respect of any prior breach. 

28. VARIATION TO TIlE SERVICES 

28.1 TEC may at any time but not unreasonably, by written notice require the Contractor to 
vary the nature, scope or timing of the Services and the Contractor shall comply with such 
request without prejudice to this agreement. Where any such variation is required the 
parties shall negotiate in good faith the adjustment (if any) to the time for completion and 
to the remuneration payable to reflect any increase or decrease in costs incurred by either 
party as a consequence of the variation. The adjustment to the remuneration, whether 
negative or positive, shall include a reasonable allowance for profit. The Contractor shall 
not commence work on the variation without TEC's consent and written agreement 
between the parties to the varied remuneration and the time for completion. 

29. DEFECTIVE SERVICES 

29.1 In the event that any part of the Services performed by the Contractor does not. in the 
reasonable opinion of TEC, meet the requirements of this agreement. then the Contractor 
shall, if requested by TEC. re-perform at its own cost and without delay any part of 
Services that is deficient If the Contractor fails to re-perform the deficient Services 
without delay TEC shall have the right to have the deficiency rectified by others. Any 
additional costs incurred by TEC arising from having the deficiency rectified by others 
shall be a debt due from the Contractor to TEC. This clause 29 does not limit the remedies 
that TEC has under this agreement. 
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SCHEDULE 1 SPECIAL CONDITIONS OF CONTRACT SITEWORK CONDITIONS 
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SCHEDULE 2 ELECTRICITY SUPPLY TERMS 


1. DEFINITIONS 

"Electricity Supply" means the provision of retail electricity services and the sale of 
electricity to the Contractor by TEC under this agreement including: 

(a) 	 the connection of the premises to allow the supply of electricity to the Points of 
Supply; and 

(b) 	 the supply of electricity to the Points of Supply. 

"Meter" means a device complying with the Grid Code which measures and records the 
consumption of electrical energy. 

"Metering Services" means the installation. to TEe's satisfaction. testing and maintenance 
of metering equipment which TEC considers necessary for the purposes of recording 
electricity sold to the Contractor. 

"Points ofSupply" means the metered points at which electricity from TEC is made 
available to the Contractor. 

"Retail Electricity Prices" means the prices agreed between he Contractor and TEC for the 
sale of electricity under this Agreement and outlined in this Schedule. 

2. 	 SCHEDULE OF RATES 

2.1 	 These charges will apply to energy metered at the six Points of Supply, five Points of 
Supply supplying the Contractor equipment located adjacent to TEC precipitators for the 
removal and transfer of ash and one Points of Supply supplying the Contractor's 
"clasSification and loading station", 

2.2 	 Demand Charge -levied on the monthly maximum coincident demand based on summed 
meter readings of the points of supply: 

$6.00 per kW per month. 

2.3 	 Peak Energy Charge- Levied on all consumption between 7am and 9pm Monday to 
Friday: 

5. 70 cents per kW.h. 

2.4 	 Off-peak Energy Charge - Levied on all consumption at other Urnes: 

2.20 cents per kW.h. 

---------.~.•. -~--
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3. 	 METERING 

3.1 	 Subject to clause 2.3. the quantity of electricity sold to the Contractor under this 
Agreement is to be determined by TEC from readings of the MeFer at the Point of Supply. 

3.2 	 TEC will. at TEe's cost. take reasonable steps to arrange Metering Services. 

3.3 	 Where: 

(a) 	 safe access to the Meter is denied for any reason; or 

(b) 	 the metering equipment makes incorrect readings for any reasons, 

the quantity of electricity sold will be reasonably estimated by TEC based on available 
Information and (if relevant) prior billing history. 

3.4 	 TEC will provide the Contractor with metering data in an agreed electronic format for the 
statistical analysis of electricity usage and assist In this analysis when requested to 
promote the most efficient use of electricity by the Contractor. 

4. 	 INTERRUPTABLE SUPPLY 

4.1 	 Not withstanding unplanned Electricity Supply outages that TEC will endeavour to 
rectify as soon as practicable. planned interruptions to the Contractor's Electricity Supply 
when market conditions benefit TEC have been taken into account in the determination of 
the retail electricity prices. 

4.2 	 The Contractor will allow TEC to interrupt Electricity Supply to all PoInts of Supply 
except the "classification and loading station" within the parameters outlined in clause 
3.3. 

4.3 	 The interruptions shall be for no more than twenty periods per annum, each period shall 
be of no more than four hours duration and shall occur on no more than two days in any 
seven days. 

4.4 	 Where operational constraints allow. the Contractor may. on a request from TEC. agree to 
extend the length of any interruption and!or agree to increase the concentration of 
interruptions in any seven days. 

4.5 	 TEC and the Contractor will develop an operational procedure to manage this 
interruptable Electricity Supply process which shall be reViewed at least six monthly with 
the first review to take place within two months after the commencement of this 
agreement. 

4.6 	 The Contractor will work with TEC to provide a power supply from TEC's Fire Pump 
Board for the "Classification and Loading Station". The Contractor acknowledges that 
during this changeover period there may be unavoidable interruptions to electricity 
supply to the Contractor. 
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SCHEDULE 3 TERMS AND CONDITIONS OF ACCESS TO LICENSED AREA 

1. 	 GRANT OF LICENCE 

(a) 	 TEC grants to the Contractor a non-exclusive licence of the Licensed Area for the 
the term of this agreement (Licence Term), 

(b) 	 TEC also grants the Contractor: 

i. 	 rights to cross the Tarong Site via established roads for the sale 
purpose of enabling the Contractor to gain access to the Licensed 
Area. 

ii. 	 Access to all areas utilised by the Contractor for Ash collection, 
processing and other tasks performed under this Agreement. 

(c) 	 No fee is payable for the grant of this licence or right. 

(d) 	 TEC reserves all rights it has to use and to grant other rights in respect of the 
Licensed Area and Tarong Site, unless the other rIghts are inconsistent with the 
Contractor's rights under the Agreement. 

2. 	 TEC RIGHTS AND OBLIGATIONS 

(a) 	 TEC is not obliged to provide any services in connection with the Licensed Area 
except as expressly provided in this agreement. 

(b) 	 TEC is not liable for any damage, loss or injury suffered or incurred by the 
Contractor or any other person in connection with the provision by TEC or the 
failure of TEC to provide any services on, or in connection with, the Licensed Area, 
other than the services that TEC is expressly required to provide under this 
agreement. 

(c) 	 TEC may enter the Licensed Area: 

(i) 	 for the purpose of carrying out any action which is reasonably necessary to: 

(A) 	 protect or avoid a threat to the health and safety of any person or 
the safety of any property; 

(B) 	 to prevent, minimise or remedy any Environmental Harm to the 
TEC Site; 

(ii) 	 if there Is an emergency; or 

(iii) 	 at any other reasonable times on reasonable notice to determine whether 
the Contractor is complying with its obligations under these Licence 
Conditions, 
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and in doing so TEC must take reasonable steps to minimise any interference with 
the Contractor's performance of the Permitted Purpose. . 

(d) 	 TEC may grant easements or other rights in favour of third parties over the 
Licensed Area provided that such easements or rights do not substantially or 
materially interfere with or adversely affect the Permitted Purpose. The Contractor 
must do anything TEC reasonably requires in connection with granting such 
easements or rights. 

(e) 	 TEC may do anything which the Contractor should have done under these Licence 
Conditions but which it has not done or which TEC reasonably considers it has 
delayed doing or not done properly IfTEC reasonably considers that TEC's interest 
in the Tarong Site Is or could be adversely affected by not taking action. but only 
after: 

(I) 	 TEC has given to the Contractor written notice of the thing not done. 
delayed or done improperly. as the case may be; and 

(ii) 	 The Contractor has failed to remedy the situation within 30 days after 
receiving such notice. 

The Contractor must indemnify TEC for its reasonable costs of taking such action. 

3. 	 CONTRACTOR OBLIGATIONS 

3.1 	 Permitted Purpose 

The Contractor is permitted to use the Licensed Area for the Permitted Purpose and for no 
other purpose. 

TEC acknowledges that the Contractor at all times owns the Plant together with all other 
flxtures which are constructed or brought onto the Licensed Area by the Contractor. 

3.2 	 Good Operating Practice 

The Contractor must operate and maintain the Processing Plant in accordance with Good 
Operating Practice. 

3.3 	 General Obligations 

The Contractor must: 

(a) 	 promptly obtain and maintain and comply with all Authorisations required under 
any law, from any Government Agency or from any person in order that the 
Contractor may lawfully use the Licensed Area for the Permitted Purpose. The 
Contractor must provide copies of the Authorisations applied for. obtained or 
renewed or amended to TEC promptly after receipt: 

(b) 	 on or after the date on which the Licence Term commences, comply on time with 
all Laws and the requirements and notices of any Government Agency in 
connection with the agreement and the Contractor's use of the Licensed Area. even 
if the Laws or requirements are directed to TEC (including notices addressed to 
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TEe). 	TEC must promptly notify the Contractor of any such requirement directed 
to or advised to TEe by notice (or other Government Agency direction) addressed 
to TEC in connection with the agreement or the Contractor's use of the Licensed 
Area, and which the Contractor is obUged to comply wit,h under this clause 4,3. 

(c) 	 keep the Licensed Area in a clean and tidy condition and regularly remove all 
rubbish and waste material: 

(d) 	 allow TEC or TEC's Agents on reasonable notice to enter the Licensed Area to 
make any survey. inspection or examination of the Licensed Area for any purpose 
whatsoever; 

(e) 	 not sub-licence. transfer, mortgage, charge or otherwise part with the possession of 
the Licensed Area without the prior written consent of TEC, which consent may be 
withheld in TEC's absolute discretion but not unreasonably: 

(0 	 comply with all Laws applicable to the Licensed Area and abide by all 
environmental reqUirements, Including obtaining all necessary consents and 
approvals req uired to carry out any action carried out by the Contractor on the 
Licensed Area; 

(g) 	 meet all costs associated with complying with all Laws applicable to the Licensed 
Area where the requirement for payment of money relates to the Contractor's use 
or occupation of the Licensed Area: 

(h) 	 not do anything which might in any way endanger any person or property on the 
Tarong Site; 

(i) 	 comply with Good Operating Practice: 

G) 	 pay the appropriate authority or utility for all gas, telephone and other similar 
charges when the amount is due, electricity and water are dealt with separately 
under the Agreement.. 

3.4 	 Construction of Improvements - Consent 

(a) 	 The Contractor must not erect any buildings. plant. equipment or other . 
improvements nor make any alterations or additions to the Licensed Area without 
TEC's prior written consent. which will not be unreasonably witheld, and subject 
to any conditions specified by TEC. 

(b) 	 The Contractor must at its own cost.: 

(0 	 obtain TEe's prior written approval of all drawings and specifications for, 
and aU persons who are to carry out construction alterations and additions 
to. the Licensed Area; and 

(ii) 	 carry out any construction. alterations or additions to the Licensed Area in 
a proper and workmanlike manner in accordance with applicable laws. 
Queensland building regulations, any other lawful requirements of any 
Government Agency and the reasonable requirements ofTEC and its 
consultants. 
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3.5 	 Health and Safety 

The Contractor must: 

(a) 	 not interfere with any of the activities conducted by TEe or the activities of any 
other person on the Licensed Area; 

(b) 	 comply with and ensure that the Contractor, its employees. agents, and sub
contractors comply with: 

(0 	 in respect of the Licensed Area, the applicable employment and work place 
health and safety laws, regulations and industrial awards and agreements; 

(ii) 	 all safety, health and environment guidelines, rules and procedures 
provided to the Contractor by TEC; 

(iii) 	 all reasonable directions and orders given by TEC's representatives in 
relation to health and safety and the preservation of property on the 
Tarong Site; 

(c) 	 ensure that all employees. agents and contractors of the Contractor: 

(i) 	 complete TEC's safety induction and visitors' Licensed Area orientation 
programs before commencing work on the Licensed Area: 

(iii) 	 comply with the security requirements of TEC. 

3.6 	 Notification of Pollution or Damage 

(a) 	 The Contractor must promptly inform TEC of any Pollution. including any 
Pollution on or near the Tarong Site or any other land owned or used by TEC 
where the Pollution is caused by or contributed to or attributable to the Contractor, 
as soon as the Contractor become aware of the Pollution. 

(b) 	 The Contractor must immediately notifY TEC ofany damage to the Licensed Area 
or any services or facilities provided by TEC thereto or any circumstance likely to 
cause any such damage. 

4. 	 REMOVAL AND REMEDIATION 

No later than 60 days prior to the termination of the Agreement. TEC may by giving 
written notice to the Contractor request to purchase the Contractor's Plant immediately 
following the termination of the Agreement. 

If the Contractor wishes to sell its Plant then the parties will meet to determine the price. 

In the event agreement is not reached on the price or TEC elects not to purchase. the 
Contractor will remove the Contractor's Plant from the Principal's Sites within 90 days 
after the end of the Agreement and the Contractor must at its cost carry out such works to: 

(a) The Principal's Sites in the former location of the Contractor's Plant and any 
other part of the Principal's Sites affected by the removal: and 

30. 



(b) any plant or equipment of the Principal's affected by the removal, 

as are reasonably necessary to rehabilitate the site and restore the site, plant and equipment 
to their original condition. fair wear and tear excepted. . . 

In the event the Contractor fails to carry out all the above requirements within the time 
stipu]ated, the Principal may elect to use an alternative source to carry out the work. All 
additional costs aSSOciated with obtaining this alternative source shall be to the Contractor's 
account and deducted from any payments due to the Contractor or from the Security 
Deposit. 

5. 	 RISK AND INDEMNITIES 

5.1 	 The Contractor risk 

(a) 	 The Contractor occupies and uses the Licensed Area at its own risk. The 
Contractor also carries out all construction work and any installation of the 
Processing P]ant at its own risk. 

(b) 	 TEC has no obJigation under the agreement regarding any approval. consent or 
licence required for use of the Licensed Area and wlll do all things necessary to 
allow or assist the Contractor to obtain all Hcences and approvals required 

5.2 	 Release of TEC 

To the extent permitted by Law. the Cootractor releases TEC from any claim. action, 
damage, loss. liability, cost or expense which TEC incurs or is liable for in connection 
with any damage, loss, injury or death to or of any person or property on the Licensed 
Area. 

TEC shall only be released from liability where the claim has not been caused or 
contributed to by any act or omission of TEC or its employees. 

5.3 	 General Indemnity 

The Contractor indemnifies TEC from and against any liability. loss. expense or claim 
which TEC may incur. including to a third party. during or after the Licence Term. in 
connection with or arising from: ' 

(a) 	 any damage. loss. injury or death, caused by or contributed to by the Contractor in 
connection with the use and occupation of the Licensed Area.; 

(b) 	 any default by the Contractor under this agreement: 

(c) 	 the overflow. leakage or escape ofany water, gas, electricity. fire or other materials 
or substances in or from the Licensed Area caused or contributed to by the 
Contractor; or 

(d) 	 loss. damage or injury to property or persons caused or contributed to by the 
defective installation of the Processing Plant. plant. fixtures and equipment in the 
Licensed Area by or for the Contractor. 
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5.4 	 Specific Indemnity regarding Pollution 

The Contractor indemnify and must keep TEC indemnified anet held harmless against any 
claim. cost. liability. loss or damage suffered or incurred by TEC from: 

(a) 	 the Pollution of the Licensed Area; or 

(b) 	 the Pollution of any other place. including the Tarong Site; 

(c) 	 a third party who institutes any legal proceedings against TEC in relation to 
Pollution: or 

(d) 	 the issue of any notice. order. direction or requirement under any Law relating to 
Pollution regardless of to whom the notice. order, direction or requirement is 
addressed, 

to the extent caused. or contributed to by any act or omission of the Contractor or its 
employees, contractors or agents. 

5.5 	 Extent of the Specific Indemnity regarding Pollution 

The liability of the Contractor under clause 6.4 includes: 

(a) 	 the reasonable cost of any environmental investigation, inspection, audit or 
review: 

(b) 	 the reasonable cost of proper professional advice including engineering, technical, 
scientific. legal, consulting or other adVice's: 

(c) 	 the reasonable cost of any works to remediate. abate, mitigate. prevent, manage or 
control any Pollution; 

(d) 	 the costs of all licence fees, securities, bonds. bank guarantees. insurance policies or 
financIal assurances; 

(e) 	 any penalties, fines or sanctions; and 

(t) 	 any orders for remediation. rehabilitation. restoration or reimbursement costs, 
compensation, costs imposed by Law or damages; 

5.6 	 Continuing Indemnity 

Each indemnity of the Contractor contained in the agreement is: 

(a) 	 a continuing obligation of the Contractor and remains in full force and effect after 
the termination of the agreement; and 

(b) 	 a separate and independent obligation of the Contractor. 
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SCHEDULE 4 LICENSED AREA 
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EXECUTED as an agreement. 

Signed for and on behalf of 

Tarong Energy Corporation Limited 

by: 

(Name of Signatory) ,¢.0..c(f(~~ ) signature .....d~.....? ..... 
(Title of Signatory) . .$?('!'~Z..~A 

in the presence of: 


(Name of Witness) .N..:. r~.~.~. ~~.~~\» Signature of Witness.~ 

Ig(e~():s 

........~.-:n....t':':~::'t 

Signed for and on behalf of 

Pozzolanic Enterprises Pty Ltd 


by: 


(Name of Signatory").lt..... .1l6:.??.. 


(Title of Signatory) Hal4.-;;.I~J.:f)/.:rr('-r 


in the presence of; / f' 

)Signah.lIe......... 

. .(N f W· ) ~!aN'E. -::J ..MtLE. . . ~ ame 0 ltness ... ,..k.'.J.I.................. ) Signature OfWltnesS ......... . .........<;".,.&.... 


...-_._--_._------_._-
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