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The ACCC proposes to grant authorisation to Refrigerant Reclaim Australia Limited (the RRA)
to continue to operate a product stewardship scheme to recover and reclaim or destroy ozone
depleting and synthetic greenhouse gases (refrigerant). The ACCC proposes to grant
authorisation to the RRA to apply the levy at the current rate of $2.00 per kilo of refrigerant
imported and sold in Australia, and to expand the scope of the Scheme to allow industry
participants (which are part of the RRA Board) to discuss and agree to:

o set the value of rebates paid to contractors and wholesalers

o reclaim recovered refrigerant to on-sell and

o consider altemative destruction services either in Australia or offshore.

The ACCC does not propose to authorise the RRA to amend the level of the levy at this time.

The ACCC proposes to grant authorisation for five

Summary

Refrigerant Reclaim Australia Limited (the RRA) is a not for profit organisation that operates a
product stewardship scheme (the Scheme) for the refrigeration and air-conditioning industry to
recover, reclaim or safely dispose ofozone depleting and synthetic greenhouse gases
(refrigerant). The Scheme is funded by an industry levy, currently set at $2.00 per kilogram of
refrigerant imported in bulk or contained in equipment and sold in Australia. The RRA offers a
rebate to contractors and wholesalers to encourage the retum of refrigerant and to reimburse
some of the costs in managing the return of refrigerant.

The Scheme has been authorised by the ACCC since 1994.

Membership of the Scheme is voluntary however importers, as part of their refrigerant import
licence conditions, are required to take responsibility for the refrigerant they import by
participating in a product stewardship scheme. Importers may do this by joining the RRA
Scheme, establishing their own individual scheme or joining with others to establish a scheme.

The RRA is seeking to expand the scope of the Scheme to enable it to vary the level of the levy
and rebates, and to allow it to consider altemative disposal arrangements including to store,
reclaim or destroy refrigerant.

The Scheme has resulted in the recovery of 3500 tonnes of refrigerant since it conìmenced and
has wide industry and govemment support.

The ACCC considers that the continuation of the Scheme is likely to result in a public benefit by
facilitating greater compliance with regulations that seek to abate greenhouse gas emissions and
therefore achieve additional recovery of refrigerant than may occur without the Scheme. By
ensuring that people pay closer to the full (opportunity) cost of the affected products to society,
the levy also signals a more efficient allocation of resources throughout the economy.

Further, the ACCC considers that authorising the RRA to set rebates and consider alternative
disposal processes (such as reclamation and destruction) is likely to result in important cost
efficiency benefits. It enables the Scheme to take advantage of available economies of scale and
reduce transactions costs to comply with environmental regulatory requirements.
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The ACCC also considers that the Scheme has the potential to promote competition for the
supply of refrigerant in Australia by facilitating competition between reclaimed refrigerant and
virgin refrigerant. The ACCC also considers that allowing the RRA to consider alternative
destruction services may encourage competition for destruction services and therefore lower
destruction costs.

The ACCC considers that the proposed arrangements are likely to result in a negligible public
detriment. While the levy is likely to result in (higher) prices that more closely reflect the full
cost of refrigerant to society, this is not a source of detriment except to the extent that higher
prices reflect cost padding and the ACCC does not consider this is likely to be the case with the
current level of the levy.

The ACCC considers that the arrangements are unlikely to significantly increase barriers to
entry for alternative schemes or barriers to enÍy or expansion by alternative refrigerant
reclamation and destruction services. This is mainly because under the environmental
regulatory regime arry party can establish an approved stewardship scheme and if necessary,
seek authorisation from the ACCC for a collective agreement on levies, as the RRA has done.

The ACCC also does not consider that there is any significant risk of collusive anticompetitive
conduct beyond that authorised.

However, the ACCC is not confident that allowing the RRA to amend the levy, without
restriction, will result in additional public benefits and will not result in cost padding and
therefore a public detriment in the future. The ACCC does not propose to authorise the RRA to
amend the levy. However, the ACCC would welcome further submissions about the
circumstances in which the levy may be amended, and the benefits and detriments that may
result from allowing the RRA to amend the levy.

Therefore, the ACCC proposes to grant authorisation to the RRA to continue to operate the
Scheme and apply the levy at the current rate of $2.00, and to extend the Scheme to allow the
RRA Board to discuss and agree to set the level of the rebates and determine which disposal
altematives to apply to recovered refrigerant.

The ACCC also granted interim authorisation to allow the RRA to continue to operate the
Scheme and apply the levy as previously authorised while the ACCC considers the current
application for authorisation. lnterim authorisation coÍìmenced on 1 January 2011 and will
remain in place until the date the ACCC's final determination comes into effect or until the
ACCC decides to revoke interim authorisation.

The ACCC is now seeking further submissions in relation to this draft determination prior to
making its final decision. The RRA and any interested party may also requestthat a conference
be held to make oral submissions on the draft determination.
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List of abbreviations

ARWA Air Conditioning and Refrigeration'Wholesalers Association Inc

CCA Competition and Consumer Act 20101

Department of Department of Sustainability, Environment, Water, Population and
Sustainability Communities (Cth)

EPA (Tas) Environment Protection Authority (TAS)

EPR Extended Producer Responsibility

ETS Emissions Trading Scheme

MTAA Motor Traders Association of Australia

OPSGGM Act Ozone Protection and Synthetic Greenhouse Gas Management Act
1989 (Cth) (as amended in 2005)

Refrigerant Means any or all of CFC, HCFC, HFC, PFC and halon that is, or has
been, used in refrigeration and air-conditioning equipment.

Regulations Ozone Protection and Synthetic Greenhouse Gas Management
Regulations 1995

RRA Refrigerant Reclaim Australia Limited

Scheme The product stewardship scheme operated by the RRA

The NSW Department of Environment, Climate Change and'Water (NSW)
Department of
Environment

The Qld Department Department of Environment and Resource Management (QLD)
of Environment

The V/A Department Department of Environment and Conservation (WA)
of Environment

VASA Automotive Air-conditioning, Electrical and Cooling Technicians of
Australia

t The title of the relevant trade practices legislation has changed. As of I January 2011, the Trøde Practices Act
1974 is now cited asthe Competition and Consumer Act 2010.
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1.1.

1. The application for authorisation

1.2.

On20 October 2010 Refrigerant Reclaim Australia Limited (the RRA) lodged
application for authorisation A91256 with the Australian Competition and Consumer
Commission (ACCC).

Authorisation is a transparent process where the ACCC may grant immunity from legal
action for conduct that might otherwise breach the Competition and Consumer Act
2010 (the CCA). The ACCC may 'authorise' businesses to engage in anti-competitive
conduct where it is satisfied that the public benefit from the conduct outweighs any
public detriment. The ACCC conducts a public consultation process when it receives
an application for authorisation, inviting interested parties to lodge submissions
outlining whether they support the application or not. Further information about the
authorisation process is contained in Attachment A. A chronology of the significant
dates in the ACCC's consideration of this application is contained in Attachment B,

Application A91256 was made under:

o section 88(1) of the CCA to make and give effect to a contract, arrangement or
understanding, a provision of which is or may be an exclusionary provision within
the meaning of section 45 of the CCA.

o section 88(l) of the CCA to make and give effect to a contract or arrangement, or
arrive at an understanding, a provision of which would have the pu{pose, or would
have or might have the effect, of substantially lessening competition within the
meaning of section 45 of the CCA.

o section 88(14) of the CCA to make and give effect to a provision of a contract,
arrangement or understanding, a provision of which is, or may be, a cartel
provision and which is also, or may also be, an exclusionary provision within the
meaning of section 45 of that Act.

o section 88(14) of the CCA to make and give effect to a contract or arangement, or
arrive at an understanding a provision of which would be, or might be, a cartel
provision (other than a provision which would also be, or might also be, an
exclusionary provision within the meaning of section 45 of that Act).

Broadly, the RRA is seeking authorisation to allow it to continue to operate a product
stewardship scheme to recover and reclaim or destroy ozone depleting and synthetic
greenhouse gases (refrigerant) imported in bulk or contained in equipment sold in
Australia (the Scheme), and to expand the scope of its current arrangements to allow
the RRA Board to:

amend the level of the levy

set the level of rebates paid to contractors and wholesalers for the retum of
recovered refrigerant

reclaim recovered refrigerant to on-sell and

. consider alternative destruction services either in Australia or offshore.

1.3.

1.4.
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r.7.

1.8.

1.9.

1.5. The RRA seeks authorisation for five years.

lnterim authorisation

1.6. The RRA also sought interim authorisation to allow it to continue to operate the current
levy scheme that is applied to refrigerant sold in Australia (see paragraph 1.9). The
ACCC granted interim authorisation which commenced on 1 January 2011 to enable
the status quo to continue while the ACCC considers the current application for
authorisation. Interim authorisation will remain in place until the date the ACCC's final
determination comes into effect or until the ACCC decides to revoke interim
authorisation.

Previous authorisations

The RRA has had an authorisation in place since 1994. The initial application was
lodged by the Association of Fluorocarbon Consumers and Manufacturers Inc
(AFCAM), on29 July 1994. The authorisation enabled AFCAM to establish a
reclamation scheme to recover and destroy used ozone depleting substances. Under
this authorisation the RRA was established and the levy was set at $1.00 per kilogram
of refrigerant imported in bulk or contained in equipment and sold in Australia.

The Scheme has been amended over time to include a new category of refrigerant
(synthetic greenhouse gases) and to increase the industry levy.

Most recently, the RRA sought to revoke authorisation 491008 and replace it with
authorisation A91079 to allow it to increase the industry levy from $1.50 to $2.00 per
kilogram of refrigerant. Authorisation was granted on 14 May 2008 until 31 December
2010.

The applicant

1.10. The RRA is an industry funded not-for-profit product stewardship organisation that
recovers refrigerant for reclamation or destruction. Funding for the Scheme is through
an industry levy on the import and sale of new refrigerant in Australia.

1.1 1. Refrigerants are fluorocarbon substances and other substances commonly used for the
pu{pose of refrigeration and air conditioning in residential, commercial and automotive
applications.' Vy'hen released into the atmosphere refrigerants have the potential to
deplete the earth's protective ozone layer and to contribute to global warming.

1.12. The RRA advises that it was created to assist businesses to meet some of their
regulatory obligations (see paragraphs 2.15-2.16) by providing an efficient low cost
service to co-ordinate the recovery and reclamation or destruction of unwanted,
contaminated or used refrigerant.

1.13. The RRA's membership comprises the major industry associations, major importers of
equipment containing refrigerant and importers of bulk refrigerant.

2 
Refrigerants are also used in fire extinguishers, aerosols, agricultural fumigants, in foam and as solvents for

cleaning electronic equipment.
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1.14. The RRA has an eight member Board of Directors with representatives drawn from
importers of bulk refrigerant, wholesalers of refrigerant, contractors from both the
commercial and automotive sectors and importers of equipment containing refrigerant.
The RRA advises that the composition of the Board therefore ensures that each section
of the coÍtmerce chain is appropriately represented.

1 . 1 5. The RRA is seeking authorisation to enable the RRA Board to discuss and amend the
current level of the levy and rebates and to consider which disposal alternatives to
apply to recovered refrigerant including whether to reclaim refrigerant to on-sell and
options for destroying refrigerant.

1.16. The RRA advises that Directors must act in the best interests of the organisation as a
whole and that the Board consults broadly to ascertain the views of members and the
industry prior to making critical decisions.

The Scheme

1.17. As noted, the Scheme is funded by a levy, currently set at $2.00 per kilogram of
imported refrigerant sold in Australia. Importers pay the levy to the RRA and the value
of the levy is recovered by adding the fee to the price of new refrigerant when it is sold
into the distribution chain. The fee appears as a separate line item on the invoice and is
coÍtmon across all bulk refrigerant importers and suppliers. The RRA advises that
importers of equipment containing refrigerant do not always recoup the levy, instead
sometimes choosing to absorb the fee into the price.

1.18. From these funds, rebates are paid to wholesalers and contractors for the recovery,
handling and return of used, contaminated or unwanted refrigerant. The RRA sets the
level ofrebates.

I.I9. The level of rebates paid to wholesalers is currently set at $7.50 per kilogram of
returned refrigerant. The RRA advises that the rebate for wholesalers is only part
compensation for the costs they incur in managing the take back of recovered
refrigerant. Wholesalers provide market access with their branch networks acting as

collection points providing cylinders, decanting services and administration which
enables the Scheme to function effectively. Currently there are 150 collection points
across Australia.

I.20. The current rebate for contractors for the return of refrigerant is $3.00 per kilogram and
is set as an incentive to recover and return refrigerant. Agreements with wholesalers
require them to pay the contractor rebate as a minimum fee for the retum of refrigerant.

1.2I. The procedure for the safe recovery and disposal of refrigerant is as follows:

o A recovery cylinder is acquired from a refrigeration gas wholesaler.

o The cylinder is used to recover used and contaminated refrigerant from systems
serviced.

. Full cylinders are taken to the refrigeration wholesaler, who weighs recovered
refrigerant.

o Emptied or new cylinders are taken back from the wholesaler.

o Credit is collected for each kilogram ofrecovered refrigerant.
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7.22. Through the national collection service provided by wholesalers, recovered refrigerants
are transported to a secure bank where they are processed, decanted to bulk storage,
and then destroyed using the Australian developed plasma-arc process. This process
transforms fluorocarbons into harmless salty water.3

1.23. The process for recovering refrigerant is outlined in the following flowchart.

.Flowchart - Lifecycle of refrigerant under the RRA Scheme

Source: Refrigerant Reclaim Australia Limited

t http://www.refrigerantreclaim.com.au/, sourced I4 February 20I I
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2. Background to the application

Refrigerant

2.1. Refrigerant is used in automotive and residential air-conditioning and commercial,
residential and industrial refrigeration. Refrigerants primarily fall into two categories:
ozoîe depleting substances which include Chlorofluorocarbons (CFCs) and
hydrochlorofluorocarbons (HCFCs); and synthetic greenhouse gases which include
hydrofluorocarbons (HFCs), perfluorocarbons (PFCs) and sulphur hexafluoride (SF6).

2.2. Refrigerant emissions mainly occur as a consequence of leakage or release from
various industrial, commercial and domestic refrigeration and air-conditioning
equipment, or as a by-product of industrial activity.

2.3. It is generally accepted that when refrigerants are released into the atmosphere they
contribute to the thinning of the ozone layer and/or global warming with the potential
to significantly impact on the environment and human health.

2.4. For these reasons CFCs have been banned in Australia since 1995 and HCFCs are
being phased out with only a small quantity to be available from 2015.

2.5. While synthetic greenhouse gases are considered not to deplete the ozone layer and
have been used to replace ozone depleting substances, most synthetic greenhouse gases

are considered to have a very high global warming potential.

2.6. Refrigerants that do not deplete the ozone layer and have a low global warming
potential are expected to become available in 2015.

2.8.

2.9.

Australia's international obligations in relation to refrigerant

2.7. Given global concerns about the effect of refrigerant emissions on the environment,
efforts have been made through the United Nations to protect the ozone layer, initially
by limiting the global release of ozone depleting substances and later extended to
include synthetic greenhouse gases.a

In this regard, Australia acceded to the Vienna Conventionfor the Protection of the
Ozone Layer1985 (the Vienna Convention), and has since ratified both the Montreal
Protocol on Substances that Deplete the Ozone Layer 1987 (the Montreal Protocol),
and the Kyoto Protocol.

Signatories to the Vienna Convention have agreed to take appropriate measures to
protect human health and the environment against adverse effects resulting or likely to
result from human activities which are likely to modifi the ozone layer. This includes
co-operating with others to encourage research and the exchange of information among
signatories.)

a http:/lwww.environment.gov.au/atmosphere/ozone/legislation/montp.html#australia, viewed I 1 January
20tt

shttp://ec.europa.eu/world./agreements/p repareCreateTreatiesWorkspace/treatiesGeneralData.do?step:0&redirecHr
ue&treatyld:516, viewed 12 Jantary 2011.
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2.10. The Montreal Protocol sets mandatory targets for the phasing out of the production and
consumption of ozone depleting substances.

2.IL Amongst other things, the Kyoto Protocol sets binding targets for developed countries
to reduce greenhouse gas emissions.6

Australia's regulatory framework

2.12. Australia has adopted a co-regulatory approach to dealing with refrigerant and to assist
it to meet its obligations under the Vienna Convention and Montreal and Kyoto
Protocols.

2.13. Australia gives effect to its obligations under the Montreal and Kyoto Protocols
primarily through the Ozone Protection and Synthetic Greenhouse Gas Management
Act 1989 (Cth) (the OPSGGM Act).'

2.14. The Department of Sustainability, Environment, Water, Population and Communities
(the Department of Sustainability) is the Commonwealth Government agency
responsible for coordinating national ozone protection measures and for administering
the OPSGGM Act and the Ozone Protection and Synthetic Greenhouse Gas
Management Regulations 1995 (the Regulations). The OPSGGM Act regulates the
import, export, manufacture, and end users of these gares.s

2.I5. One of the objectives of the OPSGGM Act is to minimise avoidable emissions of
synthetic greenhouse gases by regulating the import, export, manufacture, and end-
users of these substances, such as refrigeration technicians. A requirement of the
OPSGGM Act and associated regulations is that, as a condition of a refrigerant import
licence, importers are required to take responsibility for the refrigerant they import by
participating in a product stewardship scheme such as the RRA, joining with others to
establish a scheme that is tailored to their needs, or establishing their own scheme.e
The RRA submits that to date, all importers have chosen to participate in the Scheme
and to contribute to the levy.

2.16. The OPSGGM Act and associated regulations do not impose any quotas or specify any
criteria or standards that a product stewardship program must meet in order to obtain
approval from the Department of Sustainability to operate as a product stewardship
scheme for the recovery of refrigerant. The OPSGGM Act provides a number of
enforcement and compliance measures, including the power to conduct audits, suspend
or cancel a licence and issue penalty infringement notices.

2.17. The ACCC notes that under the National Waste Policy: Less waste, more resources,the
Australian Govemment agreed to develop and enact national legislation to support
voluntary, co-regulatory and mandatory product stewardship and extended producer
responsibility schemes. The legislation will have voluntary, co-regulatory and
mandatory components and will provide a mechanism to enable accreditation and

6 Australia signed the Kyoto Protocol on24 April1998, and ratified the agreemenl on 12 December 2007.

' http:llwww.aph.gov.aullibrary/pubs/ClimateChange/governance/international/montreal.htm, viewed 7 January
2011.t www.enuironment.gov.au,/atmospherelozone/sgglindex.html, viewed 22December 2010

' www.environment.gov.au/atmospherelozotelsgglindex.html, viewed 22December 2010
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oversight of product stewardship schemes. A consultation paper on the proposed design
of the national product stewardship legislation was released in November 2010.
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3. Submissions received by the ACCC

3.1. The ACCC tests the claims made by the applicant in support of an application for
authorisation through an open and transparent public consultation process. To this end
the ACCC aims to consult extensively with interested parties that may be affected by
the proposed conduct to provide them with the opportunity to comment on the
application.

The RRA's supporting submission

3.2. The RRA submits that its function is to provide an efficient and low cost mechanism
for industry participants to comply with some of the requirements of the relevant
regulation. The RRA contends that it is not a regulator and it does not address
compliance with all aspects of those regulations.

3.3. Broadly, the RRA submits that the Scheme has facilitated the recovery of
approximately 3500 tonnes of refrigerant since the program coÍìmenced in 1993. The
RRA submits that this has resulted in public benefits through:

o the recovery of between 35o/o and 6I%o of all unwanted refrigerant

o assisting Australia to meet its obligations under the Montreal Protocol to control
the consumption and production of refrigerant

o the significant contribution to Australia meeting the greenhouse emission
reduction targets set out in the Kyoto Protocol

o encouraging environmental responsibility by industry through the promotion of
sound practices and creating awareness of the impacts from the industry's
activities

o providing industry with a proven program that complies with all regulatory
requirements and an opportunity for all sectors of the industry to meet their
environmental and regulatory obligations.

Interested party submissions

3.4. The ACCC sought submissions from 40 interested parties potentially affected by the
application, including Federal and State agencies, industry associations and industry
participants.

3.5. The ACCC received public submissions from:

o ACTROL Parts Pty Ltd (ACTROL)
. Air Conditioning & Mechanical Contractors Association of Australia Ltd

(AMCA)
o Air Conditioning & Refrigeration Wholesalers Association (ARWA)
. Air-conditioning & RefrigerationEquipmentManufacturers Association
. Arkema Pty Ltd
o Automotive Air-conditioning, Electrical and Cooling Technicians of Australia

(vASA)
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. BOC Gases (Australia) Ltd (BOC)
o CSIRO
o Department of Environment and Conservation (WA) (WA Department of

Environment)
o Department of Environment and Resources Management (Qld) (QLD Department

of Environment)
o Department of Environment, Climate Change and Water (NSW) (NSW

Department of Environment)
o Department of Sustainability and Environment (VIC) VIC Department of

Sustainability)
o Department of Sustainability, Environment, Water, Population & Communities

(Cth) (Department of Sustainability)
o Dolomatrix lnternational (Dolomatrix)
o Du Pont (Australia) Ltd (Du Pont)
o Environment Protection Authority (Tas) (EpA (TAS))
o Green Cooling Association Inc
o Heatcraft Australia Pty Ltd (Heatcraft)
o Mitsubishi Electric Australia Pty Ltd (Mitsubishi)
o Motor Traders Association of Australia (MTAA)
o Orica Chemicals Australia (Orica)
o RACCA Australia (RACCA)
o Refrigerants Australia Ltd
o TechnochemAustralia(Technochem).

3.6. A summary of the public submissions received from interested parties follows. The
submissions are grouped into three categories: those that support authorisation of the
conduct; those that neither support nor oppose authorisation ofthe conduct; and those
that oppose authorisation ofthe conduct.

Submissions supporting authorisation

3.7. Both ACTROL and ARWA separately submit that they fully support the RRA's
Scheme.

3.8. ACTROL also supports the RRA's application to continue with the current levy and to
extend the scope of the authorisation to cover the setting of rebates paid to contractors
and wholesalers for the retum ofrecovered refrigerant, and the process and disposal
practices which may be applied to recovered refrigerant.

3.9. ACTROL and ARWA each submit that the Scheme is substantial and ongoing and
provides real environmental benefits through the practical minimisation of the
emissions of ozone depleting substances.

3.10. ACTROL and ARWA submit that the Scheme is an integral part of Australia's efforts
to minimise refrigerant gas emissions. ACTROL submits that while the OPSGGM Act
requires industry to have an appropriate product stewardship arrangement in place, the
RRA is the only organisation capable of undertaking this task.

3.11. Both ACTROL and ARWA submit that the Scheme is recognised as being successful
both nationally and internationally, with the United Nations Environment Program
recognising the RRA's achievements. ACTROL submits that the RRA remains a very
successful stewardship progr¿ìm of its type in the world.
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3.12. AMCA submits that it is the only truly national employer and industry association that
is exclusively dedicated to the air-conditioning and mechanical services industry.
AMCA states that every major air-conditioning and mechanical services contracting
company in Australia is a member of the association. AMCA advises that its members
design, install and provide ongoing service of air-conditioning and mechanical
ventilation systems. AMCA submits that employees of their member companies have a
keen interest in ensuring the safe use and disposal of ozone depleting substances.
AMCA further advises that it has previously supported the introduction and
continuation of the current levy arrangements and again supports the arrangements.

3.13. RACCA submits that the RRA is an industry initiative and has been very successful in
reducing the environmental impact of refrigerant.

3.14. BOC submits that the Scheme provides real environmental benefits by recovering and
safely destroying refrigerant. BOC considers that the continued increase in recovered
refrigerant is a testament to the Scheme's design and its success. BOC also submits
that the RRA has a central role in minimising emissions of refrigerant and its program
is internationally reco gnised.

3.15. AREMA, Mitsubishi and VASA each separately submit that the Scheme is a highly
successful long-standing initiative of the refrigeration and air-conditioning industry and
is regarded as one of the best programs of its type in the world.

3.16. AREMA, Mitsubishi and VASA further submit that the increase in the amount of
refrigerant recovered displays the industry's commitment to compliance and reducing
its environmental impact.

3.17. AREMA submits that the authorisation process has ensured that the RRA's processes
and procedures are open and transparent and AREMA strongly supports the
continuation of industry consultation.

3.18. RACCA, AREMA, Mitsubishi and VASA, submit that the public benefits derived from
RRA's activities far outweigh any anti-competitive detriments.

3.19. ARI(EMA submits that in its capacity as a bulk importer of refrigerant, an RRA Board
member and one of the RRA's largest contributors it fully supports the RRA's
proposed arrangements.

3.20. While not providing specific details, ARKEMA submits that in its view the Scheme has
proven its success as a world leading product stewardship program and has achieved it
at a minimal cost to the public and with quantifiable environmental benefits.

3.2I. DuPont submits that the RRA has been a key part of the refrigeration and air-
conditioning industry since its formation in 1993. DuPont submits that the benefits of
the program include facilitating a smooth transition away from CFCs and now HCFCs,
as well as managing the environmental impact of equipment at the end of its useful life,
and the safe disposal of unwanted ozone depleting substances and synthetic greenhouse
gases.

3.22. DuPont argues that the program minimises the environmental impact of refrigerants at
the end of their useful life at minimal cost to the consumer and as such provides a great
public benefit.
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3.23. ORICA also supports the RRA's proposed arrangements and agrees the public benefits
submitted by the RRA are likely to result.

3.24. Refrigerants Australia submits that as one of the founding entities of the RRA it
strongly supports the proposed arrangements. Refrigerants Australia submits that it
understands the RRA to be one of the most cost effective prograrnmes of its type
anywhere in the world. Further, Refrigerants Australia claim that notwithstanding that
the Scheme was in advance of intemational best practice at the time of its inception,
continuing industry commitment has allowed the Scheme to be constantly refined and
improved.

3.25. Refrigerants Australia submits that the success of the Scheme is readily quantifiable
and the steady increase in recovered refrigerant over the years is a testament to its
robust design, continuing high levels of broad industry involvement and dedicated
management. Refrigerants Australia submits that the RRA has a central and on-going
role in minimising the environmental impact of the refrigeration and air-conditioning
industry as it transitions to more sustainable refrigerants, which will take many years.

3.26. The Department of Sustainability, which administers the OPSGGM Act and
supporting regulations, supports the RRA's application as it provides a mechanism to
manage refrigerant at the end of life. The Department of Sustainability submits that
these refrigerants would otherwise be released into the atmosphere, which would
damage the ozone layer and contribute to global warming.

3.27 . The Department of Sustainability submits that refrigerants are particularly harmful to
the environment when released to the atmosphere, many of which deplete the earth's
ozone layer and alI are potent greenhouse gases.

3.28. The Department of Sustainability notes that the RRA's Scheme currently recovers
approximately 60/o of the total volume of imported refrigerant, with the amount
recovered increasing each year.

3.29. The Department of Sustainability advises that the RRA is the only product stewardship
scheme for the recovery and destruction of refrigerant and plays an important role in
supporting Australian Government policy. V/hile other schemes may be established,
The Department of Sustainability advises that all curent licensed importers of
refrigerant have chosen to meet their product stewardship responsibilities under the
OPSGGM Act through membership of the RRA.

3.30. Moreover, the Department of Sustainability submits that the Scheme also assists
technicians and refrigerant wholesalers to meet legislated requirements to recover and
dispose of waste or unwanted refrigerant, by providing a mechanism to manage end of
life refrigerants and for recovering the cost ofdisposal.

3.31. The NSW I)epartment of Environment supports the continuation of the Scheme. The
NSW Department of Environment submits that the program shows strong and sustained
annual growth in recovering refrigerant and fulfils the need for a continued, effective
and efficient industry supported product stewardship program that can responsibly
manage the environmental impacts of refrigerant.

3.32. The NSW Department of Environment notes that the program has broad industry
support.
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3.33. The WA Department of Environment states that it supports the retention of an
industry levy and that while it has not undertaken any analysis of the costs of the levy it
considers it must be regarded as a low-cost abatement, particularly when compared to
the proposed Carbon Pollution Reduction Scheme and the short to medium term carbon
price (of approximately $ 10 per tonne and $40 per tonne respectively).

3.34. The WA Department of Environment submits there are a number of benefits that flow
from the levy and while the quantity of recovered refrigerant is relatively small, the
very high greenhouse gas warming impact of these gases means that the impact of
avoiding these emissions is much higher.

3.35. The CSIRO submits that the Scheme has been very successful. Based on the reported
volumes of recovered refrigerant, the CSIRO states that it can confirm that the scheme
has resulted in a reduction in stratospheric ozone destruction of about 1 1 million tonnes
and also about 1 1 million tonnes of less carbon dioxide equivalent emissions released
to the atmosphere.

3.36. The CSIRO submits that these are significant environmental benefits and a significant
contribution toward Australia meeting its commitments and obligations under the
Montreal and Kyoto Protocols.

3.37. The CSIRO further submits that the RRA's proposed arrangements will result in
continued environmental benefits with a minimum impact on the cost of refrigeration
and air-conditioning to the Australian consumer. The CSIRO believes that the benefits
will far outweigh any anti-competitive detriments.

3.38. Heatcraft supports the authorisation in principle on the basis that it is to protect the
RRA Board and members from allegations of anti-competitive or cartel conduct.
Heatcraft submits that its support is conditional on the basis that any decision or
agreements resulting from any discussions to change the levy or rebate be
independently reviewed and authorised by the ACCC after consultation with relevant
stakeholders. Heatcraft does not support the RRA Board being able to set and apply
any such changes without this review and consultative process.

3.39. Heatcraft submits that its position is based on its view that:

o the application is the view of the RRA Board and not that of its broader
membership

o due to the nature and composition of the RRA Board it cannot be guaranteed to
be an equal andlor fair representation ofthe stakeholder groups represented and it
is concerned that decisions made in this context could result in:

o inadvertentlyfacilitating anti-competitive outcomes, or

o a potential reduction in the amount of used refrigerant recovered if rebates
were reduced, making it commercially unattractive to collect and return
refrigerant.
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Submis s i ons neither s upporting nor oppo s ing authoris ati on

3.40. The QLD Department of Environment submits that it has no objection to the further
authorisation applied for and extension of the scope of the existing arrangement to
cover the setting ofrebates and the return ofrecovered refrigerant.

3.4I. The MTAA submits that as none of its members have raised any concerns it does not
propose to object to the application.

3.42. The VIC Department of Sustainability and the EPA (TAS) did not specifically
express support for the proposed arrangements; however both parties indicated their
support for industry funded product stewardship schemes in general.

3.43. Technochem did not specifically express its support for the proposed arrangements but
indicated that it would like the opportunity to purchase recovered refrigerant from the
RRA.

3.44. Technochem submits that the ACCC's involvement, through the authorisation process
for the RRA Board's discussions about setting levies and rebates payable to contractors
and wholesalers should continue. Technochem submits that authorisation protects the
RRA Board members and ensures that decisions and agreements relating to the
changing of levies and rebates are independently reviewed, ensuring the view and voice
ofall relevant stakeholders have been adequately considered.

Submis s i ons oppo s ing authori s ation

3.45. Dolomatrix and the Green Cooling Association each separately oppose the proposed
arrangements. Dolomatrix and the Green Cooling Association argue that the levy is set
too low to achieve a significant reduction in the environmental impact from refrigerant
emissions, rather the levy is set at this level to minimise the impost on the industry.
Both parties suggest that higher rebates would altracf a higher recovery of refrigerant
and in so doing would reduce environmental harm.

3.46. Both Dolomatrix and the Green Cooling Association raise concerns that the low level
of the levy and continuing the use of refrigerant through offering recycled refrigerant
for sale does not achieve environmental best practice and prolongs the use of
fl uoro carbon refri gerants.

3.47. Dolomatrix submits that the RRA's proposed arrangements greatly extend the scope of
the Scheme which would have an impact on the refrigerant waste management industry
over an extended period and which may be anti-competitive.

3.48. Moreover, both Dolomatrix and the Green Cooling Association believe that the RRA's
proposed arrangements are intended to pre-empt the likely development of Extended
Producer Responsibility (EPR) legislation and an emissions trading scheme (ETS).

3.49. The views of the RRA and interested parties are further outlined in the ACCC's
evaluation of the RRA's proposed arrangements in Chapter 4 of this determination.
Copies of public submissions may be obtained from the ACCC's website
(www.accc.gov.aulAuthorisationsRegister) and by following the links to this matter.
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4. ACCC evaluation

4.I. The ACCC's evaluation of the RRA's proposed arrangements is in accordance with
tests found in:

o sections 90(6) and90(7) of the CCA which state that the ACCC shall not authorise
a provision of a proposed contract, anangement or understanding, other than an
exclusionary provision, unless it is satisfied in all the circumstances that:

o the provision of the proposed contract, arrangement or understanding in the
case of section 90(6) would result, or be likely to result, or in the case of
section 90(7) has resulted or is likely to result, in a benefit to the public and

o that benefit, in the case of section 90(6) would outweigh the detriment to
the public constituted by any lessening of competition that would result, or
be likely to result, if the proposed contract or arrangement was made and
the provision was given effect to, or in the case of section 90(7) has
resulted or is likely to result from giving effect to the provision.

o sections 90(54) and 90(58) of the CCA which state that the ACCC shall not
authorise a provision of a proposed contract, affangement or understanding that is
or may be a cartel provision, unless it is satisf,red in all the circumstances that:

o the provision, in the case of section 90(54) would result, or be likely to
result, or in the case of section 90(58) has resulted or is likely to result, in a

benef,rt to the public and

o that benefit, in the case of section 90(54) would outweigh the detriment to
the public constituted by any lessening of competition that would result, or
be likely to result, if the proposed contract or arrangement were made or
given effect to, or in the case of section 90(58) outweighs or would
outweigh the detriment to the public constituted by atry lessening of
competition that has resulted or is likely to result from giving effect to the
provision.

4.2. For more information about the tests for authorisation and relevant provisions of the
CCA, please see Attachment C.

The relevant ùrea of competition

4.3. The first step in assessing the effect of the conduct for which authorisation is sought is
to consider the relevant areals of competition affected by that conduct.

4.4. The RRA submits that the relevant area of competition is that for the importation,
distribution, sale and use ofozone depleting and synthetic greenhouse gas refrigerants
in Australia.

4.5. The Scheme provides a means by which importers of refrigerant may meet their
regulatory obligations. As noted earlier, the Scheme is funded by an industry levy of
$2.00 per kilogram of refrigerant imported into Australia. The RRA then offers a
rebate to wholesalers and contractors to encourage the collection of unwanted, used or
contaminated refrigerant for destruction or reclamation.
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4.6. The ACCC therefore considers that the areas of competition most likely to be affected
by the conduct are the wholesale supply of refrigerant in Australia and the recovery,
reclamation andl or de struction of refri gerant.

4.7. The ACCC also considers that as suppliers of refrigerant are likely to pass on the cost
of the levy to end consumers, the broader market for the wholesale and retail supply of
equipment containing refrigerant is also likely to be affected.

The counterfactual

4.8. The ACCC applies the 'future with-and-without test' established by the Tribunal to
identifi and weigh the public benefit and public detriment generated by conduct for
which authorisation has been sought.lo

4.9. Under this test, the ACCC compares the public benefit and anti-competitive detriment
generated by arrangements in the future if the authorisation is granted with those
generated if the authorisation is not granted. This requires the ACCC to predict how
the relevant markets will react if authorisation is not granted. This prediction is
referred to as the 'counterfactual'.

4.I0. Absent the Scheme importers would still be obliged to comply with the OPSGGM Act
and associated regulations. Among other things, in practical terms, this requires an
importer to join an existing product stewardship scheme or set up a scheme on its own
or with other importers. The scheme must provide a process whereby imported
refrigerant is tracked from the manufacturer to the end product - to ensure that the
importer is able to recover refrigerant that it has imported to reclaim or destroy.

4.11. The RRA submits that absent the Scheme it is likely that smaller importers and
manufacturers would be unable to comply with these provisions under the OPSGGM
Act and associated regulations and therefore would be unable to participate in the
market.l1

4.I2. The RRA also submits that absent the Scheme the cost of complying with
environmental regulation would be substantially higher, and those costs would be
passed on to end-users.tt

4.13. The RRA submits that without the Scheme the environmental regulation would operate
to impose substantial structural rigidities on the dealer/bulk gas distributor and
refrigeration and air-conditioning contractor markets which would lead to reduced
competition in those markets.13

4.I4. The ACCC considers that absent authorisation the Scheme is likely to cease operating,
however, importers of refrigerant would still be required to comply with relevant
regulations. As such, the ACCC considers that without the Scheme, large importers are

r0 Australian Performing Rights Associøtion (1999) ATPR 41-701 at 42,936. See also for example: Australian
Association of Patholog Practices Incorporated (2004) ATPR 41-985 at48,556;Re Media Council of
Australia (No.2) (1987) ATPR 40-774 at 48,419.

11 Refrigerant Reclaim Australia Limited, Submission in response to interested party submissions,20 December
2010,p.7.

12 Refrigerant Reclaim Australia Limited, Submission in response to ACCC request for further information, 20
January 2011,p.4.

'' ibid
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likely to introduce altemate arrangements either individually, or through the
development of one or more recovery operations.

4.15. In any event, the ACCC considers there is some uncertainty as to whether an altemative
recovery system could be established in the short term that is as effective and efficient
as the Scheme.

4.16. On this basis the ACCC considers that the likely counterfactuals are:

. large importers develop their own recovery program

o smaller importers either exit the market or obtain services from a provider other
than the RRA and/or

o alternate product stewardship program/s is developed.

4.17. The ACCC notes that any of the likely counterfactuals may take time to be developed
and obtain approval from the Department of Sustainability.

4.18. The ACCC considers the amount of refrigerant recovered absent the Scheme is likely to
be significantly less due to the market and regulatory incentives discussed below.

Public benefit

4.19. Public benefit is not defined in the CCA. However, the Tribunal has stated that the
term should be given its widest possible meaning. In particular, it includes:

...anything of value to the communþ generally, any contribution to the aims pursued by society
including as one of its principle elements ... the achievement of the economic goals of efficiency
and progress.la

4.20. Generally, competition can be relied upon to deliver the most efficient market
arrangements. In circumstances where there are market failures (for example, due to
information asymmetries15 or externalitiesl6), regulation and/or restrictions on
competition may be required to deliver efficient outcomes.

4.2I. Governments both in Australia and internationally have adopted a regulatory approach
to address the harm to the environment from the release of refrigerant to the
atmosphere that is not being factored into the pricing decisions of firms or the
purchasing decisions of consumers in the relevant market.

4.22. In particular, the OPSGGM Act and associated regulations address information
asymmetries by prescribing a minimum skill set for people who handle refrigerant and
mandating standards for equipment, and handling and storage. They address negative
externalities associated with ozone depleting and synthetic greenhouse gas emissions
by requiring that waste and unwanted refrigerant be returned for disposal.

'o- Re ?ueensland Co-operative Milling Association Ltd (1976) ATPR 40-012 at 17,242.

" This refers to a situation where one party has more or better information than another in a transaction. This
imbalance can lead to a situation where the parly who knows less accepts or offers different terms than they
otherwise would.

L6 Negative externalities occur when the consumption or production of a good imposes additional costs on others
thal are not taken into account in purchasing or production decisions.
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4.23. The Scheme is designed to facilitate compliance with the second of these regulatory
requirements; that is, it facilitates the return of waste and unwanted refrigerant for
disposal through the imposition of an industry levy and the payment of rebates.

4.24. Broadly, the ACCC considers that the Scheme gives rise to four forms of public
benefit:

o facilitating higher levels of compliance with provisions under the OPSGGM Act
and associated regulations which seek to abate greenhouse gas emissions

o ensuringthat people pay closer to the full cost of the affected products, which
signals more efficient allocation of resources (allocative eff,rciency benefits)

o taking advantage of available economies of scale and reducing the transaction
costs to comply with various provisions of the OPSGGM Act and associated
regulations (cost efficiency benefits) and

o potentially promoting competition for the supply of refrigerant in Australia.

These are discussed in turn below.

Facilitates higher levels of compliance with government initiatives to address market
failures

4.25. The OPSGGM Act and associated regulations require importerslT of bulk refrigerant or
products containing refrigerant to be members of an approved stewardship (recovery
and disposal) scheme. By making parties who manufacture or distribute refrigerant
responsible for recovery and disposal ofrefrigerant at the end ofan affected product's
life, the OPSGGM Act and associated regulations seek to address the externalities
associated with greenhouse gas emissions.

4.26. The ACCC notes, however, that the OPSGGM Act and associated regulations do not
impose quotas or provide minimum standards that must be met by a product
stewardship scheme for the recoveÍy, reclamation, resale and destruction of refrigerant.
They also do not provide general guidance as to best practice in the design and
implementation of a stewardship scheme. This leaves a great deal of uncertainty in the
industry about the steps that they need to take to fully comply with the various
legislative and regulatory requirements.

4.27. Further, while unlawfully emitting refrigerant is an offence under the OPSGGM Act, it
can be difficult to prove unlawful emissions as it is an unobservable event.

4.28. In this regulatory environment, the ACCC considers that suppliers acting individually
have an incentive to adopt the minimum recovery and disposal practices necessary to
comply with the legislation, particularly where competitors are also meeting these
minimum standards. Over time, the absence of compliance activity could result in
widespread adoption of progressively lower recovery and disposal standards across the
industry.

17 Currently there is no domestic production of bulk refrigerant.
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4.29. The ACCC notes that this view is consistent with submissions from the Green Cooling
Association and the RRA. The Green Cooling Association submits that,
notwithstanding that the recovery and safe disposal of refrigerant is compulsory, it is
almost impossible to detect the unlawful release of refrigerant and there is little
incentive to comply with regulation. Similarly, the RRA submits that it operates in a
weak regulatory environment, with little or no compliance activity.

4.30. The Scheme for which the RRA seeks authorisation has the potential to facilitate
higher levels of compliance with the OPSGGM Act and associated regulations and
thereby result in further reductions in greenhouse gas emissions than would likely be
realised absent such an arrangement.

4.3I. The Scheme facilitates higher levels of compliance and better environmental outcomes
by:

. offering a rebate to contractors and wholesalers to encourage the recovery and
retum ofrefrigerant

o effectively removing the incentives that individual members might otherwise have
to adopt minimum standards for the recovery and disposal of refrigerant and
otherwise shirk their regulatory responsibilities without detection and

o enabling collective consideration of alternative reclamation and destruction
services.

4.32. 'While it is diffrcult to quantiff the level of recovery achieved by the Scheme over and
above what may have been achieved under the legislation alone, the ACCC notes that
the RRA submits that the Scheme has resulted in the recovery of 3500 tonnes of
refrigerant since it coÍìmenced in 1993, importantly, with the amount of refrigerant
recovered increasing over time. For example, the volume of refrigerant recovered
doubled from 2003-04 to 2006-07, with further growth of 25Yo in the two years to the
end of June 2009.18

4.33. The ACCC notes the Scheme has broad industry and government support, with alarge
number of interested parties claiming that the Scheme is one of the best of its type in
the world and the sustained increase in the volume of recovered refrigerant is testament
to its success and the industry's strong commitment to compliance and reducing
environmental harm.re

4.34. However, the ACCC also notes the claims by Dolomatrix and the Green Cooling
Association that the Scheme is not as effective as it could be. For example, Dolomatrix
submits that the Scheme recovers a low level of refrigerant relative to that available for
recovery. Moreover, Dolomatrix submits that there is greater potential than currently
employed to achieve greater environmental benefits and to provide an incentive for the
air conditioning industry to develop environmentally sound processes. Both
Dolomatrix and the Green Cooling Association submit that the Scheme is not
environmental best practice because of its low level of recovery and further
authorisation will cause this to continue.

t8 Refrigerant Reclaim Australia Limited, Annuøl Report 2009-10, p.7
re Submissionsfrom ACTROL, AREMA, ARKEMA, ARWA, BOC, Du Pont, Mitsubishi, ORICA, Refrigerant

Australia and VASA.
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4.35. Dolomatrix and the Green Cooling Association also submit that the Scheme fails
because it does not address matters such as through life leakage, enforcement of
refrigerant legislation or development of education and national awareness campaigns.

4.36. The RRA submits that it is during service operations and decommissioning that
refrigerant is available for recovery, although the RRA advises that much of the
refrigerant used in service work is to replace refrigerant that has leaked during
operation. The RRA submits that the Green Cooling Association's concern about
failure to address leakage rates is based on a misconception of the RRA's role. The
RRA submits that it is the role of environmental regulation and the environmental
regulator to address leakage rates of equipment.

4.37. The RRA submits that it is reclaiming between 355% and 61 .lYo of the volume of
refrigerant available for recovery as set out in Table 1.

TABLE 1: REFRIGERANT AVAILABLE FOR RECOYERY

Available for Recovery

Automotive Service
Comm/Ind/Dom Service
End of Life Vehicles
End of Life AC
End of Life Commercial

Range of estimations

300 400
400 600
190 240
470 680
300 300

Available for Recovery

Amount Retained for Reuse

Amount Available to be
Returned

Amount Returned to RRA

1660

-880

780

-475

2220

-880

1340

-475

Balance Available for Recovery

Percentage Recovery

30s

-61.1

865

-35.5

4.38.

4.39.

Source: Refrigerant Reclaim Australia Limited submission, 20 October 2011

The RRA advises that its calculations in Table I are based on sales of approximately
4580 tonnes of bulk refrigerant in 2009-10. Based on industry advice, the RRA
provided the following breakdown of the total volume of imported bulk refrigerant,
assuming a figure of 4600 tonnes:

o 600 tonnes used for original equipment manufacturing

o 1400 tonnes for new applications

o 900 tonnes for automotive air-conditioning service and

o 1700 tonnes for commercial, industrial and domestic service.

While there may be changes to the Scheme which could increase the amount of
refrigerant reclaimed, the relevant counterfactual is not a perfect scheme but rather a
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world in which the market and regulatory incentives on individual participants are
likely to result in a lower level of recovery.

4.40. The ACCC has also placed weight on the suppof for the Scheme from the Department
of Sustainability, as the government agency responsible for environmental regulation.
The Department of Sustainability has also noted that there is potential for other
schemes to be established. The ACCC would consider applications for authorisation
for other industry arrangements.

4.41. Accordingly, the ACCC considers that the Scheme is likely to result in a public benefit
through achieving a higher level of compliance with the regulatory regime seeking to
abate greenhouse gas emissions than would occur absent the Scheme.

Efficiency benefïts

4.42. The ACCC notes that to the extent that members pass through the cost of the levy to
consumers of products that contain refrigerant, consumers will face prices that are more
reflective of the full (opportunity) cost of affected products to society. As a result, the
ACCC considers the Scheme is likely to achieve a more efficient allocation of
resources in the Australian economy.

4.43. Additionally, the RRA submits that its Scheme provides a low cost product stewardship
program that assists importers of refrigerant to comply with their legislative
obligations.

4.44. As noted, the OPSGGM Act and associated regulations require importers to take
responsibility for the refrigerant they import by participating in a product stewardship
scheme such as the RRA, joining with others to establish a scheme that is tailored to
their needs, or establish their own scheme.

4.45. The ACCC notes that the Scheme has broad industry support and to date alternate
schemes have not been developed.

4.46. The ACCC accepts that there are cost effrciencies, primarily arising from economies of
scale and savings in transaction costs to comply with the OPSGGM Act and associated
regulations, which can be achieved from the Scheme relative to a situation where there
are multiple smaller schemes each replicating recovery and disposal arrangements.

Potential to promote competition for the supply of refrigerant in Australia

4.47. The RRA seeks authorisation to exercise discretion as to whether to sell or destroy
reclaimed refrigerant.

Res elling of reclaimed refri ger ant

4.48. Currently, there are no other resellers of reclaimed refrigerant in Australia.

4.49. The RRA submits that should it decide to sell reclaimed refrigerant it may have the
effect of providing competition to some replacement products such as HCFCs and
HFCs that might otherwise have gained higher sales, by reducing the need to import
replacement HCFC and HFC. However, the RRA acknowledges that the volume of
refrigerant to be reclaimed is likely to be small compared to the total volume of
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refrigerant available (i.e. between200 - 500 tonnes in a total bulk market of 4500
tonnes).

4.50. Alternatively, the RRA argues that should it decide not to sell reclaimed refrigerant it
may be seen as restricting the supply of a refrigerant that would compete with
alternative products of its contributors and members, thereby potentially reducing
competition in the market.

4.51. For example, Heatcraft considers that destroying refrigerants rather than recycling
suppresses the development of alternative products. Technochem submits that a
decision by the RRA not to reclaim recovered refrigerant is potentially anti-competitive
because it lessens competition for new refrigerant. Technochem states that it would
welcome the opportunity to purchase used refrigerant from the RRA as it is in the
process of evaluating a facility dedicated to reclaiming refrigerant. Technochem claims
that the opportunity to purchase used refrigerant has not previously been available
therefore restricting its ability to offer an alternative to the market.

4.52. The ACCC considers that, while the anticipated volume of reclaimed HCFCs is
relatively small at200 tonnes (or 500 tonnes of both HCFCs and HFCs), it may
nevertheless create some competition for the supply of imported (virgin) refrigerant.
This may result in reduced costs for maintenance and servicing of equipment
containing refrigerant which may flow on to consumers of those services.

Disposal of reclaimed refrigerant

4.53. The RRA is also seeking authorisation to consider alternative disposal practices that
will be applied to recovered refrigerant.

4.54. Dolomatrix is currently the only company licensed to provide refrigerant destruction
services in Australia and the RRA is Dolomatrix' primary customer.

4.55. Given that destruction services account for nearly 40Yo of the RRA's operating costs,
and that new technologies are emerging, the RRA submits that it wishes to explore and
encourage new and competitive technologies and providers that are emerging whether
in Australia or offshore.

4.56. The RRA submits that it has tried unsuccessfully to obtain a licence to use the Plascon
patented technology (owned by Dolomatrix) to destroy refrigerant. The RRA also
submits that these emerging technologies have the potential over time to counter
Dolomatrix' monopoly.

4.57. The RRA submits that the scale of the Australian refrigerant market has been such that
there has never been more than one facility capable of engaging in the destruction
function, and on occasions there has been no such facility.

4.58. The ACCC considers that allowing the RRA to consider altemative destruction services
may encourage competition for destruction services and therefore lower destruction
costs. The ACCC notes Dolomatrix' concern that access to levy funds may give RRA
an unfair competitive advantage in the supply of destruction services. This issue is
considered below under the heading Public Detriment.
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ACCC conclusion on public benefits

4.59. The ACCC considers that authorising the RRA to set rebates and consider alternative
disposal processes is likely to facilitate higher levels of compliance with regulatory
requirements which seek to abate greenhouse gas emissions in Australia.

4.60. Where consumers pay closer to the full opportunity cost of products which contain
refrigerant this signals a more efficient allocation of resources. The ACCC considers
there are also likely to be cost effrciency benefits from the Scheme. There is also
potential for the Scheme to promote competition for the supply of refrigerant in
Australia.

Public detriment

4.6I. Public detriment is also not defined in the CCA but the Tribunal has given the concept
a wide ambit, including:

...any impairment to the communþ generally, any harm or damage to the aims pursued by the
society including as one of its principal elements the achievement of the goal of economic
efficiency.20

4.62. In general terms, any agreement amongst competitors to increase their prices is likely
to lessen competition relative to a situation where each business individually makes its
own pricing decisions. However, the extent of the detriment and the impact on
competition of the collective agreement will depend on the specific circumstances
involved.

4.63. In this instance, the RRA is proposing to expand the scope of its Scheme to allow it to
determine and set the level of levies and rebates, as well as allowing it to sell reclaimed
refrigerant and consider alternative destruction methods.

4.64. The ACCC has considered four types of public detriments that potentially arise from
the conduct:

o increased risk of cost padding

. increased barriers to entry for alternative schemes

. increased barriers to entry and expansion by alternative refrigerant reclaimers and

o potential for collusive anticompetitive conduct beyond that authorised.

4.65. These are discussed in turn below.

Increased risk of cost padding

4.66. Competition tends to drive firms to look for the most efficient way to organise its
operations and reduce its costs. A monopoly provider of a product or service generally
will have strong incentives to do the sarne, unless the managers of that business have
freedom to pursue objectives other than the maximisation of profits. In particular,
where managers have freedom to pursue a "quiet life", they may not always make

to R" 7-El"uen Stores (1994) ATPR 4l-357 at 42,683.
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decisions that maximise effrciency. This phenomenon is sometimes referred to as

managerial slack or 'X-inefficiency' and can lead to cost padding and slower take-up of
new technologies and business practices.

The RRA currently administers the only product stewardship scheme in Australia to
facilitate members' compliance with the OPSGGM Act and associated regulations.

The ACCC notes that the levy revenues collected by the RRA represent a significant
source of funds (approximately $14 million in 2009-10). However, the RRA's Board is
elected by members, who are well placed to observe any cost padding in the RRA's
expenditures and budgets.

However, the ACCC also notes that the RRA is also seeking authorisation to change
the levy from time to time. The ACCC further notes that the RRA has not sought to
place any restrictions on the potential size of the levy or the circumstances in which it
may be amended by the RRA Board.

Heatcraft considers that any decision or agreements resulting from any discussions to
change the levy or rebate should be independently reviewed and authorised by the
ACCC after consultation with relevant stakeholders. Heatcraft does not support the
RRA Board being able to set and apply any such changes without this review and
consultative process.

The ACCC considers that the ability of RRA members to form their own product
stewardship scheme may somewhat constrain the ability of the RRA to realise higher
revenue by increasing the levy, rather than lose members and associated levy
contributions.

Notwithstanding this, the ACCC considers that, absent further information about the
extent of any levy increases and the circumstances in which the levy may be amended
(and potential public benefits), the ACCC cannot be confident that an open-ended
ability to change the levy will not result in cost padding in the future.

The ACCC also notes that the RRA is seeking authorisation for five years but has also
indicated that it does not foresee the requirement for an increase in the levy in the next
five years. As such, it is difficult for the ACCC to consider there is a need for unlimited
flexibilþ to vary the levy.

The ACCC invites the RRA and interested parties to provide further information about
the potential impact of allowing the RRA to amend the levy within a5 year term of
authorisation.

Increased barriers to entry for alternative schemes

4.67.

4.68.

4.69.

4.70.

4.71.

4.72.

4.73.

4.74.

4.75.

4.76.

The Green Cooling Association and Dolomatrix' submit that it is diffrcult to set up an
altemative scheme as only the RRA has access to the levy.

The ACCC notes that members of the Scheme are only required to pay a levy while
they are members of the RRA. If importers chose to develop their own scheme or join
an altemative scheme they would no longer be required to pay the levy. As such, an
alternative scheme could be established and perhaps funded by way of a similar levy,
provided the product stewardship scheme was approved by the Department of
Sustainability and if relevant, authorised by the ACCC.
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4.77. Therefore, the ACCC considers that should an alternate scheme be developed that was
able to demonstrate that it could provide an efficient and cost effective service, the
industry would be likely to support such an alternate scheme. Authorisation could be
sought for an altemative scheme if necessary.

Increased barriers to entry or expansion for alternative refrigerant reclamation and
destruction services

4.78. One of the disposal alternatives for which RRA is seeking authorisation is the ability to
reclaim recovered refrigerant to on-sell.

4.79. Refrigerant that has been reclaimed has been treated to retum the refrigerant to its
original specifications. Chemical analysis is required to verify that reclaimed
refrigerant meets the relevant product standard. Reclamation is usually undertaken
when used refrigerant is to be put into equipment other than the equipment it was
removed from. Whereas, recycled refrigerant usually refers to a process whereby the
refrigerant is extracted from equipment, cleaned to remove water, oil and other
contaminants and put back into the same equipment. The ACCC notes that these terms
are sometimes used interchangeably by interested parties.

4.80. The RRA submits that where there is a strong demand for refrigerantthat is being
phased out it can be cost effective to reclaim. The RRA advises that it arranged for the
reclamation of CFCs in the 1990s when there was a demand for it as it was being
phased out.

4.81. The RRA submits that there is currently demand for refrigerant due to the phase out of
HCFC22. The RRA states that the price of HCFC2T has recently risen reflecting its
growing scarcity, as occurred at the same time that CFCs were being phased out.

4.82. Dolomatrix contends that because the RRA is the only party thathas access to the levy
fund and can determine how this fund is used, including determining reclamation and
destruction services, it is directly anti-competitive. Dolomatrix suggests that other
parties should have access to the levy so that they may also provide refrigerant
recovery services and therefore submit refrigerant for reclamation or destruction.

4.83. Dolomatrix further submits that allowing the RRA to develop recycling services and
international destruction services at the expense of an alternate Australian provider of
those services will result in unfair competition against commercial facilities because the
RRA is the only organisation entitled to the levy and therefore may unfairly subsidise
such services.

4.84. The Green Cooling Association submits that allowing the RRA to sell reclaimed
refrigerant may be anti-competitive as it would have the effect of enabling the RRA to
allocate reclaimed refrigerant to selected organisations whilst all suppliers of
refrigerant pay for this subsidised activity.

4.85. The ACCC notes Dolomatrix' and the Green Cooling Association's claim that other
parties do not have access to the levy, and by implication cannot compete with the
RRA in offering arebate for the return of refrigerant (which at the current rate would
be $10.50 per kilogram), and therefore cannot compete with the RRA to provide
recovery and reclamation services.
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4.86. The ACCC considers that the RRA is only likely to reclaim refrigerant if there is a
demand and it is cost effective to recover and process, for example, where there is
limited supply due to quotas/phasing out of refrigerant or where a carbon pricing
scheme creates value in recovering and reclaiming refrigerant. The ACCC considers
that in these circumstances, new entrants may also be encouraged to provide recovery
and reclamation services. In this regard the ACCC notes the submission from
Technochem that it would welcome an opportunity to purchase used refrigerant from
the RRA.

4.87. The ACCC considers that there is no indication that the RRA would sell reclaimed
refrigerant on a selective basis but considers it more likely that it would make a
commercial decision based on the best interests of the Scheme.

4.88. In any event, should the RRA selectively sell reclaimed refrigerant to only benefit
individual members or offer reclaimed refrigerant to members on more favourable
terms than non-members this would likely raise concerns such that the ACCC would
review the authorisation.

4.89 . Moreover, as noted earlier, importers of refrigerant can set up their own scheme, or j oin
another product stewardship scheme if they consider it is more efficient than the RRA.
Importers are only required to pay the levy while they are members of the Scheme.

4.90. On balance, the ACCC does not consider that the Scheme and the imposition of the
levy creates a significant barrier to new entrants providing recovery and reclamation
services.

Potential for collusive anticompetitive conduct beyond that authorised.

4.9r. The ACCC has noted in previous authorisations that it is generally concerned if, under
the guise of the authorised arrangements, other issues were collectively determined
between authorised parties. As an example, the ACCC would be concerned if
importers of refrigerant were to raise issues of pricing (beyond the levy or the rebates)
or market sharing during any discussion with the RRA about its activities.

However, in this regard the ACCC notes that the levy arrangements have been in place
for more than 15 years and there is no evidence to suggest that they have been, or are
likely to be utilised in any way contrary to the authorised conduct.

ACCC conclusion on public detriments

4.92.

4.93.

4.94.

The ACCC considers that allowing the RRA to continue to apply a $2.00 per kilo levy
on imported refrigerant carries a low risk of inefficiency from cost padding. However,
the RRA is seeking authorisation to allow it to vary the levy but has not provided any
information about the possible extent of any variation nor the circumstances in which it
may be amended. Absent further information about the circumstances in which the
levy may be amended, the ACCC cannot be certain that it will not result in significantly
higher prices for consumers of the end products.

The ACCC considers that the arrangements would be unlikely to preclude the potential
entry of alternative schemes or entry of a commercial competitor to the RRA and that
collusive activities beyond those authorised are unlikely.
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Balance of public benefit and detriment

4.95. In general, the ACCC may only grant authorisation if it is satisfied that, in all the
circumstances, the proposed conduct is likely to result in a public benefit, and that
public benefit will outweigh any likely public detriment.

4.96. In the context of applying the net public benefit test in section 90(8)21 of the CCA, the
Tribunal commented that:

... something more than a negligible benefrt is required before the power to grant authorisation can be
exercised.22

4.97. For the reasons outlined in this chapter the ACCC is satisfied that allowing the RRA to
implement and change the rebates, and consider alternative reclamation and destruction
services is likely to facilitate compliance with regulatory requirements, result in
efficiency benefits and also have the potential to promote competition in the relevant
market.

4.98. While the levy is likely to result in (higher) prices that more closely reflect the full cost
of refrigerant to society this is not a source of public detriment. However, the ACCC
considers that, absent further information about the level and circumstances in which
the RRA Board may amend the levy the ACCC cannot be confident that the ability to
change the levy from its current level will confer public benefits and not result in a
public detriment in the future. Therefore, based on the information currently available
the ACCC does not propose to authorise the RRA to amend the levy. However, the
ACCC invites the RRA and interested parties to provide further information about the
potential impact of allowing the RRA to amend the levy during the proposed term of
authorisation.

4.99. The ACCC considers that absent the ability for the RRA to change the levy, the public
benefits that are likely to result from the conduct are likely to outweigh the public
detriment. The ACCC is therefore satisfied that the tests in sections 90(6), 90(7),
90(54) and 90(5B) are met.

Length of authorisation

4.100. The CCA allows the ACCC to grant authorisation for a limited period of time.23 The
ACCC generally considers it appropriate to grant authorisation for a limited period of
time, so as to allow an authorisation to be reviewed in the light of any changed
circumstances.

4.101. In this instance, the RRA seeks authorisation for five years.

4.102. Dolomatrix argues that the ACCC should only grant a form of temporary authorisation
in line with the authorisation previously granted rather than ablanket authorisation for
five years, pending consideration of the likely significant relevant legislative

The test at 90(8) of the Act is in essence that conduct is likely to result in such a benefit to the public that it
should be allowed to take place.
Re Application by Michael Jools, President of the NSW Taxi Drivers Association [2006] ACompT 5 at
paragraph22.
Section 91(l).

21
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developments relating to Extended Producer Responsibility (EPR) and an Emissions
Trading Scheme (ETS).

4.103. Dolomatrix contends that the likely development of EPR and ETS legislation is likely
to overlap with a five year period of authorisation sought by the RRA and in so doing
will create a conflict between the authorisation and the application of such legislation.

4.104. The Green Cooling Association makes similar claims and requests that the ACCC limit
authorisation to one year,that any affangements remain in line with the authorisation
previously granted, and is contingent on EPR and ETS developments.

4.105. The RRA contends that proposals for law reform in the area of environmental
regulation, such as EPR, will not significantly alter the impact of that regulation on the
markets in question and do not appear to provide any substantive reason to prevent
authorisation.

4.106. With regard to possible ETS legislation, the RRA argues that in the current state of
policy development it is impossible to know whether Australia will move to an ETS or
some other form of carbon price, or whether HCFCs or HFCs will be included within
the scope of any such system or price. The RRA submits that the introduction of a
possible ETS is insufhcient reason to delay authorisation.

4.107. In certain circumstances, the ACCC may review and possibly revoke an authorisation
at any time. The ACCC is able to consider whether changes to the regulatory
environment are likely to impact the public benefits and detriments likely to result from
the authorisation.

4.108. Accordingly, the ACCC proposes to grant authorisation for five years.
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5. Draft determination

The application

5.1. On20 October 2010, the RRA lodged application for authorisation A91256 with the
Australian Competition and Consumer Commission (the ACCC).

5.2. Application A91256 was made using Form B, Schedule 1, of the Trade Practices
Regulations I974. The application was made under subsection 88 (1)/88(14), of the
CCA to allow the RRA to continue to operate a product stewardship scheme to recover,
reclaim andlor destroy ozone depleting and synthetic greenhouse gas refrigerants
imported in bulk or contained in equipment sold in Australia, and to extend the Scheme
to allow industry participants (which arepart of the RRA Board) to:

o Discuss and agree to set and consistently apply a levy in addition to the price of
ozone depleting and synthetic greenhouse gas refrigerants imported into or
manufactured and sold in Australia.

o Discuss and agree to determine the value of rebates to be paid by RRA to
wholesalers and contractors for the return of recovered refrigerant.

o Discuss and agree to determine the processes and disposal practices that will be
applied to recovered refrigerant; the main options for such processes and practices
being storage, reclamation and sale, and destruction in Australia or offshore.

5.3. Section 904(1) requires that before determining an application for authorisation the
ACCC shall prepare a draft determination.

The net public benefït test

5.4. For the reasons outlined in Chapter 4 of this draft determination, the ACCC considers
that in all the circumstances the conduct for which authorisation is sought is likely to
result in a public benefit that would outweigh the detriment to the public constituted by
any lessening of competition arising from the conduct.

Conduct for which the ACCC proposes to grant authorisation

5.5. The ACCC proposes to grant authorisation to allow the RRA to continue to operate a
product stewardship scheme to recover, reclaim and/or destroy ozone depleting and
synthetic greenhouse gas refrigerants imported in bulk or contained in equipment sold
in Australia, including the application of the levy at the current rate of $2.00 per
kilogram of imported refrigerant in addition to the price of ozone depleting and
synthetic greenhouse gas refrigerants imported into or manufactured and sold in
Australia, and to extend the Scheme to allow industry participants (which are part of
the RRA Board) to:

o Discuss and agree to determine the value of rebates to be paid by RRA to
wholesalers and contractors for the return ofrecovered refrigerant.
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o Discuss and agree to determine the processes and disposal practices that will be
applied to recovered refrigerant; the main options for such processes and practices
being storage, reclamation and sale, and destruction in Australia or offshore

5.6. The ACCC proposes to grant authorisation for a period of five years.

5.7. This draft determination is made on 3 March 2011.

5.8. The attachments to this determination are part of the draft determination.

Conduct for which the ACCC does not propose to grant authorisation

5.9. The ACCC does not propose to grant authorisation to allow the RRA to amend the
level of the levy.

Interim authorisation
5.10. At the time of lodging the application the RRA requested interim authorisation to allow

it to continue to operate its Scheme of recovering refrigerant including the application
of a levy of $2.00 per kilogram of refrigerant imported as bulk or contained in
equipment sold in Australia, as authorised under authorisation A91079. The ACCC
granted interim authorisation on 1 December 2010 with effect from 1 January 2011.

5.1 1. Interim authorisation will remain in place until the date the ACCC's final determination
comes into effect or until the ACCC decides to revoke interim authorisation.

tr'urther submissions

5.12. The ACCC will now seek further submissions from interested parties. In addition, the
applicant or any interested party may request that the ACCC hold a conference to
discuss the draft determination, pursuant to section 904 of the CCA.
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Attachment A - the authorisation process

The Australian Competition and Consumer Commission (the ACCC) is the independent
Australian Govemment agency responsible for administering the Competition and Consumer
Act 2010 (the CCA). A key objective of the CCA is to prevent anti-competitive conduct,
thereby encouraging competition and efficiency in business, resulting in a greater choice for
consumers in price, quality and service.

The CCA, however, allows the ACCC to grant immunity from legal action in certain
circumstances for conduct that might otherwise raise concerns under the competition provisions
of the CCA. One way in which parties may obtain immunity is to apply to the ACCC for what
is known as an'authorisation'.

The ACCC may 'authorise' businesses to engage in anti-competitive conduct where it is
satisfied that the public benefit from the conduct outweighs any public detriment.

The ACCC conducts a public consultation process when it receives an application for
authorisation. The ACCC invites interested parties to lodge submissions outlining whether they
support the application or not, and their reasons for this.

After considering submissions, the ACCC issues a draft determination proposing to either grant
the application or deny the application.

Once a draft determination is released, the applicarrt or any interested party may request that the
ACCC hold a conference. A conference provides all parties with the opportunity to put oral
submissions to the ACCC in response to the draft determination. The ACCC will also invite the
applicant and interested parties to lodge written submissions commenting on the draft.

The ACCC then reconsiders the application taking into account the comments made at the
conference (if one is requested) and any further submissions received and issues a final
determination. Should the public benefit outweigh the public detriment, the ACCC may grant
authorisation. If not, authorisation may be denied. However, in some cases it may still be
possible to grant authorisation where conditions can be imposed which sufficiently increase the
benefit to the public or reduce the public detriment.
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Attachment B - sþ¡snology of ACCC assessment for application
491256

The following table provides a chronology of significant dates in the consideration of the
application by Refrigerant Reclaim Australia Limited.

20 October 2010 Application for authorisation lodged \Mith the ACCC, including an
application for interim authorisation.

The ACCC granted interim authorisation to allorr the RRA to continue to
apply an indusüry agreed levy. Interim authorisation commenoed on 1

January 2011.

1 December 2010
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Attachment C - the tests for authorisation and other relevant
provisions of the Äct

Competition and Consumer Act 2010
Section 90-Determination of applications for authorisations

(1) The Commission shall, in respect of an application for an authorization:

(a) make a determination in writing granting such authorization as it considers appropriate; or

(b) make a determination in writing dismissing the application.

(2) The Commission shall take into account any submissions in relation to the application made to it by the
applicant, by the Commonwealth, by a State or by any other person.

Note: Alternatively, the Commission may rely on consultations undertaken by the AEMC: see

section 908.

(4) The Commission shall state in writing its reasons for a determination made by it.

(5) Before making a determination in respect of an application for an atthorizalion the Commission shall
comply with the requirements of section 90A.

Note: Alternatively, the Commission may rely on consultations undertaken by the AEMC: see

section 908.

(54) The Commission must not make a determination granting an authorisation under subsection 88(14) in
respect of a provision of a proposed contract, arrangement or understanding that would be, or might be, a
cartel provision, unless the Commission is satisfied in all the circumstances:

(a) that the provision would result, or be likely to result, in a benefit to the public; and

(b) that the benefit would outweigh the dehiment to the public constituted by any lessening of
competition that would result, or be likely to result, if:

(Ð the proposed contract or affangement were made, or the proposed understanding \ryere

arrived at; and

(iÐ the provision were given effect to.

(5B) The Commission must not make a determination granting an authorisation under subsection 88(14) in
respect ofa provision ofa contract, arrangement or understanding that is or may be a cartel provision,
unless the Commission is satisf,red in all the circumstances:

(a) that the provision has resulted, or is likely to result, in a benefit to the public; and

(b) that the benefit outweighs or would outweigh the detriment to the public constituted by any
lessening of competition that has resulted, or is likely to result, from giving effect to the
provision.

(6) The Commission shall not make a determination granting an authorization under subsection 88(1), (5) or
(8) in respect of a provision (not being a provision that is or may be an exclusionary provision) of a
proposed contract, arrangement or understandirg, io respect ofa proposed covenant, or in respect of
proposed conduct (other than conduct to which subsection 47(6) or (7) applies), unless it is satisfied in all
the circumstances that the provision ofthe proposed contract, arrangement or understanding, the proposed

covenant, or the proposed conduct, as the case may be, would result, or be likely to result, in a benefit to
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the public and that that benefit would outweigh the detriment to the public constituted by any lessening of
competition that would result, or be likely to result, if:

(a) the proposed contract or arrangement were made, or the proposed understanding were arrived at,
and the provision concerned were given effect to;

(b) the proposed covenant were given, and were complied with; or

(c) the proposed conduct were engaged il;

as the case may be.

(7) The Commission shall not make a determination granting an authorization under subsection 88(l) or (5) in
respect of a provision (not being a provision that is or may be an exclusionary provision) of a contract,
arrangement or understanding or, in respect of a covenant, unless it is satisfied in all the circumstances that
the provision ofthe contract, arrangement or understanding, or the covenant, as the case may be, has
resulted, or is likely to result, in a benefit to the public and that that benefit outweighs or would outweigh
the detriment to the public constituted by any lessening of competition that has resulted, or is likely to
result, from giving effect to the provision or complying with the covenant.

(8) The Commission shall not:

(a) make a determination granting:

(Ð anauthorization under subsection 88(1) in respect ofa provision ofa proposed contract,
arrangement or understanding that is or may be an exclusionary provision; or

(iÐ an authorization under subsection 88(7) or (74) in respect ofproposed conduct; or

(iiÐ an authorization under subsection 88(8) in respect ofproposed conduct to which
subsection 47(6) or (7) applies; or

(iv) an authorisation under subsection 88(84) for proposed conduct to which section 48
applies;

unless it is satisfied in all the circumstances that the proposed provision or the proposed conduct
would result, or be likely to result, in such a benefit to the public that the proposed contract or
arrangement should be allowed to be made, the proposed understanding should be allowed to be
anived at, or the proposed conduct should be allowed to take place, as the case may be; or

(b) make a determination granting anauthoization under subsection 88(1) in respect of a provision
of a contract, arrangement or understanding that is or may be an exclusionary provision unless it
is satisfied in all the circumstances that the provision has resulted, or is likely to result, in such a
beneht to the public that the contract, arrangement or understanding should be allowed to be
given effect to.

(9) The Commission shall not make a determination granting an authorization under subsection 88(9) in
respect of a proposed acquisition of shares in the capital of a body corporate or of assets of a person or in
respect of the acquisition of a controlling interest in a body corporate within the meaning of section 504
unless it is satisfied in all the circumstances that the proposed acquisition would result, or be likely to
result, in such a benefit to the public that the acquisition should be allowed to take place.

(94) In determining what amounts to a benefit to the public for the purposes of subsection (9):

(a) the Commission must regard the following as benefits to the public (in addition to any other
benefits to the public that may exist apart from this paragraph):

(Ð a significant increase in the real value ofexports;
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(iÐ a significant substitution of domestic products for imported goods; and

without limiting the matters that may be taken into account, the Commission must take into
account all other relevant matters that relate to the international competitiveness of any Australian
industry.

Variation in the language of the tests

There is some variation in the language in the Act, particularly between the tests in sections
90(6) and e0(8).

The Australian Competition Tribunal (the Tribunal) has found that the tests are not precisely the
same. The Tribunal has stated that the test under section 90(6) is limited to a consideration of
those detriments arising from a lessening of competition but the test under section 90(8) is not
so limited.2a

However, the Tribunal has previously stated that regarding the test under section 90(6):

[the] fact that the only public detriment to be taken into account is lessening of competition does not mean that
other defriments are not to be weighed in the balance when a judgment is being made. Something relied upon as a
benef,rt may have a beneficial, and also a detrimental, effect on society. Such defrimental effect as it has must be

considered in order to determine the extent of its benehcial effect."

Consequently, when applying either test, the ACCC can take most, if not all, public detriments
likely to result from the relevant conduct into account either by looking at the detriment side of
the equation or when assessing the extent of the benefits.

Given the similarþ in wording between sections 90(6) and 90(7), the ACCC considers the
approach described above in relation to section 90(6) is also applicable to section 90(7). Further,
as the wording in sections 90(5,4') and 90(5B) is similar, this approach will also be applied in the
test for conduct that may be a cartel provision.

Conditions

The Act allows the ACCC to grant authorisation subject to conditions.26

Future and other parties

Applications to make or give effect to contracts, arangements or understandings that might
substantially lessen competition or constitute exclusionary provisions may be expressed to
extend to:

. persons who become party to the contract, arrangement or understanding at some time
in the future''

Australiqn Association of Pathologt Practices Incorporated [2004] ACompT 4;7 April2004. This view was
supported n VFF Chicken Meat Growers' Boycott Authorisation [2006] AcompT9 atparagraph 61 .

Re Association of Consulting Engineers, Austrqlia (1981) ATPR 40-2-2 at 42788. See also: Media Council
case (1978) ATPR 40-058 at 17606; and Application of Southern Cross Beverages Pty. Ltd., Cødbury
Schweppes Pty Ltd and Amatil Ltd for review (1981) ATPR 40-200 at42,763,42766.
Section 91(3).

(b)

DRAFT DETERMINATION 34 491256



. persons named in the authorisation as being aparty or a proposed party to the contract,
arrangement or understanding.2s

Six- month time limit

A six-month time limit applies to the ACCC's consideration of new applications for
authorisatio rle . tt does not apply to applications for revocation, revocation and substitution, or
minor variation. The six-month period can be extended by up to a further six months in certain
circumstances.

Minor variation

A person to whom an authorisation has been granted (or a person on their behalf) may apply to
the ACCC for a minor variation to the authorisation.3O The Act limits applications for minor
variation to applications for:

... a single variation that does not involve amaterial change in the effect of the authorisation.3r

V/hen assessing applications for minor variation, the ACCC must be satisfied that:

the proposed variation satisfies the definition of a 'minor variation' and

if the proposed variation is minor, the ACCC must assess whether it results in any
reduction to the net benefit of the conduct.

Revocation; revocation and substitution

A person to whom an authorisation has been granted may request that the ACCC revoke the
authorisation.3t The ACCC may also review an authorisation with a view to revoking it in
certain circumstances.33

The holder of an authorisation may apply to the ACCC titute
a new authorisation in its place.3a The ACCC may also to
revoking it and substituting a new authorisation in its p

27 Section 88(10).
28 Section 88(6).
2e Section 90(104)
30 Subsection 914(l)3t Subsection STZD(I).
32 Subsection 9lB(1)
33 Subsection 91B(3)
34 Subsection 9lC(l)
3s Subsection 9lC(3)
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