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Summary 

The ACCC grants authorisation A91249 for owner driver members of the Transport Workers’ 
Union of Australia, Queensland Branch (TWU) to collectively bargain with Q-crete Premix (Q-
crete) about the terms on which they supply concrete cartage services. 

The ACCC grants authorisation for five years.  

On 5 October 2010, the TWU lodged an application for authorisation for its owner driver 
members to engage in collective bargaining with Q-crete, with the assistance of the TWU, for 
the purpose of establishing contractual arrangements for the cartage of concrete. 
 
Q-crete is one of around 30 suppliers of pre-mix concrete in the greater Brisbane area.  To 
deliver pre-mixed concrete Q-crete employs a mix of employee drivers who operate prime 
movers owned by Q-crete, and owner drivers who drive under contract to Q-crete and supply 
their own prime mover.  

Currently Q-crete employs approximately 16 employee drivers and contracts with 10 owner 
drivers. The proposed collective bargaining arrangements are only in relation to owner drivers 
contracted by Q-crete. 

The ACCC considers that the collective bargaining arrangements are likely to result in public 
benefits through transaction cost savings and providing the opportunity for increased owner 
driver input into the terms and conditions on which they supply concrete cartage services. 

The ACCC considers that the collective bargaining arrangements are unlikely to result in 
significant anti-competitive detriment because of the limited scope of the proposed bargaining 
group and because participating in collective negotiations is voluntary for both Q-crete and 
owner drivers. Collectively negotiated contracts will only be agreed and implemented where 
both Q-crete and the owner drivers consider it in their best interest to do so.  

On balance the ACCC considers that the likely benefits that will arise from the proposed 
collective bargaining arrangements will outweigh any public detriment. The ACCC grants 
authorisation for five years. 
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List of abbreviations  

 
ACCC The Australian Competition and Consumer Commission 

The Act Prior to 1 January 2011, the Trade Practices Act 1974 and, as 
of 1 January 2011, the Competition and Consumer Act 2010. 

Boral Boral Construction Materials 

Holcim Holcim (Australia) Pty. Ltd. 

Hymix Hymix Australia Pty. Ltd. 

Q-Crete Q-Crete Premix 

TWU Transport Workers’ Union of Australia, Queensland Branch 
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1. The application for authorisation 
 
1.1. On 5 October 2010, the Transport Workers’ Union of Australia, Queensland Branch 

(TWU) lodged application for authorisation A91249 with the ACCC. 

1.2. Authorisation is a transparent process where the ACCC may grant immunity from legal 
action for conduct that might otherwise breach the Competition and Consumer Act 
20101 (the Act).  The ACCC may ‘authorise’ businesses to engage in anti-competitive 
conduct where it is satisfied that the public benefit from the conduct outweighs any 
public detriment.  The ACCC conducts a public consultation process when it receives 
an application for authorisation, inviting interested parties to lodge submissions 
outlining whether they support the application or not.  Further information about the 
authorisation process is contained in Attachment A.  A chronology of the significant 
dates in the ACCC’s consideration of this application is contained in Attachment B. 

1.3. Application A91249 was made under 

 Section 88(1) of the Act to make and give effect to a contract or arrangement, or 
arrive at an understanding, a provision of which would have the purpose, or 
would have or might have the effect, of substantially lessening competition 
within the meaning of section 45 of the Act.   

 Section 88(1A) of the Act to make and give effect to a contract or arrangement, 
or arrive at an understanding a provision of which would be, or might be, a cartel 
provision (other than a provision which would also be, or might also be, an 
exclusionary provision within the meaning of section 45 of the Act). 

1.4. In particular, the TWU is seeking authorisation for its owner driver members who are 
contracted to cart concrete for Q-crete Premix (Q-crete) to engage in collective 
bargaining with Q-crete, with the assistance of the TWU, for the purpose of 
establishing contractual arrangements for the cartage of concrete. 

1.5. It is proposed that the collective bargaining negotiations will cover the following terms 
and conditions: 

 cartage rates 

 a mechanism for those rates to increase annually 

 penalties for cartage outside standard hours 

 increased rates for specialist loads 

 demurrage rates and 

 equipment, including painting and badging of prime movers. 

1.6. It is proposed that the bargaining group will elect a steering committee to negotiate 
with Q-crete and that the outcome of negotiations will form a standard contract with Q-

                                                 

1     The title of the relevant trade practices legislation has changed. As of 1 January 2011, the Trade Practices Act 
1974 is now cited as the Competition and Consumer Act 2010. 
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crete.  Individual owner drivers will be able to accept these terms or seek to negotiate 
their own terms individually. 

1.7. Participation in the bargaining group will be voluntary.  Participants will be free to join 
the bargaining group at any time during negotiations, and may cease to participate in 
the bargaining group at any time. 

1.8. Members of the bargaining group will make decisions collectively wherever possible, 
but by majority decision in the event consensus cannot be reached. 

1.9. The TWU will provide administrative and secretarial support to the bargaining group, 
and officers of the TWU may attend negotiations and represent the group.  It is also 
proposed that TWU officers assist in drafting/amending proposals and providing 
evidence in support of proposals made by the bargaining group. 

1.10. Authorisation is sought for a period of five years. 

Other parties 

1.11. Under section 88(6) of the Act, any authorisation granted by the ACCC is 
automatically extended to cover any person named in the authorisation as being a party 
or proposed party to the conduct. 

1.12. The TWU has also sought authorisation for new owner drivers accepting work from Q-
crete to be able to join the bargaining group. 

Interim authorisation 

1.13. The TWU also sought interim authorisation to commence the collective bargaining 
process.  Interim authorisation was not sought to finalise or enter into any agreement 
negotiated. 

1.14. On 28 October, the ACCC granted interim authorisation.  The ACCC considered that 
interim authorisation may result in some efficiency benefits as negotiations would be 
able to commence and progress under the interim authorisation.  The ACCC considered 
that granting interim authorisation would be unlikely to alter the status quo as the 
collective bargaining process would not be finalised unless final authorisation was 
granted. 

1.15. The interim authorisation will remain in place until the date the ACCC’s final 
determination comes into effect or until the ACCC decides to revoke the interim 
authorisation. 

1.16. A copy of the ACCC’s interim authorisation decision is available from the ACCC’s 
website www.accc.gov.au/AuthorisationsRegister by following the links to this matter. 

Draft Determination 

1.17. Section 90A(1) requires that before determining an application for authorisation the 
ACCC shall prepare a draft determination. 

1.18. On 24 January 2011, the ACCC issued a draft determination proposing to authorise the 
collective bargaining arrangements for five years. 
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1.19. The ACCC received one submission in response to the draft determination from the 
target Q-Crete.  Q-Crete submitted that it did not oppose the application for 
authorisation on the basis that the TWU had not applied for authorisation to engage in 
boycott activity.   

1.20. No requests were made for a conference in relation to the draft determination. 
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2. Background to the application2 
 
The applicant 

2.1. The TWU is registered in accordance with the Fair Work (Registered Organisations) 
Act 2009.  The TWU states that its primary function is to protect the interests of its 
members and provide its members with industrial, professional and managerial 
services. 

2.2. The owner drivers party to the proposed arrangements are eligible for membership of 
the TWU on the basis that the rules of the TWU provide that independent contractors, 
who, if they were employees performing work of the kind which they usually perform 
as independent contractors, would be employees, are eligible for membership. 

Q-crete 

2.3. Q-crete is a supplier of pre-mix concrete in the greater Brisbane area.  Q-crete was 
purchased by Boral in 2006 through Boral’s wholly owned subsidiary Allen’s Asphalt 
Pty. Ltd. 

2.4. Q-crete’s distribution area is from Caboolture to the north of Brisbane to Springwood 
in the south.  In this respect, the TWU submits that the distribution area for concrete 
delivered by prime mover is limited to three hours travelling time, as concrete is only 
suitable for use if unloaded from an agitator within three hours of loading.  
Accordingly, the area of operations for a pre-mix concrete supplier is limited by the 
number and location of its concrete batching plants.  The area of operation for an owner 
driver in the concrete carting industry is similarly limited by time and distance.  That is, 
an owner driver cannot cart outside a three hour radius of a particular batching plant. 

2.5. To facilitate distribution, Q-crete has three base stations in the greater Brisbane area – 
Pinkenba (in Brisbane), Burpengary (north of Brisbane) and Archerfield (south of 
Brisbane).  Q-crete’s products include structural concrete, decorative mixes, pump and 
spray mixes, and special mixes. 

2.6. Q-crete engages the services of both employee drivers and owner drivers.  Q-crete 
employs approximately 16 employee drivers and contracts with 10 owner drivers.  
Employee drivers operate prime movers owned by Q-crete, while owner drivers under 
contract to Q-crete supply their own prime mover. 

Concrete cartage 

2.7. There are three main elements to a concrete carting vehicle, as follows: 

 the prime mover ranging in cost from $135,000 to $210,000 for a new vehicle 
and around $35,000 for a second hand one 

 the agitator which houses the mixing bowl and costs around $45,000 

 the mixing bowl which costs around $13,000. 

                                                 

2  The information in this section is taken from the TWU’s submission in support of the application for 
authorisation. 
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2.8. The TWU submits that there are around 30 companies supplying pre-mix concrete in 
competition with Q-crete in the greater Brisbane area.  These companies range in size 
from single truck operations to fleet operations.  The TWU submits that owner drivers 
mostly own single trucks, however there are increasing numbers of owner drivers who 
operate two or more vehicles.  The TWU states that these multi-vehicle or fleet owner 
drivers with a number of prime movers are preferred by concrete companies. 

2.9. Other than a concrete carting vehicle, or the ability to hire a vehicle, drivers only need 
an appropriate driver’s licence to operate in the industry. 

2.10. Generally, owner drivers supply and maintain the prime mover while the concrete 
company supplies and pays for the installation of the frame and bowl. 

2.11. The TWU submits that while the number of owner drivers reduced during the economic 
downturn from 2007 to 2009, there remains an oversupply of owner drivers. 

2.12. The TWU submits that there are generally few formal tender processes to supply 
concrete cartage services.  Rather, contracts are generally issued on standard terms 
determined by the concrete company. 

2.13. Generally, contracts entered into are exclusive.  That is, owner drivers are restricted 
from carting concrete for more than one company at any time. 

2.14. The TWU submits that owner drivers face relatively high exit barriers.  Firstly, owner 
drivers are locked into exclusive arrangements with Q-crete, as Q-crete provides the 
agitator and bowl and requires that owner drivers have their vehicle painted in company 
colours/logos.  Additionally, due to the over supply of owner drivers relative to demand 
for their services, there is a poor market for used vehicles.   

2.15. Additionally, the TWU submits that concrete cartage is a capital intensive industry and 
any period of time in which vehicles are not productively utilised is a downtime cost 
borne by the owner drivers. 

Q-crete’s arrangements with owner drivers 

2.16. Q-crete’s arrangements with owner drivers are set out in a rates schedule.  The TWU 
states that there is no written contract between Q-crete and owner drivers.  Rather, the 
terms of the contract (save for the rates schedule) are verbal.  The TWU states that the 
rates schedule has not increased since Boral purchased Q-crete in 2006.  In response to 
the draft determination Q-Crete advised that there was an increase in rates in 2008 to 
compensate for a spike in fuel costs, but rates have otherwise remained unchanged. 

2.17. Q-crete does not guarantee owner drivers a particular volume.  However, Q-crete does 
allow owner drivers to nominate for as many working days as they choose.  Owner 
drivers are required to provide advance notice of periods in which they will not be 
available for cartage. 

2.18. Remuneration for Q-crete’s owner drivers is comprised of two elements: 

 Cartage fees 

 Demurrage. 
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2.19. Cartage rates are based on distance travelled and load size. 

2.20. Q-crete divides its delivery area into zones.  Each zone has a rate per cubic metre of 
concrete.  The driver’s remuneration is calculated by multiplying the applicable zone 
rate (based on the rate per cubic metre multiplied by volume loaded) by the distance 
travelled from the base to the delivery site and return. 

2.21. Demurrage is payable after the driver has been at the delivery site for more than 45 
minutes.  After 45 minutes on the site has elapsed, demurrage is payable from the 30th 
minute.  The purchaser of the concrete is charged $1.90 per minute in demurrage fees, 
with the driver receiving $1.00 per minute of this amount. 

2.22. Q-crete sets a total volume per annum target for each owner driver. 

2.23. Owner drivers are liable for financial penalty if a load is delivered out of specification.  
The most common cause of loads being out of specification is incorrect slumping 
(adding too much or too little water to the load).  In these circumstances the driver 
forgoes payment for the load and is responsible for raw materials lost as a result. 

2.24. The TWU submits that the participating owner drivers have complained to the TWU 
over the past 12 months about the current terms of their employment and their inability 
to negotiate suitable conditions with Q-crete. It is in this context that the application for 
authorisation to collectively bargain with Q-crete has been lodged. 

Previous authorisations 

2.25. In October 1997, the ACCC granted application for authorisation A50016 for 
independent concrete carters in south east Queensland to collectively bargain with CSR 
Limited.  The arrangements were reauthorised for a further five years in 2003 
(A90808).  

2.26. Copies of the ACCC’s previous authorisation decisions are available from the ACCC’s 
website at www.accc.gov.au/AuthorisationsRegister. 
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3. Submissions received by the ACCC 
 

3.1. The ACCC tests the claims made by the applicant in support of an application for 
authorisation through an open and transparent public consultation process.  To this end 
the ACCC aims to consult extensively with interested parties that may be affected by 
the proposed conduct to provide them with the opportunity to comment on the 
application.   

3.2. Broadly, the TWU submits that the proposed arrangements will produce the following 
public benefits: 

 redress of the substantial imbalance between Q-crete and owner drivers in the 
negotiating process 

 transaction cost savings from conducting a single negotiation process 

 establishment and/or maintenance of appropriate minimum standards for the 
affected owner drivers 

 establishment of written terms of engagement for contractors and resultant greater 
certainty and enforceability. 

3.3. The TWU submits that the public detriments generated by the arrangements are 
negligible because the current level of competition between members of the proposed 
bargaining group is low and the proposed arrangements are voluntary. 

Prior to the draft determination 

3.4. The ACCC sought submissions from 22 interested parties potentially affected by the 
application, including concrete suppliers, owner drivers and government departments.  
The ACCC received submissions from the following interested parties: 

 Allen’s Asphalt Pty Ltd (trading as Q-crete Premix) 

 Holcim (Australia) Pty Ltd (Holcim) 

 Hymix Australia Pty Ltd (Hymix) 

3.5. A summary of public submissions received from interested parties follows. 

3.6. Q-crete submits that it does not oppose the application and Holcim submits that it does 
not intend to make any substantive submissions about the application.   

3.7. Hymix submits that if authorisation is granted the TWU will be in a better position to 
achieve standardisation of terms and conditions between employees and independent 
contractors in the concrete cartage industry.  Hymix argues that this standardisation of 
terms and conditions would substantially lessen competition for the supply of labour 
between these two main groups of suppliers of concrete cartage services. 

3.8. The TWU also provided a submission in response to Hymix’s submission. 
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Following the draft determination 

3.9. On 24 January 2011, the ACCC issued a draft determination in relation to the 
application for authorisation.  The draft determination proposed to authorise the 
collective bargaining arrangements for five years. 

3.10. The ACCC received one submission in response to the draft determination.  Q-Crete 
reiterated that it did not oppose the application for authorisation. 

3.11. A conference was not requested in relation to the draft determination. 

3.12. The views of the TWU and interested parties are outlined in the ACCC’s evaluation of 
the proposed collective bargaining arrangement in Chapter 4 of this determination. 
Copies of public submissions may be obtained from the ACCC’s website 
www.accc.gov.au/AuthorisationsRegister by following the links to the matter. 



 

DETERMINATION                                                                                                            A91249 9

4. ACCC evaluation 
 

4.1. The ACCC’s evaluation of the proposed collective bargaining arrangement is in 
accordance with test(s) found in the following sections of the Act: 

 sections 90(6) and 90(7) of the Act which state that the ACCC shall not authorise 
a provision of a proposed contract, arrangement or understanding, other than an 
exclusionary provision, unless it is satisfied in all the circumstances that: 

 the provision of the proposed contract, arrangement or understanding in the 
case of section 90(6) would result, or be likely to result, or in the case of 
section 90(7) has resulted or is likely to result, in a benefit to the public and 

 that benefit, in the case of section 90(6) would outweigh the detriment to 
the public constituted by any lessening of competition that would result, or 
be likely to result, if the proposed contract or arrangement was made and 
the provision was given effect to, or in the case of section 90(7) has resulted 
or is likely to result from giving effect to the provision. 

 sections 90(5A) and 90(5B) of the Act which state that the ACCC shall not 
authorise a provision of a proposed contract, arrangement or understanding that is 
or may be a cartel provision, unless it is satisfied in all the circumstances that: 

 the provision, in the case of section 90(5A) would result, or be likely to 
result, or in the case of section 90(5B) has resulted or is likely to result, in a 
benefit to the public and 

 that benefit, in the case of section 90(5A) would outweigh the detriment to 
the public constituted by any lessening of competition that would result, or 
be likely to result, if the proposed contract or arrangement were made or 
given effect to, or in the case of section 90(5B) outweighs or would 
outweigh the detriment to the public constituted by any lessening of 
competition that has resulted or is likely to result from giving effect to the 
provision. 

4.2. For more information about the tests for authorisation and relevant provisions of the 
Act, please see Attachment C. 

The market 
 
4.3. The TWU submits the relevant area of competition is that for owner drivers in the 

concrete cartage industry in the greater Brisbane area. 

4.4. The ACCC considers that the area of competition relevant to the assessment of the 
proposed arrangements is that for pre-mixed concrete delivery services that transport 
concrete from point of production to point of use (the concrete cartage market). 

4.5. On the supply side, vehicles are configured specifically for the transportation of pre-
mixed concrete. Similarly, on the demand side, users require transport services 
specifically configured to the transport of pre-mixed concrete. 
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4.6. The area of operations for pre-mixed concrete suppliers is limited due to the finite life 
of pre-mixed concrete once loaded onto a vehicle for transport.  In the case of Q-crete 
the area in which their three batching plants supply pre-mixed concrete is the greater 
Brisbane metropolitan area.  

4.7. As noted at paragraph 2.6, pre-mixed concrete suppliers can supply concrete cartage 
services themselves by purchasing their own vehicles and employing drivers, engage 
independent owner drivers or, as Q-crete does, operate with a mix of employee and 
independent owner drivers.  

4.8. The ACCC considers that the other area of competition relevant to consideration of the 
proposed arrangements is that for pre-mixed concrete as the terms on which pre-mixed 
concrete suppliers acquire transport services are likely to be reflected, at least to some 
extent, in the terms on which they supply pre-mixed concrete to end users.  

The counterfactual 
 
4.9. The ACCC applies the ‘future with-and-without test’ established by the Tribunal to 

identify and weigh the public benefit and public detriment generated by conduct for 
which authorisation has been sought.3 

 
4.10. Under this test, the ACCC compares the public benefit and anti-competitive detriment 

generated by arrangements in the future if the authorisation is granted with those 
generated if the authorisation is not granted.  This requires the ACCC to predict how 
the relevant markets will react if authorisation is not granted.  This prediction is 
referred to as the ‘counterfactual’. 

 
4.11. The ACCC considers that, in the absence of the legal protection afforded by 

authorisation, the most likely counterfactual to the proposed arrangements would be 
that owner drivers party to the proposed arrangements would continue to enter into 
individual agreements with Q-crete to provide concrete cartage services. 

 
4.12. As discussed at paragraph 2.16 there are currently no written contracts between Q-crete 

and owner drivers.  Owner drivers are paid in accordance with a rates schedule and 
there appears to be little negotiation between individual owner drivers and Q-crete 
about terms and conditions. 

 

Public benefit 
 
4.13. Public benefit is not defined in the Act.  However, the Tribunal has stated that the term 

should be given its widest possible meaning.  In particular, it includes: 
 

…anything of value to the community generally, any contribution to the aims pursued by society 
including as one of its principle elements … the achievement of the economic goals of efficiency 
and progress.4 

 

                                                 

3  Australian Performing Rights Association (1999) ATPR 41-701 at 42,936.  See also for example: Australian 
Association of Pathology Practices Incorporated (2004) ATPR 41-985 at 48,556; Re Media Council of 
Australia (No.2) (1987) ATPR 40-774 at 48,419. 

4  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,677.  See also Queensland Co-operative Milling Association Ltd 
(1976) ATPR 40-012 at 17,242. 
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4.14. Broadly, the TWU submits the proposed collective bargaining arrangements will 
deliver the following public benefits: 

 
 transaction cost savings from conducting a single negotiation process 

 increased bargaining power and establishment of minimum terms and conditions. 

4.15. The ACCC’s assessment of the likely public benefits from the proposed conduct 
follows.   

 
Transaction cost savings  
 
4.16. The TWU states that each of the participating owner drivers has indicated an intention 

to seek to negotiate new contracts with Q-crete.  The TWU argues that each owner 
driver negotiating individually with Q-crete will result in a duplication of time and 
resources.  In particular, the TWU submits that collective bargaining will result in 
transaction costs savings including savings in legal and accounting fees, and savings in 
downtime associated with the physical process of negotiating.  The TWU contends that 
it is likely that such cost savings will be passed onto consumers in the concrete cartage 
industry. 

 
4.17. The ACCC accepts there are generally costs associated with entering into contracts 

(whether they are individually or collectively negotiated) in the form of legal and/or 
professional advice, as well as the costs associated with the time and resources 
expended by the contracting parties themselves.  Where contracts are collectively 
negotiated, these costs may be shared and reduced. 

 
4.18. As noted at paragraph 4.12 currently there is little if any negotiation between Q-crete 

and owner drivers.  Absent the proposed arrangements this is unlikely to change 
significantly, notwithstanding owner drivers’ intention to seek to negotiate new 
individual contracts. In this respect, the TWU has submitted that Q-crete has not been 
receptive to previous attempts by individual owner drivers to seek to negotiate about 
terms and conditions.   

 
4.19. In light of this, it is likely that if owner drivers were to enter into individual contracts 

with Q-crete the level of negotiation that would occur in respect of those contracts, and 
accordingly, the resource costs involved in doing so, would be low. 

 
4.20. There would however still exist costs associated with entering into individual contracts 

in the form of professional and/or legal advice or obtaining the information necessary 
for owner drivers to make an informed choice.  These costs may be able to be 
consolidated, shared and potentially reduced where owner drivers negotiate collectively 
with Q-crete. 

 
4.21. To the extent that the proposed collective bargaining arrangements result in transaction 

cost savings, they produce a public benefit. 
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Increased bargaining power and establishing minimum terms and conditions  
 
4.22. The TWU submits that there is a substantial imbalance in bargaining power between 

owner drivers and Q-crete.  The TWU claims that this imbalance is driven by the 
following factors: 

 
 the number of owner drivers in the market 

 the exclusive nature of the cartage contracts 

 costs and risks of changing cartage haulers 

 costs of modifying prime movers to undertake alternative haulage 

 the lack of negotiating experience of owner drivers. 

4.23. The TWU contends that this imbalance is demonstrated by the lack of a written 
contract between owner drivers and Q-crete and haulage rates having remained 
unchanged since 2006. 

 
4.24. The TWU contends that the proposed collective bargaining process will ensure an 

appropriate balance between the interests of Q-crete and owner drivers.  The TWU 
submits that this will ensure the maintenance of appropriate minimum standards and 
provide certainty around contract terms. 

 
4.25. The ACCC considers that collective bargaining arrangements, such as the arrangements 

proposed by the TWU, can result in benefits to the public by facilitating improvement 
in the level of input a party has in their contractual negotiations.  This improved input 
provides a mechanism through which the negotiating parties can identify and achieve 
greater efficiencies in their business, for example by addressing common contractual 
problems in a more streamlined and effective manner. 

 
4.26. It would still be open for Q-crete to negotiate with each of the owner drivers 

individually if that is its preference.  However, the proposed arrangements provide an 
opportunity for issues of common concern to be given greater consideration if both 
sides consider it appropriate to do so. 

 
4.27. Further, the proposed arrangements would not limit the ability of Q-crete to tailor 

collectively negotiated contracts to individual circumstances where appropriate or to 
deal directly with individual owner drivers. 

 

Public detriment 
 
4.28. Public detriment is also not defined in the Act but the Tribunal has given the concept a 

wide ambit, including: 
 

…any impairment to the community generally, any harm or damage to the aims pursued by the 
society including as one of its principal elements the achievement of the goal of economic 
efficiency.5 

 

                                                 

5  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 
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4.29. Collective bargaining refers to an arrangement under which two or more competitors in 
an industry come together to negotiate terms and conditions, which can include price, 
with a supplier or customer.  Anti-competitive detriment may arise where collective 
bargaining arrangements result in an increased price to consumers or less choice or 
lower quality products for consumers. 

 
4.30. With respect to the proposed arrangements, given that the TWU’s proposed collective 

bargaining arrangements involve only a small number of participants in the relevant 
markets, the ACCC considers there to be little or no risk of any anti-competitive 
detriment arising as a result of the arrangements. 

 
4.31. Further, the ACCC has previously identified that the anti-competitive effect of 

collective bargaining arrangements is likely to be more limited where the following 
four features are present: 

 
 the current level of negotiations between individual members of the group and the 

proposed counterparty(s) on the matters to be negotiated is low 

 participation in the collective bargaining arrangement is voluntary 

 there are restrictions on the coverage and composition of the bargaining group 

 there is no boycott activity. 
 
4.32. In respect of the proposed arrangements, the TWU submits that all four of these 

features are present, thereby lessening the anti-competitive impact of the arrangements. 
 
4.33. The ACCC’s assessment of the likely public detriment generated by the proposed 

collective bargaining arrangements follows. 

Current level of negotiations 

4.34. Where the current level of individual bargaining between members of the bargaining 
group and the target is low, the difference between the level of competition with or 
without the collective bargaining arrangements may also be low. 

 
4.35. As noted above, the ACCC considers that, in the absence of the legal protection 

afforded by authorisation, the most likely counterfactual to the proposed arrangements 
would be that owner drivers would continue to enter into individual agreements with Q-
crete to provide concrete cartage services.  Essentially owner drivers are currently 
offered standard rates on a ‘take it or leave it’ basis with little capacity for individual 
members to negotiate the terms and conditions of their agreements. 

 
4.36. Therefore, the ACCC considers that the level of competition amongst concrete carters 

contracted by Q-crete with or without collective negotiation would be low. 

Voluntary participation in the collective bargaining arrangements 

4.37. The collective bargaining arrangements are voluntary and neither Q-crete nor the owner 
drivers contracted by Q-crete would be compelled to participate.  Each remains free to 
individually negotiate either variations to any collectively agreed contracts or to 
negotiate individual stand alone contracts. 

 



 

DETERMINATION                                                                                                            A91249 14

Coverage and composition of bargaining group 

4.38. As noted at paragraph 2.6, Q-crete engages the service of both employee drivers and 
owner drivers.  Q-crete employs approximately 16 employee drivers and contracts with 
10 owner drivers.   

 
4.39. Hymix submits that if authorisation is granted the TWU will be in a better position to 

achieve standardisation of terms and conditions between employees and independent 
contractors in the concrete cartage industry.  Hymix argues that this standardisation of 
terms and conditions would substantially lessen competition for the supply of labour 
between these two main groups of suppliers of concrete cartage services. 

 
4.40. In response the TWU submits that the proposed arrangements include a small number 

of contractors engaged by a single operator in a limited geographical area. 
 
4.41. More generally, the TWU submits that an argument could be made that the collective 

negotiation of standard contracts may increase barriers to entry if the effect of such 
contracts was to limit the ability of owner drivers outside the group to compete to 
supply services.  However, the TWU contends that as the proposed collective 
bargaining arrangements affect only one of thirty companies operating in the concrete 
cartage industry, such concerns would be unlikely to arise. 

 
4.42. The ACCC considers that where the size of a particular bargaining group is restricted, 

any anti-competitive effect is likely to be small having regard to the smaller area of 
trade directly affected and to the competition provided by those suppliers outside the 
group. 

 
4.43. In general, the ACCC considers that limiting bargaining groups (for example by 

geography, or by size, relative to the counterparty) allows negotiations to better take 
into account the specific demand or supply characteristics of particular businesses.  
This significantly reduces the anti-competitive effects associated with ‘one size fits all’ 
negotiations and allows competition between groups to provide the competitive 
discipline that leads to efficient resource use. 

 
4.44. In this case, all of Q-crete’s current owner drivers will be party to the proposed 

arrangements.  However, Q-crete’s owner drivers represent only a small percentage of 
the market for owner drivers.  Similarly, for owner drivers, Q-crete is only one of many 
concrete companies they can compete to supply services to.  In this regard the ACCC 
accepts that the narrow scope of the proposed collective arrangements means that the 
arrangements are unlikely to impede entry into the concrete cartage market as a whole. 

 
4.45. With respect to Hymix’s concerns, the ACCC considers that the proposed arrangements 

are unlikely to result in standardised terms and conditions between Q-crete’s employees 
and owner drivers because contracted owner drivers and employees offer a different 
type of service.  Employees are remunerated for the labour cost involved in driving a 
Q-crete supplied vehicle whereas owner drivers provide not just labour but also the 
vehicle to transport the concrete.   

 
4.46. Further, even if the proposed arrangements were to result in the standardisation of 

terms and conditions between employees and contractors engaged by Q-crete, the 
ACCC notes that the total number of drivers operating under such standard terms 
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would still represent only a small proportion of drivers in the greater Brisbane concrete 
cartage market. 

Boycott activity 

4.47. The TWU has not applied for authorisation to engage in boycott activity.  Accordingly, 
any such conduct, should it occur, would not be protected from legal action under the 
Act. 

 
Balance of public benefit and detriment  
 
4.48. In general, the ACCC may only grant authorisation if it is satisfied that, in all the 

circumstances, the proposed collective bargaining arrangement is likely to result in a 
public benefit, and that public benefit will outweigh any likely public detriment. 

 
4.49. In the context of applying the net public benefit test in section 90(8)6 of the Act, the 

Tribunal commented that: 
 

… something more than a negligible benefit is required before the power to grant authorisation can be 
exercised.7 

 
4.50. The ACCC considers that the collective bargaining arrangements are likely to result in 

public benefits through transaction cost savings and providing the opportunity for 
increased owner driver input into the terms and conditions on which they supply 
concrete cartage services. 

 
4.51. The ACCC considers that the collective bargaining arrangements are unlikely to result 

in significant anti-competitive detriment because of the limited scope of the proposed 
bargaining group and because participating in collective negotiations is voluntary for 
both Q-crete and owner drivers. Collectively negotiated contracts will only be agreed 
and implemented where both Q-crete and the owner drivers consider it in their best 
interest to do so.  

 
4.52. Accordingly, the ACCC considers the public benefit that is likely to result from the 

conduct is likely to outweigh the public detriment.  The ACCC is therefore satisfied 
that the tests in sections 90(6), 90(7), 90(5A) and 90(5B) of the Act are met. 

 

Length of authorisation 
 
4.53. The Act allows the ACCC to grant authorisation for a limited period of time.8  The 

ACCC generally considers it appropriate to grant authorisation for a limited period of 
time, so as to allow an authorisation to be reviewed in the light of any changed 
circumstances. 

 
4.54. In this instance, the TWU seeks authorisation for 5 years. 

                                                 

6  The test at 90(8) of the Act is in essence that conduct is likely to result in such a benefit to the public that it 
should be allowed to take place. 

7  Re Application by Michael Jools, President of the NSW Taxi Drivers Association [2006] ACompT 5 at 
paragraph 22. 

8    Section 91(1). 
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4.55. No submissions were received in respect of the proposed length of authorisation. 
 
4.56. The ACCC grants authorisation for 5 years. 
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5. Determination 
 

The application 
 
5.1. On 5 October 2010 the Transport Workers’ Union, Queensland Branch (TWU) lodged 

application for authorisation A91249 with the Australian Competition and Consumer 
Commission (the ACCC). 

 
5.2. Application A91249 was made using Form B Schedule 1, of the Competition and 

Consumer Regulations 2010.  The application was made under: 
 

 section 88(1) of the Act to make and give effect to a contract or arrangement, or 
arrive at an understanding, a provision of which would have the purpose, or 
would have or might have the effect, of substantially lessening competition 
within the meaning of section 45 of the Act 

 section 88(1A) of the Act to make and give effect to a contract or arrangement, or 
arrive at an understanding a provision of which would be, or might be, a cartel 
provision (other than a provision which would also be, or might also be, an 
exclusionary provision within the meaning of section 45 of the Act). 

 
5.3. In particular, the TWU is seeking authorisation for its owner driver members contracted 

to Q-crete to engage in collective bargaining with Q-crete, with the assistance of the 
TWU, for the purpose of establishing contractual arrangements for the cartage of 
concrete.   

 

The net public benefit test 
 
5.4. For the reasons outlined in Chapter 4 of this draft determination, the ACCC considers 

that in all the circumstances the conduct for which authorisation is sought is likely to 
result in a public benefit that would outweigh the detriment to the public constituted by 
any lessening of competition arising from the conduct. 

 
5.5. The ACCC therefore grants authorisation to application A91249. 
 

Conduct for which the ACCC grants authorisation 
 
5.6. The ACCC grants authorisation to the TWU for its owner driver members contracted to 

Q-crete to engage in collective bargaining with Q-crete, with the assistance of the 
TWU, for the purpose of establishing contractual arrangements for the cartage of 
concrete. 

 
5.7. This determination is made on 2 March 2011. 
 
5.8. Section 90(4) requires that the ACCC state in writing its reasons for a determination.  

The attachments to this determination are part of the determination. 
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Interim authorisation 
 
5.9. On 28 October 2010, the ACCC granted interim authorisation to the TWU to 

commence the collective bargaining process.  Interim authorisation was not sought, or 
granted, to finalise or enter into any agreement negotiated. 

 
5.10. Interim authorisation will remain in place until the date the ACCC’s final determination 

comes into effect or until the ACCC decides to revoke interim authorisation. 
 

Date authorisation comes into effect 
 
5.11. This determination is made on 2 March 2011.  If no application for review of the 

determination is made to the Australian Competition Tribunal the authorisation will 
come into force on 24 March 2011. 
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Attachment A — the authorisation process  
 
The Australian Competition and Consumer Commission (the ACCC) is the independent 
Australian Government agency responsible for administering the Competition and Consumer 
Act 2010 (the Act).  A key objective of the Act is to prevent anti-competitive conduct, thereby 
encouraging competition and efficiency in business, resulting in a greater choice for consumers 
in price, quality and service. 
 
The Act, however, allows the ACCC to grant immunity from legal action in certain 
circumstances for conduct that might otherwise raise concerns under the competition provisions 
of the Act.  One way in which parties may obtain immunity is to apply to the ACCC for what is 
known as an ‘authorisation’. 
 
The ACCC may ‘authorise’ businesses to engage in anti-competitive conduct where it is 
satisfied that the public benefit from the conduct outweighs any public detriment.   
 
The ACCC conducts a public consultation process when it receives an application for 
authorisation.  The ACCC invites interested parties to lodge submissions outlining whether they 
support the application or not, and their reasons for this.   
 
After considering submissions, the ACCC issues a draft determination proposing to either grant 
the application or deny the application. 
 
Once a draft determination is released, the applicant or any interested party may request that the 
ACCC hold a conference.  A conference provides all parties with the opportunity to put oral 
submissions to the ACCC in response to the draft determination.  The ACCC will also invite the 
applicant and interested parties to lodge written submissions commenting on the draft. 
 
The ACCC then reconsiders the application taking into account the comments made at the 
conference (if one is requested) and any further submissions received and issues a final 
determination.  Should the public benefit outweigh the public detriment, the ACCC may grant 
authorisation.  If not, authorisation may be denied.  However, in some cases it may still be 
possible to grant authorisation where conditions can be imposed which sufficiently increase the 
benefit to the public or reduce the public detriment. 
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Attachment B — chronology of ACCC assessment for application 
A91249 
 
The following table provides a chronology of significant dates in the consideration of the 
application by the TWU. 
 

DATE ACTION 
5 October 2010 Application for authorisation lodged with the ACCC, including an 

application for interim authorisation. 
15 October 2010 Closing date for submissions from interested parties in relation to the 

request for interim authorisation. 
28 October 2010 Interim authorisation granted. 
29 October 2010 Closing date for submissions from interested parties in relation to the 

substantive application for authorisation. 
24 January 2011 Draft determination issued. 
16 February 2011 Closing date for submissions from interested parties in relation to the draft 

determination. 
2 March 2011 Final Determination issued. 
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Attachment C — the tests for authorisation and other relevant 
provisions of the Act 
 
Competition and Consumer Act 2010 
Section 90—Determination of applications for authorisations 

(1) The Commission shall, in respect of an application for an authorization:  

(a) make a determination in writing granting such authorization as it considers appropriate; or 

(b) make a determination in writing dismissing the application. 

(2)  The Commission shall take into account any submissions in relation to the application made to it by the 
applicant, by the Commonwealth, by a State or by any other person.  

Note: Alternatively, the Commission may rely on consultations undertaken by the AEMC: see 
section 90B.  

(4)  The Commission shall state in writing its reasons for a determination made by it.  

(5)  Before making a determination in respect of an application for an authorization the Commission shall 
comply with the requirements of section 90A.  

Note: Alternatively, the Commission may rely on consultations undertaken by the AEMC: see 
section 90B.  

(5A) The Commission must not make a determination granting an authorisation under subsection 88(1A) in 
respect of a provision of a proposed contract, arrangement or understanding that would be, or might be, a 
cartel provision, unless the Commission is satisfied in all the circumstances: 

(a) that the provision would result, or be likely to result, in a benefit to the public; and 

(b) that the benefit would outweigh the detriment to the public constituted by any lessening of 
competition that would result, or be likely to result, if: 

(i) the proposed contract or arrangement were made, or the proposed understanding were 
arrived at; and 

 (ii) the provision were given effect to. 

(5B) The Commission must not make a determination granting an authorisation under subsection 88(1A) in 
respect of a provision of a contract, arrangement or understanding that is or may be a cartel provision, 
unless the Commission is satisfied in all the circumstances: 

(a) that the provision has resulted, or is likely to result, in a benefit to the public; and 

(b) that the benefit outweighs or would outweigh the detriment to the public constituted by any 
lessening of competition that has resulted, or is likely to result, from giving effect to the 
provision. 

(6)  The Commission shall not make a determination granting an authorization under subsection 88(1), (5) or 
(8) in respect of a provision (not being a provision that is or may be an exclusionary provision) of a 
proposed contract, arrangement or understanding, in respect of a proposed covenant, or in respect of 
proposed conduct (other than conduct to which subsection 47(6) or (7) applies), unless it is satisfied in all 
the circumstances that the provision of the proposed contract, arrangement or understanding, the proposed 
covenant, or the proposed conduct, as the case may be, would result, or be likely to result, in a benefit to 
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the public and that that benefit would outweigh the detriment to the public constituted by any lessening of 
competition that would result, or be likely to result, if:  

(a) the proposed contract or arrangement were made, or the proposed understanding were arrived at, 
and the provision concerned were given effect to; 

(b) the proposed covenant were given, and were complied with; or 

(c)  the proposed conduct were engaged in; 

as the case may be. 

(7) The Commission shall not make a determination granting an authorization under subsection 88(1) or (5) in 
respect of a provision (not being a provision that is or may be an exclusionary provision) of a contract, 
arrangement or understanding or, in respect of a covenant, unless it is satisfied in all the circumstances that 
the provision of the contract, arrangement or understanding, or the covenant, as the case may be, has 
resulted, or is likely to result, in a benefit to the public and that that benefit outweighs or would outweigh 
the detriment to the public constituted by any lessening of competition that has resulted, or is likely to 
result, from giving effect to the provision or complying with the covenant.  

(8) The Commission shall not:  

(a) make a determination granting: 

(i) an authorization under subsection 88(1) in respect of a provision of a proposed contract, 
arrangement or understanding that is or may be an exclusionary provision; or 

(ii) an authorization under subsection 88(7) or (7A) in respect of proposed conduct; or 

(iii)  an authorization under subsection 88(8) in respect of proposed conduct to which 
subsection 47(6) or (7) applies; or 

(iv)  an authorisation under subsection 88(8A) for proposed conduct to which section 48 
applies; 

unless it is satisfied in all the circumstances that the proposed provision or the proposed conduct 
would result, or be likely to result, in such a benefit to the public that the proposed contract or 
arrangement should be allowed to be made, the proposed understanding should be allowed to be 
arrived at, or the proposed conduct should be allowed to take place, as the case may be; or 

(b)  make a determination granting an authorization under subsection 88(1) in respect of a provision 
of a contract, arrangement or understanding that is or may be an exclusionary provision unless it 
is satisfied in all the circumstances that the provision has resulted, or is likely to result, in such a 
benefit to the public that the contract, arrangement or understanding should be allowed to be 
given effect to. 

(9)  The Commission shall not make a determination granting an authorization under subsection 88(9) in 
respect of a proposed acquisition of shares in the capital of a body corporate or of assets of a person or in 
respect of the acquisition of a controlling interest in a body corporate within the meaning of section 50A 
unless it is satisfied in all the circumstances that the proposed acquisition would result, or be likely to 
result, in such a benefit to the public that the acquisition should be allowed to take place.  

(9A)  In determining what amounts to a benefit to the public for the purposes of subsection (9):  

(a)  the Commission must regard the following as benefits to the public (in addition to any other 
benefits to the public that may exist apart from this paragraph): 

(i) a significant increase in the real value of exports; 
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(ii) a significant substitution of domestic products for imported goods; and 

(b)  without limiting the matters that may be taken into account, the Commission must take into 
account all other relevant matters that relate to the international competitiveness of any Australian 
industry. 

 

Variation in the language of the tests 
 
There is some variation in the language in the Act, particularly between the tests in sections 
90(6) and 90(8).  
 
The Australian Competition Tribunal (the Tribunal) has found that the tests are not precisely the 
same.  The Tribunal has stated that the test under section 90(6) is limited to a consideration of 
those detriments arising from a lessening of competition but the test under section 90(8) is not 
so limited.9 
 
However, the Tribunal has previously stated that regarding the test under section 90(6): 
 
[the] fact that the only public detriment to be taken into account is lessening of competition does not mean that 
other detriments are not to be weighed in the balance when a judgment is being made.  Something relied upon as a 
benefit may have a beneficial, and also a detrimental, effect on society.  Such detrimental effect as it has must be 
considered in order to determine the extent of its beneficial effect.10 
 
Consequently, when applying either test, the ACCC can take most, if not all, public detriments 
likely to result from the relevant conduct into account either by looking at the detriment side of 
the equation or when assessing the extent of the benefits. 
 
Given the similarity in wording between sections 90(6) and 90(7), the ACCC considers the 
approach described above in relation to section 90(6) is also applicable to section 90(7). Further, 
as the wording in sections 90(5A) and 90(5B) is similar, this approach will also be applied in the 
test for conduct that may be a cartel provision. 
 

Conditions 
 
The Act allows the ACCC to grant authorisation subject to conditions.11 
 

Future and other parties  
 
Applications to make or give effect to contracts, arrangements or understandings that might 
substantially lessen competition or constitute exclusionary provisions may be expressed to 
extend to: 

 persons who become party to the contract, arrangement or understanding at some time 
in the future12 

                                                 

9  Australian Association of Pathology Practices Incorporated [2004] ACompT 4; 7 April 2004.  This view was 
supported in VFF Chicken Meat Growers’ Boycott Authorisation [2006] AcompT9 at paragraph 67. 

10  Re Association of Consulting Engineers, Australia (1981) ATPR 40-2-2 at 42788.  See also: Media Council 
case (1978) ATPR 40-058 at 17606; and  Application of Southern Cross Beverages Pty. Ltd., Cadbury 
Schweppes Pty Ltd  and Amatil Ltd  for review (1981) ATPR 40-200 at 42,763, 42766. 

11  Section 91(3). 
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 persons named in the authorisation as being a party or a proposed party to the contract, 
arrangement or understanding.13 

 

Six- month time limit 
 
A six-month time limit applies to the ACCC’s consideration of new applications for 
authorisation14.  It does not apply to applications for revocation, revocation and substitution, or 
minor variation. The six-month period can be extended by up to a further six months in certain 
circumstances. 
 

Minor variation 
 
A person to whom an authorisation has been granted (or a person on their behalf) may apply to 
the ACCC for a minor variation to the authorisation.15 The Act limits applications for minor 
variation to applications for: 

… a single variation that does not involve a material change in the effect of the authorisation.16 

When assessing applications for minor variation, the ACCC must be satisfied that: 

 the proposed variation satisfies the definition of a ‘minor variation’ and 

 if the proposed variation is minor, the ACCC must assess whether it results in any 
reduction to the net benefit of the conduct. 

Revocation; revocation and substitution  
 
A person to whom an authorisation has been granted may request that the ACCC revoke the 
authorisation.17  The ACCC may also review an authorisation with a view to revoking it in 
certain circumstances.18 

The holder of an authorisation may apply to the ACCC to revoke the authorisation and substitute 
a new authorisation in its place.19 The ACCC may also review an authorisation with a view to 
revoking it and substituting a new authorisation in its place in certain circumstances.20 

 

                                                                                                                                                            

12  Section 88(10). 
13  Section 88(6). 
14   Section 90(10A) 
15  Subsection 91A(1) 
16  Subsection 87ZD(1). 
17  Subsection 91B(1) 
18  Subsection 91B(3) 
19  Subsection 91C(1) 
20  Subsection 91C(3) 




