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Commonwealth of Australia 


Trade Practices Act 1974 - subsection 93(1) 

NOTIFICATION OF EXCLUSIVE DEALING 


To the Australian Competition and Consumer Commission: 

Notice is hereby given, in accordance with subsection 93(1) of the Competition and Consumer Act 
2010 ("Act"), of particulars of conduct or of proposed conduct of a kind referred to in subsections 47 
(2), (3), (4), (5), (6), (7), (8) or (9) of that Act in which the person giving notice engages or proposes to 
engage. 

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM 

1 Applicant 

(a) Name of person giving notice: 
(Refer to direction 2) 

i()~I!'d 
(i) TRUeHergy Pty Ltd (ACl'J 086 014 968) ("TRUenergy"); and 

(ii) EnergyAustralia (ABN 67505337385). 

(b) Sbort description of business carried on by tbat person: 
(Refer to direction 3) 

(i) TRUenergy 

TRUenergy is an integrated generation and retail gas and electricity business 
operating in Victoria. South Australia. New South Wales, Queensland, Tasmania and 
the Australian Capital Territory. TRUenergy is a wholly-owned subsidiary of the 
China Light & Power Group ("CLP"), which is a diversified energy company listed 
on the Hong Kong Stock Exchange. 

TRUenergy owns and operates a 3046 megawatt (MW) portfolio of electricity 
generation facilities in Australia and is a licensed electricity and gas retailer providing 
electricity and gas on a NEM wide basis to over 1.3 million residential and business 
customers. 

As part of the New South Wales Energy Industry Reform Process ("Reform 
Process"), TRUenergy is acquiring, amongst other assets, the retail business of 
EnergyAustralia from the NSW Government. 

(ii) EnergyAustralia 

EnergyAustralia is a New South Wales state-owned government enterprise which 
supplies wholesale and retail electricity and gas primarily in the Sydney, 
Newcastle and Central Coast areas of New South Wales and has, since market 
deregulation, increased its focus on retail supply opportunities in South Australia, 
Victoria and South East Queensland. 

In addition, EnergyAustralia owns an electricity distribution network which 
covers most of the eastern parts of Sydney, Central Coast and Hunter regions . 
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(c) Exchange. Address in Australia for service of documents on that person: 

0) 	 For TRUenergy: 

Vishal Ahuja 

Partner 

Mallesons Stephen 

Level 61, Governor Tower 

I Farrer Place 


NSW 2000 

(ii) 	 For EnergyAustralia: 

Ted Hill 

Partner 

Aliens Arthur Robinson 

Level 530 Collins Street 

Melbourne VIC 3000 


Notified arrangement 

(a) 	 Description oftbe goods or services in relation to tbe supply or acquisition of 
which this notice relates: 

This notification to the supply dual fuel product to consumers, 
being a package 

(i) 	 a retail contract; and 

(it) 	 a retail gas contract. 

(b) 	 Description of tbe conduct or proposed conduct: 
(Refer to direction 4) 

BACKGROUND 

Under AEMO's Market Procedures, under the National Gas Rules, 
a gas market participant to hold more than one gas market 

member 10. on completion the acquisition by TRUenergy of 
EnergyAustralia, EnergyAustralia is not to transfer its gas 10 to 
TRUenergy which holds a gas 10. 

NSW gas customers to 

.. 	 current gas market and gas distribution network business that 
restrict participants to only one participant 10 in the relevant gas markets; 

.. 	 the need for to service gas customers under a 
Transitional Services Agreement until a data exercise 
has been that will allow to service those gas 
customers in and 

.. 	 the need, during the TSA, to be able to separately identifY any customers 
in respect of whom EnergyAustralia is providing TSA as 
opposed to other gas customers. 
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The effect of complications is that, on completion of the acquisition by 
of Energy Australia on 1 March 2011, gas customers cannot 

"+.......,,,,-f directly to TRUenergy. Instead, EnergyAustralia will remain a 
to the gas supply contracts and will enter into a back-to-back contract with 

under 	 meet all of 
obligations under the gas supply contracts and EnergyAustralia will pass through 
to TRUenergy all the benefits received under the gas contracts (the "Pass 
Througb Agreement"). 

The time required for TRUenergy to the gas customers to its own systems 
will depend on the ofTRUenergy's and other capabilities, but 
ultimately arrangements outlined in this notification are a transitional and 

nature. 

be from to 
supply contracts, which will 

from completion. fact 
that as a legal matter the gas supply contracts wiIJ remain with EnergyAustralia, 
but that the electricity contracts will be to means that, as 
discussed below, any dual fuel offering can give rise to technical third line forcing 

notwithstanding that in economic substance is supplier of 
both the electricity and gas to customers. 

From completion of the acquisition, lRUenergy wishes to offer competitively 
discounted dual fuel to in competition with other 
which include a discounted gas together with an 

"HJVP".'r as a result of the market UIJ'~H'L1V' C0I1SI(len'.ltIc)fl described for a 
period will occur through EnergyAustralia offering a discount 

continued discount, as the case may be) to customers in relation to the supply of 
gas by EnergyAustralia, on the condition that the customers "'..,~, ...".., 

(or retain) an EnergyAustralia branded retail supply contract from 
EnergyAustraJia will be contracting and offering the discount on 

TRUenergy's behalf and at TRUenergy's direction under the terms of the TSA. 
The net of gas from completion, will be 
passed through to under the terms of the Through 

The offer will be marketed by EnergyAustralia and will take the form ofan 
EnergyAustralia branded package, comprising an EnergyAustralia gas contract 
jJa.\,l'I.a.i!o',"'U with an branded with 
Energy Australia offering the customer a discount (or continued discount, as the 
case may be) on the EnergyAustralia gas contract as a result the 
packaged 

dual offering will arise in at least three scenarios, being: 

.. continuation discounted to existing dual 
fuel customers (where the customer's electricity contract is assigned and 
transferred to TRUenergy at completion but the gas contract remains with 
EnergyAustralia until can occur); 

.. 	 a discounted to existing EnergyAustralia customers who have a 
standalone-gas-only contract and who wish to benefit from a discounted 
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on the gas contract an EnergyAustralia branded 
contract and 

possibly, a discounted offer to new dual fuel customers (which would 
comprise a new gas contract into with EnergyAustralia pursuant 
to the TSA and an EnergyAustralia TRUenergy electricity 
contract). 

The dual fuel packaged offerings outlined in 
amount to a technical third line force under Impo~)ea on customers 

during the transitional seek to obtain the 
gas contract, specifically: 

... glvmg or a discount to consumers in relation to 
supply of a retail gas contract on that the consumer 

acquires a retail electricity contract from (section 47(6) of the 
or 

... refusing to or a to consumers in 
to the supply of a retail gas contract reason that the 

consumer will not acquire, or will not agree to acquire, a retail electricity 
contract from TRUenergy (section 47(7) of the 

(col the "Proposed Conduct"). 

In the absence of the Proposed Conduct, EnergyAustralia and TRUenergy will be 
to competitively priced Energy Australia dual fuel offerings 

in order to vigorously compete with other AGL IS 
currently dominant retail gas supplier in NSW with 78% 

will be to the detriment of consumers in NSW. 

3 Persons, or classes of persons, affected or likely to be affected by tbe notified conduct 

(a) Class or classes of persons to wbicb tbe condnct relates: (Refer to direction 5) 

End consumers gas and electricity in NSW, VIC and the 

(b) Number oftbose persons: 

(i) At time: 

TRUenergy and EnergyAustralia are not in a position to know the exact 
number customers or potential customers which will be <>Hi>",t~.rl 

Conduct. it is estimated that between 250 000 and 
300 000 customers may potentially be affected by the Proposed Conduct. 

(ii) Estimated within the next year: (Refer to direction 6) 

It is difficult to estimate in relation to 
based on the discounting 

in this notification. 
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(c) 	 Where number of persons stated in item 3 (b)(i) is less than 50, their names and 
addresses: 

Not applicable. 

4 	 Public benefit claims 

(a) 	 Arguments in support of notification: 
(Refer to direction 7) 

The Conduct does not to any public detriment and, moreover, 
will result in clear public benefits because: 

• 	 from a competitively dual fuel 
offering under the brand as the dual fuel product 
represents a lower priced bundled offer than if customers were to acquire 
a standalone gas contract from 
and an EnergyAustralia branded electricity contract from TRUenergy; 

• 	 it will promote competition in the relevant markets, particularly vis-a-vis 
the dominant gas retailer AGL, which facilitate consumer 
choice of retailer; 

it will facilitate ultimate increased economies for TRUenergy 
which may allow it to greater uu;,u..;;;:,;:, cost efficiencies in the 
longer term; and 

• 	 it is conduct required on a transitional the purpose facilitating 
completion ofthe broader Reform Process, which will result in a shift 
away from Government ownership ofthe retail energy assets, which 
broader including at all levels 
supply chain. 

(b) 	 Facts and evidence relied upon in support of these claims: 

As a broad proposition, customer switching in retail gas markets is lower than that 
for electricity. This is particularly true of the NSW retail gas In most 
recent State of the Energy Market the AEMC noted that NSW (and the 
ACT) had lower switching rates than those recorded in other states. Only 4% of 
small customers in NSW and the ACT changed gas in 200712008, 
compared with 23% in Victoria. As at June 2009, cumulative switching rates 
since the introduction of Full Retail ContestabiIity in Victoria (115%) South 
Australia (81 %) were more than double the NSW and ACT rate (30%).1 

Therefore, the ability to increase competition within the retail gas market, 
particularly in NSW, as soon as possible will be beneficial to consumers and will 
assist in in to benefit lower pricing 
of gas products. 

5 	 Market definition 

Provide a description of the market(s) in which the goods or services described at 2 (a) 
are supplied or acquired and other affected markets 	 suppliers and 
acquirers; substitutes availabJe for the relevant 	 any restriction on the 

1 Australian Energy Regulator. State or the Energy Market 2009 at pages 302-3. 
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supply or of the relevant goods or services (for example or legal 
restrictions): 
(Refer to direction 8) 

relevant product for purposes notification are: 

II the retail supply of to consumers; and 

.. 	 the retail supply of gas to consumers 

in VIC and the ACT 

6 	 Public detriments 

(a) Detriments to the resulting or to result from the in 
the likely effect of the notified conduct on the of the goods or 

services described at 2 above and the of goods or services in other 
affected markets: 
(Refer to direction 9) 

Vf."V"~'''''' Conduct will rise to no public detriment, and wiU not result in 
a lessening of competition in relevant markets because: 

.. the Proposed Conduct will facilitate increased competition 
is currently one of the smallest competitors in the NSW 

for retail gas (with a share of approximately 3%) 
and for the retail supply ofelectricity (with a market share 
approximately 1.44%). As such, it is unable to 
which AGL is able to offer due to size and .."".nA''''' 
ability to leverage off EnergyAustralia's gas customer base in the 

period, to discounted dual fuel to 

and other retailers and, therefore, an "1~'1,",."",", in the 
retail markets; 

.. 	 the Conduct will in the ability 10 lower priced 
dual fuel packaged 10 consumers as indicated above, 

vU'V"~'U Conduct will enable EnergyAustralia and TRUenergy to offer a 
competitively dual fuel offering to customers under the 
EnergyAustralia brand as the dual fuel package will a lower 
priced bundled offer than if customers were to acquire a standalone 

branded gas contract from EnergyAustralia and an 
...".;"."... branded contract from TRUenergy; 

.. the Proposed Conduct is for a transitional period only - the Proposed 
Conduct will endure for a period in order to allow for the 

customers from Energy Australia on to 
systems, in consultation with AEMO. the scope 

harm is limited from a timing perspective; 

.. 	 in substance is supplying both and electricity in terms 
the Reform TRUenergy is acquiring the retail business of 

EnergyAustralia as from I March II and from '"'V'''I.I'''''''VU 
EnergyAustralia will in fact no competing independently in the 
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market (with the exception of one 
potentially embedded in 
system). In economic substance, supplier of both 
gas and electricity, EnergyAustralia will be acting under direction of 

the benefits and burdens of Energy Australia gas contracts 
will be passed on to TRUenergy from completion; and 

the Commission did not oppose the acquisition by 
TR Uenergy ofEnergyAustralia - the Commission did not oppose the 
proposed acquisition of Energy Australia on the basis that 
it it unlikely to competition concerns. As a 
acquisition, from the date of completion, EnergyAustralia will no 

be a retailer within the markets (with 
exception of one large industrial customer and potentially generators 
embedded in distribution system). EnergyAustralia's 
primary involvement in the will be at the direction of TRUenergy 
under the TSA and the Pass Through Agreement in order to facilitate 

of the gas to TRUenergy. Proposed 
Conduct does not actually amount to behaviour between 

(b) 	 Facts and evidence relevant to these detriments: 

None in addition to those described above. 

Further information 

(a) 	 Name, postal address and contact details ofthe person authorised to 
provide additional information in relation to this notification: 

(i) 


Vishal Ahuja 


Mallesons Stephen Jaques 
61, Governor Phillip 1 Farrer Place 

Sydney NSW 2000 
Ph: 02 2116 

(ii) 	 For EnergyAustralia: 


Ted Hill 

Partner 

Aliens Arthur Robinson 

Level 530 Collins Street 

Melbourne VIC 3000 

Ph: 0396141011 
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Dated 22 FebrulU')' 2011 

Signed by/on behalfoftbe applieant, TRUenergy 

V~~··············· ····· · ······· 
Partner 

MaUesons StcphcP Jaques 


Signed by/on ~ofthe applicant, ~.Au.straIia 

~a~..=~~ 
Partner 
Allens Arthur Robinson 
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DIRECTIONS 


1. 	 In this fonn, applicants must include all infonnation, including c"",,..,.,, ... 
evidence that they wish the Commission to take into account in their 
notification. 

Where there is insufficient space on this fonn to furnish the required infonnation, the 
infonnation is to be shown on numbered and by 
or on behalf of the applicant. 

2. 	 If the notice is or on behalf of a corporation, the name of the corporation is 
to be inserted in item 1 (a), not the name ofthe person the notice, and the 
notice is to be by a person authorised by the corporation to do so. 

3. 	 Describe that of the business of the person giving notice in the course of the 
which the conduct is engaged in. 

4. 	 If particulars of a condition or of a reason of the referred to in section 47 of the 
Trade Practices Act 1974 have been reduced in whole or in part to a copy of 
the writing is to be provided with the notice. 

5. 	 Describe the business or consumers likely to be "tt"t't~·t1 by the conduct. 

6. 	 State an estimate ofthe highest number of persons with whom the entity giving the 
notice is likely to deal in the course in the conduct at any time during the 
next year. 

7. 	 Provide details public benefits claimed to result or to be likely to result from 
the proposed conduct including quantification of those benefits where 

8. 	 Provide details ofthe market(s) likely to be affected by the notified conduct, in 
particular having regard to or services that may be substitutes for the good or 
service that is the subject matter of the notification. 

9. 	 Provide details ofthe detriments to the public which may result from the proposed 
conduct including quantification of those detriments where possible. 




