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Summary

[7)

The ACCC proposes to grant authorisation for 15s/&athe Applicants, and any future user
of the DPPM Terminal proposed for Dudgeon Point, to

« collectively discuss and negotiate terms and canditwith QR Network, including price,
for access to the below rail infrastructure neagsgause of the DPPM Terminal,

« discuss among themselves matters relating to tthiesassions and negotiations; and

« enter into and give effect to contracts, arrangeémenunderstandings with QR Network (or
any successor or assignee) containing common t@mehsonditions, including price, upon
which access to the Below Rail Infrastructure Wwélacquired.

The application

On 28 September 2011, Carabella Resources Limvtadarthur Coal Limited, Middlemount
Coal Pty Limited, New Hope Corporation Limited aPeabody Energy Australia Pty Limited
(the DPC Group) completed lodgement of authorisagijoplication A91278 to:

+ collectively discuss and negotiate terms and canditwith QR Network Pty Ltd (QR
Network), including price, for access to the belail infrastructure necessary to service
Dudgeon Point Project Management’s (DPPM) propasad terminal development at
Dudgeon Point, within the Port of Hay Point (theHMNP Terminal);

« discuss among themselves matters relating to tthiesassions and negotiations; and

« enter into and give effect to contracts, arrangeémenunderstandings with QR Network (or
any successor or assignee) containing common t@mohsonditions, including price, upon
which access to the below rail infrastructure Wwél acquired.

On 4 November 2011, the parties sought to ameritbasation application A91278 to add Rio
Tinto Coal Australia Pty Limited (Rio Tinto) to thist of applicants as a likely user of the
DPPM Terminal.

The DPC Group and Rio Tinto (the Applicants) seatharisation for a period of 15 years and
have requested that authorisation also extendtoefwsers of the DPPM Terminal. The
Applicants note that participation in the colleetivargaining arrangements will be voluntary
and will not involve collective boycotts.

This application and A91275 and A91277 are patt séries of expected applications involving
Queensland export coal producers.

The Applicants

The Applicants are coal producers which hold mideagses and/or exploration licences for coal
mines or tenements in the Bowen Basin in Queensfaodl produced by the Applicants from
the Bowen Basin is exported. This requires thespartation of coal by rail from each mine site
to coal terminals at ports. The DPC Group was farfoe the purpose of facilitating the access
to facilities (including the DPPM Terminal) requirby the DPC Group’s members to export
their Bowen Basin coal through Dudgeon Point. Ritd has advised the ACCC that it is also
negotiating for additional capacity at the DPPMmigral, to facilitate the export of its coal

from the Bowen Basin. A map depicting Dudgeon Bawiative to coal deposits and coal
export terminals is gttachment D.
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In order to support the transportation of coahteirt terminal developments in the Port of
Dudgeon Point, the Applicants wish to secure act®bsglow rail infrastructure in the
Newlands, Goonyella and Blackwater coal rail systemcluding:

» all expansions to these systems;

+ access to any other QR Network rail infrastructuzeessary to support the Applicants’
access to the DPPM Terminal; and

« all services relating to such access for the p@@bsransporting the Applicants’ coal to
the DPPM Terminal.

(the Below Rail Infrastructure)

Public benefit

The ACCC considers the primary benefit to the pulitiely to be generated by the collective
bargaining arrangements is the transaction costgavcompared to a situation where the
producers negotiate individually with QR Network &xcess to the Below Rail Infrastructure.
The ACCC considers the collective bargaining areamgnts could also deliver additional public
benefits through:

« ensuring that QR Network and the Applicants develo@ccurate and uniform view of the
Applicants’ development and capacity needs in i@hab the Below Rail Infrastructure,
which may lead to improvements in business an@stifucture investment efficiency; and

« avoiding unnecessary delays in the constructiach@DPPM Terminal, and thus delays in
any resulting benefits that flow from its constrant

Public detriment

The ACCC considers that the collective bargainimgrayements are unlikely to lead to any
significant public detriments due to:

« the voluntary nature of the collective bargainingagements;
« the limited composition of the collective bargamigroup; and

« the restriction upon collective bargaining and infation exchanges between producers to
that related to the Below Rail Infrastructure.

Balance of public benefit and detriment

The ACCC considers that, in all the circumstanties conduct for which authorisation is
sought is likely to result in a benefit to the pakhat will outweigh the detriment to the public
which is constituted by any lessening of competitizat will result or is likely to result from the
collective bargaining arrangements.

Length of authorisation

The ACCC generally considers it appropriate to geathorisation for a limited period of time,
so as to allow an authorisation to be reviewedhélight of any changed circumstances. In this
instance, the ACCC considers that the authorisggesiod will need to accommodate both an
initial 3-5 year period during the developmentled DPPM Terminal and the likely term of the
access agreements with QR Network (normally 10syeéiccordingly, the ACCC proposes to
grant authorisation for 15 years as sought.
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The next steps

The ACCC will now seek further submissions from Applicants and interested parties in
relation to this draft determination prior to magia final decision. The Applicants and

interested parties may also request that a corderea held to make oral submissions on the
draft determination.
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List of abbreviations

the Competition and Consumer Act 2010

Carabella Resources Limited, Macarthoal@.imited,
Middlemount Coal Pty Limited, New Hope Corporatiamited,
Peabody Energy Australia Pty Limited and Rio TiGwal Australia
Pty Limited.

QR Network owned below rail infrastructure in thevdands,
Goonyella and Blackwater coal rail systems, incigdi

« all expansions to these systems;

+ access to any other QR Network rail infrastructuzeessary to
support the DPPM Terminal; and

« all services relating to such access for the p@@bs
transporting the Applicants’ coal to the DPPM Teraii

Carabella Resources Limited, Macarthur Coal Limited
Middlemount Coal Pty Limited, New Hope Corporatiamited
and Peabody Energy Australia Pty Limited’'s propaseal terminal
development at the Port of Abbot Point.

Carabella Resources Limited, Macarthwal Cionited,
Middlemount Coal Pty Limited, New Hope Corporatiamited
and Peabody Energy Australia Pty Limited

Dudgeon Point Project Management, proposedldeers of a coal
terminal at Dudgeon Point, in the Port of Hay Poiieensland.

The coal terminal proposed to be bigexl by Dudgeon Point
Project Management at Dudgeon Point, in the Parayf Point,
Queensland.

QR National’'s project to upgrade and expand tHanfrastructure
between Goonyella and Abbot Point.

North Queensland Bulk Ports Corporation
QR Network Pty Ltd
Rio Tinto Coal Australia Pty Limited

Rio Tinto’s proposed coal terminal developmenhatRort of
Abbot Point.

Authorisation A91241 granted by the ACCC on 2 Deloen?010
to various Wiggins Island Coal Export Terminal pwodrs allowing
collective bargaining with QR Network in relatiam elow rail
access to transport coal to the terminal at Wigtglasd in the Port
of Gladstone, Queensland.
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1.

The application for authorisation

The application

11

1.2

1.3

14

15

On 28 September 2011, Carabella Resources Linhtadarthur Coal Limited,
Middlemount Coal Pty Limited, New Hope Corporatidmited and Peabody Energy
Australia Pty Limited (the DPC Group) lodged apation for authorisation A91278
with the ACCC.

Broadly, in order to support the transportatiorc@dl to Dudgeon Point Project
Management’'s (DPPM) proposed new terminal at Duddmint (the DPPM
Terminal), the DPC Group sought authorisation tikectively bargain with QR
Network in relation to access to below rail infrasture in the Newlands, Goonyella
and Blackwater coal rail systems, including:

- all expansions to these systems;

+ access to any other QR Network rail infrastruchweeessary to support the DPC
Group’s access to the DPPM Terminal; and

« all services relating to such access for the pwpdsransporting the DPC Group
members’ coal to the DPPM Terminal.

(the Below Rail Infrastructure)

In particular, the Applicants applied for authotisa for 15 years to:

(a) collectively discuss and negotiate terms and canditwith QR Network Pty Ltd
(QR Network), including price, for access to théolerail infrastructure necessary
to service the DPPM Terminal;

(b) discuss among themselves matters relatingo®etdiscussions and negotiations;
and

(c) enter into and give effect to contracts, areangnts or understandings with QR
Network (or any successor or assignee) contairengneon terms and conditions,
including price, upon which access to the Belowl Rdiiastructure will be
acquired.

(the Proposed Conduct)

On 4 November 2011, the parties sought to ameritbasation application A91278 to
add Rio Tinto Coal Australia Pty Limited (Rio Tinttw the list of applicants as a likely
user of the DPPM Terminal.

Authorisation is a transparent process where thE@@hay grant statutory protection
from legal action for conduct that might otherwiseach the&Competition and
Consumer Act 201Q@he Act). The ACCC may ‘authorise’ businessesrigage in anti-
competitive conduct where it is satisfied thatplélic benefit from the conduct
outweighs any public detriment. The ACCC condugpsilalic consultation process
when it receives an application for authorisatiamiting interested parties to lodge
submissions outlining whether they support the iappbn or not. Further information
about the authorisation process is contained iachtnent A A chronology of the
significant dates in the ACCC'’s consideration a$ épplication is contained in
Attachment B
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1.6 Application A91278 was made under:

+ section 88(1) of the Act to make and give effech wontract, arrangement or
understanding, a provision of which is or may beeaciusionary provision within
the meaning of section 45 of the Act.

« section 88(1) of the Act to make and give effect twontract or arrangement, or
arrive at an understanding, a provision of whiclulddave the purpose, or would
have or might have the effect, of substantiallgégsng competition within the
meaning of section 45 of the Act.

« section 88(1A) of the Act to make and give effecatprovision of a contact,
arrangement or understanding, a provision of wiscbr may be, a cartel
provision and which is also, or may also be, anuskanary provision within the
meaning of section 45 of that Act.

« section 88(1A) of the Act to make and give effecatcontract or arrangement, or
arrive at an understanding a provision of which lddae, or might be, a cartel
provision (other than a provision which would altsn or might also be, an
exclusionary provision within the meaning of sectith of that Act).

Other parties

1.7 The Applicants have requested that authorisatisn @ktend to future users of the
DPPM Terminal.

1.8 Under section 88(6) of the Act, any authorisaticenged by the ACCC is
automatically extended to cover any person namdgeimuthorisation as being a party
or proposed party to the conduct.

19 Further, pursuant to section 88(10) of the Act,AlCC may grant authorisation to
future users of the DPPM Terminal who will simijarieed to negotiate below rail
access.

2 Background to the application

The Applicants

2.1 The Applicants are coal producers which hold mineagses and/or exploration
licences for coal mines or tenements in the BowasiBin Queensland.

Carabella Resources Limited (Carabella)

2.2 Carabella is a $39 million company that listed lo& Australian Stock Exchange in
December 2010. Carabella has focused its initiplagation activities at its coking coal
tenement in the Bowen Basin at Mabbin Creek.

Macarthur Coal Limited (Macarthur)

2.3 Macarthur is a $1, 793 million company that listedthe Australian Stock Exchange in
July 2001. Macarthur's principal product is lowatde pulverised injection coal used
in the production of steel. Macarthur's major asse¢ a 73.3% share in Coppabella
Mine and Moorvale Mine (both located in the BoweasB). Macarthur is currently
being acquired by Peabody Energy Australia Pty tadhi
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Middlemount Coal Pty Limited (Middlemount)

2.4 Middlemount is an incorporated 50:50 joint ventbhetween Macarthur and Gloucester
Coal Ltd. Middlemount owns and operates the Midalant Mine in the Bowen Basin,
which produces low volatile PCI coal and semi-haoking coal.

New Hope Corporation Limited (New Hope)

2.5 New Hope is a $2, 340 million company that listedtoe Australian Stock Exchange
in September 2003. New Hope focuses on niche magket its thermal coal and
exports around 65 per cent of its coal productoAgia Pacific markets including
Japan, Korea and Chile, with the remainder beitd) domestically to customers in
south-east Queensland. New Hope focuses its exioloia the Bowen Basin and the
Clarence-Moreton Basin.

Peabody Energy Australia Pty Limited (Peabody)

2.6 Peabody is a wholly owned subsidiary of the US-d&sabody Energy Corporation,
worth around $US11, 363 million. Peabody was estlabtl in May 2001 and is
primarily involved in the exploration, developmemd mining of coal. Peabody
operates 8 mines in Queensland and New South Welhesh produce a broad range of
metallurgical and thermal coals. Four of these t@urNorth Goonyella, Eaglefield and
Millennium span the length of the Bowen Basin ceddf

Rio Tinto Coal Australia Pty Limited (Rio Tinto)

2.7 Rio Tinto is worth around $3,186 million and manmnagenumber of subsidiaries and
joint ventures which produce both metallurgical aolling coal from the Bowen
Basin. In particular, Rio Tinto manages the Blaihdl and Clermont Mines and
provides management services to the Hall Creek<astrel Mines.

Coal Export Industry

2.8 The coal produced by the Applicants in the BowenriB& exported. This requires the
transportation of coal by rail from each mine siteoal terminals at ports. The
logistics chain from the mine gate to port involves

« below rail infrastructure — activities associatathwhe provision and management
of rail infrastructure, including the constructionaintenance and renewal of rail
infrastructure assets;

« above rail infrastructure — activities requiretovide and operate train services
such as rolling stock, train crewing, terminal pstan and freight handling; and

« port infrastructure — activities associated witbeiging and loading coal onto
vessels for export.

2.9 Dudgeon Point is located within the Port of HayrRoQueensland. There are no
existing coal terminals at Dudgeon Point, althotigre are coal terminals within the
larger Hay Point port area including at DalrympkyBApproximately 105 million of
Queensland’s 200 million tons per annum of coabetgpcurrently passes through the
Port of Hay Point.

2.10 The Dudgeon Point terminals will be largely supgheth coal from the Bowen Basin.
The Galilee Basin is adjacent to the Bowen Basthathough not currently producing
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coal, several major coal exploration projects ameently underway. Accordingly,
Dudgeon Point may also be used by Galilee Basidymers in the future.

2.11  The DPC Group was formed for the purpose of fatihg its members’ access to the
facilities and infrastructure required to exporittBowen Basin coal through Dudgeon
Point. The DPC Group is currently seeking capaaityhe DPPM Terminal for this
purpose. Rio Tinto has advised the ACCC thatais® negotiating for additional
capacity at the DPPM Terminal, to facilitate theent of its coal from the Bowen
Basin. A map depicting Dudgeon Point, relativedaldeposits and coal export
terminals is afAttachment D.

Rail Access Undertaking

2.12  In order to support the transportation of coaht® DPPM Terminal, the Applicants
wish to secure access to the Below Rail InfrastmectBelow rail infrastructure in
Queensland is provided by QR Network.

2.13  The terms and conditions upon which QR Network piilvide access to below rail
infrastructure to coal producers are subject ta@®ess undertaking with the
Queensland Competition Authority given under Paof theQueensland Competition
Authority Act1997(the Rail Access Undertaking). The Rail Access Utadkéng
provides that access to below rail infrastructuresioe provided by QR Network on
fair and equitable terms. However, there are acsiasations which are not dealt with
in detail in the Rail Access Undertaking, leadiagtrequirement for further
negotiation of access terms with QR Network.

Recent ACCC authorisation decisions

2010 Wiggins Island Coal Export Terminal producersauthorisation — collective
negotiation with QR Network regarding below rail acess to the Wiggins Island Terminal

2.14  Authorisation A91241 was granted by the ACCC onezé&nber 2010. The
authorisation enabled various Wiggins Island Cogddtt Terminal producers to
collectively bargain with QR Network in relation below rail access to transport coal
to the terminal at Wiggins Island in the Port oa@tone, Queensland (WICET
Determination). Authorisation was granted for 1ange

2010 North West Iron Ore Alliance authorisation — ollective negotiation of rail access in
the Pilbara

2.15 On 29 April 2010, the ACCC granted conditional awikation A91212 to the North
West Iron Ore Alliance to engage in collective negmns with the providers of rail
infrastructure in the Pilbara region of Western #halsa. Authorisation was granted for
15 years.

Current related applications

2.16 The members of the DPC Group have lodged an apiplicéor authorisation to
collectively bargain with Dudgeon Point Project Mgement (DPPM) in relation to
access to the DPPM Terminal to be established dg&an Point, Queensland
(A91277). The ACCC granted interim authorisation2@nOctober 2011 and issued a
draft determination granting authorisation on 1s&maber 2011.
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2.17

3

3.1

3.2

3.3

The Applicants have also lodged an applicatiorafd@ghorisation to collectively bargain
with QR Network in relation to the below rail inftaucture associated with coal
terminal access at the Port of Abbot Point, Quegris(A91275). The ACCC issued a
draft determination proposing to grant authorisatiorelation to this matter on

8 December 2011.

Submissions received by the ACCC

The ACCC tests the claims made by applicants ipsumf an application for
authorisation through an open and transparent @uabhsultation process. To this end
the ACCC aims to consult extensively with interdgparties that may be affected by
the proposed conduct to provide them with the ojpmaly to comment on the
application.

Broadly, the Applicants submit that the Proposeddiwt will lead to reduced
transaction costs and encourage efficient investimethe coal logistics chain while
causing minimal if any detriment due to the voluptand limited scope of the
collective bargaining arrangements.

The ACCC sought submissions from 25 interestedgsapotentially affected by the
application, including the target of the collectb@rgaining (QR Network), as well as
coal producers, above rail providers, competind egport terminals and relevant state
and federal government agencies. A summary of tisigosubmissions received from
interested parties follows and the details areidened in the ACCC'’s evaluation of
the Proposed Conduct in Chapter 4 of this drairt@nation. Copies of public
submissions may be obtained from the ACCC'’s website
(www.accc.gov.au/AuthorisationsRegister) and biofeing the links to this matter.

North Queensland Bulk Ports Corporation (NQBPC)

3.4

NQBPC provided a submission questioning whetherifsognt benefit is likely to
accrue from authorisation of collective bargainimghis case, given the application of
the Rail Access Undertaking. NQBPC also questidr®d the Proposed Conduct
would interact with the Rail Access Undertaking &amel effect of the financial
incentive toward collective bargaining providedany economic benefits that may
arise from the Proposed Conduct.

Asciano

3.5

3.6

Asciano noted the public benefits which could afisen collective negotiation as a
means to potentially facilitate the developmenthef proposed new Dudgeon Point
coal terminals and the more efficient operatiothefcoal logistics chain.

However, Asciano also noted its previous publiclpressed concerns regarding the
vertically integrated nature of QR Network and @i® National above rail business. In
this context, Asciano submitted that the authansashould be limited to collective
bargaining in relation to infrastructure that QRiWark owns and operates (or will
own and operate when constructed) and should riehdxo:

- any information exchanges or collective negotiationrelation to above rail
services with either QR Network or any other QRidval entity;
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« negotiations regarding below rail infrastructurattoes not support the
transportation of coal to the DPPM Terminal (inéhgdnegotiations relating to
infrastructure owned by other QR National entiteesd in particular QR entities
with an above rail business, for example, railrgidior storage facilities).

3.7 In order to support these limitations, Asciano siftad that a monitoring regime is
required to ensure that collective negotiationatineg to below rail issues do not
transition into negotiations on above rail issues.

4  ACCC evaluation

4.1 The ACCC'’s evaluation of the Proposed Conduct mceordance with:

+ sections 90(6) and 90(7) of the Act which state tha ACCC shall not authorise a
provision of a proposed contract, arrangement detstanding, other than an
exclusionary provision, unless it is satisfied lintlae circumstances that:

o the provision of the proposed contract, arrangeraenhderstanding in the
case of section 90(6) would result, or be likelydsult, or in the case of
section 90(7) has resulted or is likely to resualia benefit to the public and

o that benefit, in the case of section 90(6) woulthaigh the detriment to
the public constituted by any lessening of commetithat would result, or
be likely to result, if the proposed contract aaagement was made and
the provision was given effect to, or in the cakseztion 90(7) has
resulted or is likely to result from giving effectthe provision.

« sections 90(5A) and 90(5B) of the Act which stéi&t the ACCC shall not
authorise a provision of a proposed contract, gearent or understanding that is
or may be a cartel provision, unless it is satikireall the circumstances that:

0 the provision, in the case of section 90(5A) waeslult, or be likely to
result, or in the case of section 90(5B) has reduir is likely to result, in a
benefit to the public and

) that benefit, in the case of section 90(5A) woultheigh the detriment to
the public constituted by any lessening of comjmetithat would result, or
be likely to result, if the proposed contract aaagement were made or
given effect to, or in the case of section 90(5&eighs or would
outweigh the detriment to the public constitutecaby lessening of
competition that has resulted or is likely to ré$uidm giving effect to the
provision.

4.2 For more information about the tests for authoiasaand relevant provisions of the
Act, please see Attachment C

The market

4.3 The first step in assessing the effect of the conflr which authorisation is sought is
to consider the relevant market(s) affected by ¢tbaduct.

4.4 The Applicants submit the relevant area of comioetiis the market for the supply and
acquisition of access to below rail infrastructassociated with the proposed terminal
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4.5

4.6

4.7

4.8

developments at Dudgeon Point. The Applicants ifiedtpossible secondary markets
as:

« the supply and acquisition of above rail haulageises and coal handling
services at the neighbouring ports; and

+ the global markets for the supply of thermal andathegical coal.

The ACCC did not receive submissions from integkgiarties specifically
commenting on this issue.

The markets submitted by the Applicants for raillage and coal handling are
consistent with that found by the ACCC in the WICB@&termination. However these
markets may broaden following completion of QR Nia#il's Goonyella to Abbot Point
(GAP) expansion project (projected for mid-2012)eBcope of this project, as noted
in the Applicants’ submission, includes:

« construction of a 69km new railway between the Getla and Newlands coal rail
systems;

« amajor upgrade and expansion of the existing Neddaystem; and

+ related works in the Goonyella system to enablagr travel north to Dudgeon
Point.

The stated objective of the GAP project is to inverthe integration of the coal rail
network and increase the rail transport optionsé@l producers in central
Queensland. In particular, the intention is to émakntral Bowen Basin mines,
currently serviced by the Goonyella and Blackwatal rail systems, to transport coal
to Abbot Point through the Newlands system. The @Adfect would also allow the
transport of coal from the north to Dudgeon Point.

Accordingly, the ACCC considers that the geographéckets for below rail
infrastructure and the supply and acquisition ahagorail haulage services and coal
handling services may be broader than that propbgelde Applicants. However, the
ACCC considers that its assessment of this appicét unlikely to be affected by the
adoption of the narrower or broader market debniti

The counterfactual

4.9

4.10

The ACCC applies the ‘future with-and-without tesstablished by the Tribunal to
identify and weigh the public benefit and publi¢rdeent generated by conduct for
which authorisation has been sought.

Under this test, the ACCC compares the public beaefl anti-competitive detriment
generated by arrangements in the future if theaaig#ition is granted with those
generated if the authorisation is not granted. Téuglires the ACCC to predict how the
relevant markets will react if authorisation is goénted. This prediction is referred to
as the ‘counterfactual’.

! Australian Performing Rights Associati¢h999) ATPR 41-701 at 42,936. See also for exardpletralian
Association of Pathology Practices Incorpora{@®04) ATPR 41-985 at 48,556; Reedia Council of
Australia (No.2) (1987) ATPR 40-774 at 48,419.
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4.11  The Applicants submit the most likely counterfatigahat, without authorisation, the
Applicants or at least some of them would negosatgarately with QR Network for
access to the Below Rail Infrastructure. Howeueg, Applicants’ submission also
notes the possibility that the smaller producexshsas Carabella Resources Limited,
have limited resources and expertise and may nablaeto cost effectively negotiate
separately with QR Network. Accordingly, these proglrs may not be willing to
proceed further with the considerable investmeuired to develop their coal
resources without authorisation of collective negains with QR Network.

4.12 The ACCC received no other submissions from inteteparties specifically
commenting on this issue.

4.13 The ACCC considers that the most likely countetfakts that, without authorisation,
the coal asset development projects would proageedme form and the Applicants
would negotiate separately with QR Network for asc® the Below Rail
Infrastructure.

Public benefit
Background to public benefit considerations

414 Public benefit is not defined in the Act. Howeulie Tribunal has stated that the term
should be given its widest possible meaning. Iti@alar, it includes:

...anything of value to the community generally, aayntribution to the aims pursued by society
including as one of its principle elements ... thhiegement of the economic goals of efficiency
and progres$.

4.15 The Applicants submit the Proposed Conduct wilhaglpublic benefits, including:
« transaction cost savings
- facilitating efficient investment in infrastructure
« improvement in business efficiency and commeraigtomes
« growth in export markets

4.16 The ACCC's assessment of the likely public bendfdas the proposed conduct
follows.

Transaction cost savings

4.17  The main benefit submitted by the Applicants ims$@ction cost savings. The
Applicants submit that they will be able to coligety negotiate access to the Below
Rail Infrastructure at a significantly lower totadst than the cost of individual
negotiations. The Applicants submit that the desedacosts are likely to include:

+ adecrease in the number of hours spent negotiaithgQR Network;
« adecrease in the cost of legal and expert adviaats
« efficiencies in the pooling of the limited resowsad the smaller Applicants.

2 Re 7-Eleven Stord8994) ATPR 41-357 at 42,677. See deeensland Co-operative Milling Association Ltd
(1976) ATPR 40-012 at 17,242.
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4.18

4.19

4.20

4.21

4.22

4.23

4.24

As noted by the Applicants, the ACCC recogniseddaation cost savings as the
primary benefit in the WICET Determination. The Aippnts submit that, for the same
reasons as recognised in the WICET Determinatignjfieant cost savings are likely
to result from collective as opposed to individnegotiations for access to the Below
Rail Infrastructure.

Generally, the ACCC considers there are transactgis (including time related

costs) associated with contracting. These trarmactists can be lower where a single
negotiating process is employed, such as in collettargaining arrangements, relative
to a situation where a series of individual nedmiraprocesses are necessary. The
ACCC considers that to the extent these transacbshsavings do arise they are likely
to constitute a public benefit.

NQBPC questions whether significant benefit islifke accrue from authorisation of
collective bargaining in this case, given the aggilon of the Rail Access Undertaking.

The Applicants submit that the Proposed Condudtemihble them to realise
transaction cost savings and more efficient comiakeottcomes where the Rail
Access Undertaking does not apply. The Applicants,for example, that to provide
the access sought by the applicants, QR Netwarkdgrtaking a ‘Significant
Investment in excess of $300 million. As such, QR Network @apose Access
Conditions (as defined in the Rail Access Underigkbn access seekers which are
negotiated outside the scope of the standard feoess agreements. The Applicants
submit that the Proposed Conduct is especially@apte in this instance as it
provides an effective mechanism to enable the Appls to negotiate access on timely,
fair and equitable terms.

The Applicants also submit that the practical impatation of the user funding
mechanism in the Rail Access Undertaking (whiclolmes engagement with QR
Network in relation to below rail infrastructuregrades) would also be an appropriate
subject for discussion and agreement amongst theessd he Applicants submit that
QR Network recognised this in its submissions e\\WICET authorisation process.
Accordingly, the Applicants consider that the Pregub Conduct also supports the user
funding mechanism within the Rail Access Undertgkimhich in turn facilitates the
public benefit of efficient investment in valualidrastructure.

The ACCC does not consider that the Rail Accessedalling replaces the need to
negotiate the terms of access to the Below Raiastfucture. Instead, the ACCC
considers that the Rail Access Undertaking andPtioposed Conduct are likely to
compliment each other. In particular, the ACCC od&rs that, absent authorisation of
the collective bargaining arrangements, indivicuegotiations regarding the terms and
conditions for below rail access are likely to fesua longer and more costly
negotiation process for the Applicants and QR Netwo

Accordingly, the ACCC considers that significamtrisaction cost savings are likely to
result from the Proposed Conduct, compared tauatsan where the Applicants
attempt to negotiate individually for below railcass. Therefore, the ACCC accepts
that the collective bargaining arrangements amdliko deliver a public benefit in the
form of transaction cost savings.

% As defined in the Rail Access Undertaking.
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Facilitating efficient business outcomes and investent

4.25  The Applicants submit that the Proposed Conduldtey to improve business
efficiency by:

(a) reducing the delay in securing access rights amsl droiding unnecessary delays
in the development of the DPPM Terminal;

(b) helping to minimise the bargaining imbalance betw®& Network and each
individual applicant; and

(c) assisting smaller Applicants to be more competiwith larger producers.

4.26  The Applicants submit that the Proposed Condudtl@ald to investment efficiencies:

« in the short term, by providing QR Network with acate information to inform its
day to day investment; and

« inthe long term, by allowing the Applicants to reakore accurate investment
plans, cost outlines and forecasts regarding asyngld future investment or
production.

4.27  Asciano notes the public benefits which could afieen collective negotiation as a
means to potentially facilitate the coal terminalelopments at Dudgeon Point and the
more efficient operation of the coal logistics ¢hai

4.28 In general, the ACCC considers that there arelik@be a number of factors that
impact efficient infrastructure development. The@C considers that collective
negotiations may assist the industry in identifypngposals that seek to satisfy the
needs of the relevant parties more fully. Thus AG€C considers the arrangements
may contribute to more efficient business outcoarabinfrastructure investment along
the coal supply chain, compared to a situation @Inegotiations are conducted on an
individual basis, and that this would be a pubkodfit.

Growth in export markets

4.29  The Applicants submit that exports are very impdrtar the Queensland and
Australian economies and that the ACCC has prelyaesognised the significant
public benefits that flow from any export expansidhe Applicants submit that the
Proposed Conduct will enable the Applicants to miee any delays in expansion of
coal exports related to access to Below Rail Itfuasure.

4.30 The ACCC received no submissions specifically uis point. Generally, the ACCC
considers that arrangements which generate a giiavetkports constitute a benefit to
the public. In this instance, the DPPM Termindikisly to generate increased exports
from the Bowen Basin.

4.31 The ACCC considers that absent authorisation otthiective bargaining
arrangements, any delays in individual producecsrseg below rail access could
delay construction of the DPPM Terminal. To thesexthat the collective bargaining
arrangements help to avoid unnecessary delay idebelopment of DPPM Terminal,
the ACCC considers the arrangements are likelydwige a benefit to the public.
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ACCC conclusion on public benefits

4.32

The ACCC considers the primary benefit to the pubénerated by the collective
bargaining arrangements are the transaction cesigsa compared to a situation where
the Applicants negotiate individually with QR Netkdor access to the Below Rail
Infrastructure. The ACCC considers the collectiaegaining arrangements could also
deliver additional public benefits through:

(a) ensuring that QR Network and the Applicants devalo@ccurate and uniform
view of the Applicants’ development and capacitgdeein relation to the Below
Rail Infrastructure, which may lead to improvementbusiness and infrastructure
investment efficiency; and

(b) avoiding unnecessary delays in the constructich@DPPM Terminal, and thus
delays in any resulting benefits that flow fromatsstruction.

Public detriment

Public detriment considerations

4.33

4.34

Public detriment is not defined in the Act but Théunal has given the concept a wide
ambit, including:
...any impairment to the community generally, anynnar damage to the aims pursued by the

society including as one of its principal elemetite achievement of the goal of economic
efficiency?

The Proposed Conduct involves both collective bamgg and information sharing
between competitors. Collective bargaining referar arrangement under which two
or more competitors in an industry come togetheregotiate terms and conditions,
which can include price, with a supplier or custome

Potential loss of allocative efficiencies

4.35

4.36

4.37

In order to engage in the collective bargaining, Applicants also propose to share
certain information between themselves. The exobafhgertain information among
competitors, particularly in relation to pricese$eand costs, may facilitate collusion or
otherwise reduce competition, resulting in increlgsgces or reduced quality and
availability of goods or services. Outcomes of tasure are associated with significant
public detriment.

Generally, competition between individual busineggenerates price signals which
direct resources to their most efficient use. Téisften referred to as allocative
efficiency. Collective agreements to negotiate seamd conditions can interfere with
these price signals and accordingly lead to alieeanefficiencies. However, the
extent of the detriment and the impact on competitf the collective agreement will
depend upon the specific circumstances involved.

The Applicants submit that the Proposed Condudtl@ald to minimal if any detriment.
In particular, the Applicants note that:

* Re 7-Eleven Storg4994) ATPR 41-357 at 42,683.
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4.38

(a) the target of the collective bargaining is a morgpoovider, reducing the
probability that the collective bargaining groudhachieve inefficiently low
prices.

(b) participation in the collective bargaining arranggrnis voluntary. The
Applicants and other users of the DPPM Terminal ngiiain the ability to
negotiate individually with QR Network or enterarthe collective bargaining
arrangements.

(c) there are restrictions on the coverage, compositimhrepresentation of the
bargaining group. The Applicants seek authorisatoextend only to current
and future producers and users of the DPPM Termwhal will similarly need to
negotiate with QR Network for access to the Belail Rfrastructure. In the
WICET Determination, the ACCC allowed authorisatiorextend to future users
of the terminal affected by the collective bargagi

(d) there is no proposed boycott activity, which mettyas the arrangement is also
voluntary from the view of QR Network.

(e) information will only be shared between the Appfitsato the extent that it is
related to the Below Rail Infrastructure. The Apphts will not share
information and will continue to compete with eather in relation to the
production and supply of coal into overseas marfietsfor access to above rail
infrastructure.

The ACCC has previously identified that the antinpetitive effect of collective
bargaining arrangements constituted by lost alleeafficiencies is likely to be more
limited where:

+ the target of the collective bargaining is a morgpoovider;

« participation in the collective bargaining arrangarnis voluntary;

« there are restrictions on the coverage and composif the bargaining group; and
« there is no boycott activity.

Potential inconsistency with the Rail Access Undeaiking

4.39

4.40

4.41

NQBPC questions how the Proposed Conduct will atiewith the Rail Access
Undertaking and the effect of the financial inceatioward collective bargaining
provided by any economic benefits that may arisenfthe Proposed Conduct.

As noted above, the Rail Access Undertaking pravad&amework for negotiating
access with QR Network to the Below Rail Infrastawe. However, its coverage is
limited in respect of the type of activity covefieglthis authorisation application.
Accordingly, the ACCC does not consider that anpausation of the Proposed
Conduct would conflict with the Rail Access Undé&ita.

In addition, the ACCC does not consider that arfaia incentive to engage in
collective bargaining due to economic benefits thay arise from such bargaining is
equivalent to a mandatory obligation to engagepitective bargaining. In particular,
the ACCC notes that QR Network will be free to cé®avhether or not to negotiate
with the collective group. As QR Network is thet{imal) monopoly provider of below
rail infrastructure in Queensland, it is likelyrgtain a bargaining advantage over the
Applicants notwithstanding their collective size.
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Potential for vertical leveraging of monopoly on bew rail infrastructure

4.42

4.43

4.44

Asciano notes its previous publicly expressed coreceegarding the vertically
integrated nature of QR Network and the QR Natiatalve rail business. In this
context, Asciano submitted that the authorisatiooutd be limited to collective
negotiations with QR Network in relation to beloail issues and infrastructure only.

The ACCC notes that the authorisation applicatipthie Applicants is limited in scope
to the Below Rail Infrastructure associated with BPPM Terminal. Therefore, in this
instance, the ACCC considers that the Proposed @bad defined is already
explicitly confined to exclude the conduct raisgdAsciano as being of concern.

In relation to the monitoring regime proposed byi&rso, as the conduct of concern to
Asciano is not covered by the application for at#aiion, it remains subject to the
normal operation of the Act. This includes potdntraminal sanctions for cartel
conduct. Given the Applicants’ evident awareneshefAct and its ramifications, the
ACCC considers that in these circumstances aniadditmonitoring regime is not
required.

The ACCC'’s conclusion on public detriments

4.45

The ACCC considers that the collective bargainimgragements are unlikely to lead to
any significant public detriments due to:

« the voluntary nature of the Proposed Conduct;
+ the limited composition of the collective bargamigroup; and

« the restriction upon collective bargaining and iation exchanges between
producers to that related to the Below Rail Infracture.

Balance of public benefit and detriment

4.46

4.47

4.48

In general, the ACCC may only grant authorisatfanhis satisfied that, in all the
circumstances, the Proposed Conduct is likely$alten a public benefit, and that
public benefit will outweigh any likely public datrent.

In the context of applying the net public benefittin section 90(8)of the Act, the
Tribunal commented that:

... something more than a negligible benefit is regfibefore the power to grant authorisation can
be exercised.

For the reasons outlined in this chapter the ACG&idlers that significant public
benefits are likely to result from savings in thred and cost of negotiation for access
and avoiding unnecessary delays to the developaighe DPPM Terminal. The
ACCC considers that any potential detriment thay angse is likely to be limited by a
range of facts including:

The test at 90(8) of the Act is in essence thatlact is likely to result in such a benefit to ghblic that it

should be allowed to take place.
® Re Application by Michael Jools, President of tf@WNTaxi Drivers Associatid2006] ACompT 5 at
paragraph 22.
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4.49

+ the limited scope of the application which appbesy to the Below Rail
Infrastructure and only to the coal producers amtgmtial coal producers which
wish to access the DPPM Terminal;

« the restrictions upon information exchanges; and
+ the voluntary nature of the Proposed Conduct.

Accordingly, the ACCC considers that in all thecaimstances the Proposed Conduct
for which authorisation is sought is likely to résn a benefit to the public that will
outweigh the detriment to the public which is canstd by any lessening of
competition that will result or is likely to resdibm the Proposed Conduct. The ACCC
is therefore satisfied that the tests in sectidi{§)9 90(7), 90(5A) and 90(5B) are met.

Length of authorisation

4.50

451

4.52

4.53

The Act allows the ACCC to grant authorisationddimited period of timé. The
ACCC generally considers that it is appropriatgr@nt authorisation for a limited
period of time, so as to allow an authorisatiobéaeviewed in the light of any
changed circumstances.

In this instance, the Applicants seek authorisaforl5 years. The Applicants note
that collective negotiations for access to the ®dRail Infrastructure are likely to
occur in line with the development of the DPPM Terahover a 3-5 year period. In
addition, the Applicants are likely to need to coctdongoing collective negotiations
with QR Network during the term of any access ame#s (normally 10 years),
particularly regarding potential price review meaisans. Accordingly, the Applicants
submit that an authorisation period of 15 yeaegpisropriate.

The ACCC received no submissions other than frambplicants in relation to the
length of authorisation. The ACCC accepts thattdorisation period for collective
bargaining with QR Network in relation to belowlratcess associated with
development of the Dudgeon Point coal terminalsla¢e accommodate:

(&) an initial 3-5 year period during development & terminals; and
(b) the likely term of the access agreement with QRMget (normally 10 years).

Accordingly, the ACCC proposes to grant authoreatd the Proposed Conduct for 15
years.

Future Users

4.54

4.55

The Applicants submit that it is appropriate thay authorisation granted by the
ACCC be expressed to apply to future producersuaeds of the DPPM Terminal who
will similarly need to negotiate access to Belowl Rdrastructure. The ACCC
received no other submissions upon this point.

The ACCC considers that it is appropriate that ausiation extend to future
prospective users of the proposed Dudgeon Poihtewainals. The ACCC notes that
it may at any time review the authorisation anceptally revoke it should a future

" Section 91(1).
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5

user alter the balance of likely public benefitd d@etriments sufficiently to constitute a
material change of circumstandes.

Draft determination

The application

5.1

5.2

5.3

5.4

5.5

On 28 September 2011, Carabella Resources Linhtadarthur Coal Limited,
Middlemount Coal Pty Limited, New Hope Corporatiamited and Peabody Energy
Australia Pty Limited (the DPC Group) lodged apation for authorisation A91278
with the ACCC.

Broadly, in order to support the transportatiorcadl to Dudgeon Point Project
Management’'s (DPPM) proposed new terminal at Duddmint (the DPPM
Terminal), the DPC Group sought authorisation ttectively bargain with QR
Network in relation to access to below rail infrasture in the Newlands, Goonyella
and Blackwater coal rail systems, including:

« all expansions to these systems;

« access to any other QR Network rail infrastructugeessary to support the DPC
Group’s access to the DPPM Terminal; and

« all services relating to such access for the p@pdsransporting the DPC Group
members’ coal to the DPPM Terminal.

(the Below Rail Infrastructure)

In particular, the Applicants applied for authotisa for 15 years to:

(b) collectively discuss and negotiate terms and canditwith QR Network Pty Ltd
(QR Network), including price, for access to théolerail infrastructure necessary
to service the DPPM Terminal;

(b) discuss among themselves matters relatingagetdiscussions and negotiations;
and

(c) enter into and give effect to contracts, areangnts or understandings with QR
Network (or any successor or assignee) containangneon terms and conditions,
including price, upon which access to the Belowl Rdiiastructure will be
acquired.

(the Proposed Conduct)

On 4 November 2011, the parties sought to ameritbasation application A91278 to
add Rio Tinto Coal Australia Pty Limited (Rio Tinttm the list of applicants as a likely
user of the DPPM Terminal.

The Applicants are coal producers that proposeéss access to the DPPM Terminal
and require corresponding access to the belovinfeglstructure necessary to service it
(the Below Rail Infrastructure).

8 Subsection 91B(3)

DRAFT DETERMINATION 15 A91278



5.6

5.7

5.8

5.9

5.10

Application A91278 was made using Form B Schedulgf the Competition and
Consumer Regulations 20I0he application was made under:

« section 88(1) of th€ompetition and Consumer Act 20@Be Act) to make and
give effect to a contract, arrangement or undedstay, a provision of which is or
may be an exclusionary provision within the mearahgection 45 of the Act.

« section 88(1) of the Act to make and give effect twontract or arrangement, or
arrive at an understanding, a provision of whiclulddave the purpose, or would
have or might have the effect, of substantiallgégsng competition within the
meaning of section 45 of the Act.

« section 88(1A) of the Act to make and give effecatprovision of a contact,
arrangement or understanding, a provision of wiscbr may be, a cartel
provision and which is also, or may also be, anuskanary provision within the
meaning of section 45 of that Act.

« section 88(1A) of the Act to make and give effecatcontract or arrangement, or
arrive at an understanding a provision of which lddae, or might be, a cartel
provision (other than a provision which would altsn or might also be, an
exclusionary provision within the meaning of sectith of that Act).

The Applicants seek authorisation to collectivebgatiate with QR Network Pty Ltd
(QR Network), including sharing information amontfgmselves as part of the
collective negotiations, for access to the Below Rérastructure.

In particular, the Applicants seek authorisation to

« collectively discuss and negotiate terms and carditwith QR Network,
including price, for access to the below rail istracture necessary to service the
DPPM Terminal;

- discuss among themselves matters relating to tissassions and negotiations;
and

- enter into and give effect to contracts, arrangegmenunderstandings with QR
Network (or any successor or assignee) contairengneon terms and conditions,
including price, upon which access to the Belowl Rdiiastructure will be
acquired.

The Applicants seek authorisation for 15 yearslance requested that authorisation
also extend to future users of the DPPM Terminal.

Section 90A(1) requires that before determiningplication for authorisation the
ACCC shall prepare a draft determination.

The net public benefit test

5.11

For the reasons outlined in Chapter 4 of this dtatermination, the ACCC considers
that in all the circumstances the Proposed Confduethich authorisation is sought is
likely to result in a benefit to the public thatiautweigh the detriment to the public
which is constituted by any lessening of competitioat will result or is likely to result
from the Proposed Conduct.
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Conduct for which the ACCC proposes to grant authoisation

5.12 The ACCC proposes to grant authorisation for 15s/&athe Applicants to:

« collectively discuss and negotiate terms and carditwith QR Network,
including price, for access to the below rail istracture necessary to transport
coal to the DPPM Terminal;

« discuss among themselves matters relating to tigsassions and negotiations;
and

« enter into and give effect to contracts, arrangegmenunderstandings with QR
Network (or any successor or assignee) contairengneon terms and conditions,
including price, upon which access to the Belowl Rdiiastructure will be
acquired.

5.13  Pursuant to clause 88(10) of the Act, the ACCC pseg to extend the above
authorisation to any future users of the DPPM Taaiwwhich require access to the
Below Rail Infrastructure.

Conduct not proposed to be authorised
5.14 The proposed authorisation does not extend to gidants engaging in:

« any information exchanges or collective negotiaionrelation to above rail
services;

+ negotiations regarding below rail infrastructurattdoes not relate to the
transportation of coal to the DPPM Terminal; or

+ collective boycott activity.

5.15 Accordingly, any such conduct, should it occur, Wowot be protected from legal action
under the Act.

Further submissions
5.16 The ACCC will now seek further submissions fronmenetsted parties. In addition, the

Applicants or any interested party may requestttinatACCC hold a conference to
discuss the draft determination, pursuant to se@®A of the Act.
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Attachment A — the authorisation process

The Australian Competition and Consumer Commiséiloe ACCC) is the independent
Australian Government agency responsible for adstening theCompetition and Consumer
Act 2010(the Act). A key objective of the Act is to prevenriti-competitive conduct, thereby
encouraging competition and efficiency in businessulting in a greater choice for consumers
in price, quality and service.

The Act, however, allows the ACCC to grant statyifanotection from legal action in certain
circumstances for conduct that might otherwiseera@ncerns under the competition provisions
of the Act. One way in which parties may obtairtigtary protection is to apply to the ACCC

for what is known as an ‘authorisation’.

The ACCC may ‘authorise’ businesses to engagetircampetitive conduct where it is
satisfied that the public benefit from the conduatweighs any public detriment.

The ACCC conducts a public consultation processwmheeceives an application for
authorisation. The ACCC invites interested partiiekwdge submissions outlining whether they
support the application or not, and their reasongHis.

After considering submissions, the ACCC issuesaft determination proposing to either grant
the application or deny the application.

Once a draft determination is released, the applicaany interested party may request that the
ACCC hold a conference. A conference providesatligs with the opportunity to put oral
submissions to the ACCC in response to the draétroenation. The ACCC will also invite the
applicant and interested parties to lodge writtd@msissions commenting on the dratft.

The ACCC then reconsiders the application taking atcount the comments made at the
conference (if one is requested) and any furthemsssions received and issues a final
determination. Should the public benefit outweilgé public detriment, the ACCC may grant
authorisation. If not, authorisation may be dentdédwever, in some cases it may still be
possible to grant authorisation where conditionslm&aimposed which sufficiently increase the
benefit to the public or reduce the public detritnen
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Attachment B — chronology of ACCC assessment

The following table provides a chronology of sigraint dates in the consideration of the
application by the Applicants.

DATE ACTION
28 September 201 Application for authorisation lodged with the ACCC.

3 November 2011 Closing date for submissions from interested partigelation to the
application for authorisation.

23 November 201:. Submission received from the Applicants in respdogaterested party
submissions.

16 December 201 Draft determination issued.
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Attachment C — the tests for authorisation and otherelevant
provisions of the Act

Competition and Consumer Act 2010
Section 90—Determination of applications for authoisations

1)

)

(4)
(®)

(5A)

(5B)

(6)

The Commission shall, in respect of an apglicetor an authorization:
(@) make a determination in writing granting suatharization as it considers appropriate; or
(b) make a determination in writing dismissing &pplication.

The Commission shall take into account anynsabions in relation to the application made toyithe
applicant, by the Commonwealth, by a State or lyyather person.

Note: Alternatively, the Commission may rely on soltations undertaken by the AEMC: see
section 90B.

The Commission shall state in writing its i@as for a determination made by it.

Before making a determination in respect opplication for an authorization the Commissioalkh
comply with the requirements of section 90A.

Note: Alternatively, the Commission may rely on soltations undertaken by the AEMC: see
section 90B.

The Commission must not make a determinati@mijng an authorisation under subsection 88(1A) in
respect of a provision of a proposed contractngeeent or understanding that would be, or mightbe
cartel provision, unless the Commission is satiksiiieall the circumstances:

(@) that the provision would result, or be liketyresult, in a benefit to the public; and

(b) that the benefit would outweigh the detrimenttte public constituted by any lessening of
competition that would result, or be likely to risif:

® the proposed contract or arrangement were nadibe proposed understanding were
arrived at; and

(i) the provision were given effect to.

The Commission must not make a determinatiamting an authorisation under subsection 88(1A) in
respect of a provision of a contract, arrangemeninderstanding that is or may be a cartel prowisio
unless the Commission is satisfied in all the eitstances:

(a) that the provision has resulted, or is likayésult, in a benefit to the public; and

(b) that the benefit outweighs or would outweigé tietriment to the public constituted by any
lessening of competition that has resulted, okedyt to result, from giving effect to the
provision.

The Commission shall not make a determinagi@mting an authorization under subsection 888D))of
(8) in respect of a provision (not being a prowisibat is or may be an exclusionary provision) of a
proposed contract, arrangement or understandirrgsipect of a proposed covenant, or in respect of
proposed conduct (other than conduct to which sulmse47(6) or (7) applies), unless it is satisfiedll
the circumstances that the provision of the propa@smtract, arrangement or understanding, the sexgbo
covenant, or the proposed conduct, as the caséde&ayould result, or be likely to result, in a bt
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()

(8)

)

(9A)

the public and that that benefit would outweigh die¢ériment to the public constituted by any lessgraf
competition that would result, or be likely to risif:

(a) the proposed contract or arrangement were noadee proposed understanding were arrived at,
and the provision concerned were given effect to;

(b) the proposed covenant were given, and were bedwith; or
(c) the proposed conduct were engaged in;
as the case may be.

The Commission shall not make a determinati@mting an authorization under subsection 88(1ppm
respect of a provision (not being a provision ikair may be an exclusionary provision) of a castira
arrangement or understanding or, in respect ofvar@nt, unless it is satisfied in all the circumsts that
the provision of the contract, arrangement or ustdeiding, or the covenant, as the case may be, has
resulted, or is likely to result, in a benefit ketpublic and that that benefit outweighs or wanldveigh
the detriment to the public constituted by anydessg of competition that has resulted, or is ikl
result, from giving effect to the provision or colyipg with the covenant.

The Commission shall not:
(a) make a determination granting:

0] an authorization under subsection 88(1) in eesjf a provision of a proposed contract,
arrangement or understanding that is or may beeéunsonary provision; or

(ii) an authorization under subsection 88(7) or)(i#Arespect of proposed conduct; or

(iii) an authorization under subsection 88(8)aspect of proposed conduct to which
subsection 47(6) or (7) applies; or

(iv) an authorisation under subsection 88(8A)fmposed conduct to which section 48
applies;

unless it is satisfied in all the circumstances tha proposed provision or the proposed conduct
would result, or be likely to result, in such a bfinto the public that the proposed contract or
arrangement should be allowed to be made, the peaponderstanding should be allowed to be
arrived at, or the proposed conduct should be &itbte take place, as the case may be; or

(b) make a determination granting an authorizatioder subsection 88(1) in respect of a provision
of a contract, arrangement or understanding that isay be an exclusionary provision unless it
is satisfied in all the circumstances that the fgion has resulted, or is likely to result, in sach
benefit to the public that the contract, arrangetnoeminderstanding should be allowed to be
given effect to.

The Commission shall not make a determinagi@mting an authorization under subsection 88(9) in
respect of a proposed acquisition of shares ircélpital of a body corporate or of assets of a peosan
respect of the acquisition of a controlling intéi@sa body corporate within the meaning of secBoA
unless it is satisfied in all the circumstances tha proposed acquisition would result, or beljike
result, in such a benefit to the public that theuasition should be allowed to take place.

In determining what amounts to a benefitite public for the purposes of subsection (9):

(a) the Commission must regard the following aseffies to the public (in addition to any other
benefits to the public that may exist apart froms graragraph):

0] a significant increase in the real value of entg;
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(ii) a significant substitution of domestic prodsiébr imported goods; and

(b) without limiting the matters that may be taketo account, the Commission must take into
account all other relevant matters that relatdéointernational competitiveness of any Australian
industry.

Variation in the language of the tests

There is some variation in the language in the patticularly between the tests in sections
90(6) and 90(8).

The Australian Competition Tribunal (the Tribunha8s found that the tests are not precisely the
same. The Tribunal has stated that the test urdéioa 90(6) is limited to a consideration of
those detrgiments arising from a lessening of copetout the test under section 90(8) is not
so limited:

However, the Tribunal has previously stated thgareing the test under section 90(6):

[the] fact that the only public detriment to be @akinto account is lessening of competition doegsmean that
other detriments are not to be weighed in the lsalavhen a judgment is being made. Something relexh as a
benefit may have a beneficial, and also a detriaierffect on society. Such detrimental effecttdsas must be

considered in order to determine the extent diétseficial effectl.O

Consequently, when applying either test, the AC@gRtake most, if not all, public detriments
likely to result from the relevant conduct into aant either by looking at the detriment side of
the equation or when assessing the extent of thefite

Given the similarity in wording between sectiong@@nd 90(7), the ACCC considers the
approach described above in relation to sectiof)d8(also applicable to section 90(7). Further,
as the wording in sections 90(5A) and 90(5B) isilsimthis approach will also be applied in the
test for conduct that may be a cartel provision.

Conditions

The Act allows the ACCC to grant authorisation sebjo conditions?

Future and other parties

Applications to make or give effect to contractsaagements or understandings that might
substantially lessen competition or constitute @sicinary provisions may be expressed to
extend to:

e persons who become party to the contract, arrangeon@inderstanding at some time
in the futuré?

Australian Association of Pathology Practices Imporated[2004] ACompT 4; 7 April 2004. This view was

supported in/FF Chicken Meat Growers’ Boycott Authorisati@906] AcompT9 at paragraph 67.

19 Re Association of Consulting Engineers, Austréli®81) ATPR 40-2-2 at 42788. See alsiedia Council case
(1978) ATPR 40-058 at 17606; amtpplication of Southern Cross Beverages Pty. [Gddbury Schweppes
Pty Ltd and Amatil Ltd for revie{d981) ATPR 40-200 at 42,763, 42766.

1 Section 91(3).
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» persons named in the authorisation as being a paeyproposed party to the contract,
arrangement or understanditig.

Six- month time limit

A six-month time limit applies to the ACCC'’s conerdtion of new applications for
authorisatiof. It does not apply to applications for revocatim@yocation and substitution, or
minor variation. The six-month period can be exezhby up to a further six months in certain
circumstances.

Minor variation

A person to whom an authorisation has been grgotea person on their behalf) may apply to
the ACCC for a minor variation to the authorisattorhe Act limits applications for minor
variation to applications for:

... a single variation that does not involve a matarhange in the effect of the authorisation.
When assessing applications for minor variatioa,AKCC must be satisfied that:
. the proposed variation satisfies the definitiom &iinor variation” and

. if the proposed variation is minor, the ACCC musgtesss whether it results in any
reduction to the net benefit of the conduct.

Revocation; revocation and substitution

A person to whom an authorisation has been grantgdrequest that the ACCC revoke the
authorisatiort” The ACCC may also review an authorisation witheav to revoking it in
certain circumstancés.

The holder of an authorisation may apply to the QG revoke the authorisation and substitute
a new authorisation in its plat&The ACCC may also review an authorisation withieawto
revoking it and substituting a new authorisatiofitsrplace in certain circumstanc@s.

12 Section 88(10).

13 Section 88(6).

14 Section 90(10A)

5 Subsection 91A(1)
6 Subsection 87ZD(1).
7 Subsection 91B(1)
8 Subsection 91B(3)
19 Subsection 91C(1)
%0 Subsection 91C(3)
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Attachment D — Map showing the Port of Dudgeon Poihand
surrounding coal deposits and coal export terminals
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