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Summary

The Australian Competition and Consumer Commisk@asmdecided to revoke the third line
forcing notification (N93402) lodged by Football €ansland Ltd.

The ACCC considers that the notified conduct islijko be delivering benefits by generating
revenue to be used for the promotion and developofdnotball (soccer) in Queensland,
potentially increasing participation and promotgrgater fithess and recreation levels.

However, the ACCC considers that the notified cadiiresulting in significant public
detriment by reducing competition for the supplyawtball apparel in Queensland, resulting in
higher prices for football apparel and equipmeanhttvould otherwise be the case. For this
reason, the ACCC is satisfied that the likely bé&nefthe public from the conduct will not
outweigh the likely detriment to the public frometbonduct.

The notification

Football Queensland LtdFQ) lodged a third line forcing notification (N9340&jth the
Australian Competition and Consumer Commissi®@CC) on 28 April 2008, in relation to its
licensing program for ‘Teamwear’ football apparthle(Notification).

Under the Notification, FQ requires its member badt (soccer) clubs to use only ‘Teamwear’
purchased from licensed suppliers during FQ cortipes (theTeamwear Program).
Teamwear includes tracksuits, playing shirts, plgyshorts, playing socks and soccer balls
(Teamwear Producty.

The ‘Teamwear Program’ requires that all apparedtrenhibit FQ’s ‘Q logo’ and socks must
have the ‘Q’ stitched in or have the name of therised supplier visible. Teamwear Products
also include:

= all zone, association and State representativedsajgarel
= club/associate specified warm up shirts only and
= match and training balls.

The Teamwear Program does not apply to apparel duning training unless required by the
club as team apparel.

The ACCC allowed the Notification to stand on 4yJ2008. Statutory protection conferred by
the Notification came into effect on 12 May 2008.

Background

Following the receipt of several complaints regagdhe Teamwear Program, the ACCC
commenced a review of the Notification on 20 Mayg P0As part of this review, the ACCC
sought further information from FQ and interestadips on the public benefits and detriments
arising from the notified conduct.

On 9 September 2011, the ACCC issued a draft nptmgosing to revoke the Notification
(Draft Notice). The ACCC was not satisfied that the Teamweagiara was delivering a net
public benefit. The ACCC subsequently sought furtubmissions from FQ and interested
parties on the issues arising from the Draft Notice



ACCC assessment

The ACCC recognises that some sports licensingranog have the potential to deliver public
benefits, such as:

= ensuring a minimum standard of quality

= enabling efficiencies from realisation of econonoéscale for suppliers, lower transaction
costs and search costs for clubs in searchingpjoropriate apparel, and allocative
efficiencies where sporting associations are ablese their bargaining power to negotiate
lower prices than clubs may be able to negotiatevidually

= generating revenue for sporting associations taruiee promotion and development of
sport, potentially increasing participation andrpating greater fithess and recreation.

However, the ACCC notes that there is the potefarabome of the benefits of licensing
programs to be offset if the licensing program itssn public detriments, such as:

» reducing competition, increasing costs and pricesipparel/equipment
» increasing administrative and compliance costs
» inefficiencies in fundraising.

The ACCC received a number of submissions regaitied eamwear Program in response to
the Draft Notice. Based on the information providd ACCC is not satisfied that the public
benefits arising from the Teamwear Program outw#ighpublic detriments.

The ACCC considers that the Teamwear Program dslmablic benefits through the funding
of initiatives for the promotion and developmenfadtball in Queensland. The ACCC notes
that the Teamwear Program may also be deliveringimal public benefits by indirectly
ensuring minimum quality standards and allowingtB@tervene in some quality disputes
between clubs/participants and licensed suppli¢osiever, the ACCC does not consider that
the Teamwear Program is enabling efficiencies tippsiers or clubs/participants. For instance,
by giving suppliers greater certainty for supplgrétby allowing them to capture economies of
scale, or by ensuring that only suppliers who dffierbest price/quality combination are
selected as licensees thereby reducing searchfoostsbs/participants in searching for and
acquiring appropriate apparel.

The ACCC considers that the Teamwear Program ustigs in significant public detriment
through reduced competition in the supply of fodtapparel in Queensland; and may result in
higher prices for Teamwear Products; and increadetnistrative and supplier costs than
would otherwise be the case.

The ACCC has received a number of submissions fomtball clubs stating that the Teamwear
Program prevents them from buying similar qualpgparel from non-licensed suppliers at lower
prices. Some suppliers have also submitted thaipfrent licensing fees make it uneconomic
for them to supply apparel to Queensland footdabx

Although the ACCC notes that the method under whiGhraises revenue is generally a matter
for it to determine, in this instance the Teamweagram creates inefficiencies and may
disguise the true cost of participating in FQ’s patitions. The ACCC notes that FQ may
obtain similar revenue to the Teamwear Progranutyitalternative fundraising methods which
do not restrict competition in the supply of fodtlzgoparel and are more transparent.



On balance, the ACCC is satisfied that the likelpl benefits from the conduct will not
outweigh the likely public detriments resultingrfitdhe conduct.

Accordingly, the ACCC issues this notice to revokdfication N93402 lodged by FQ.

If no application for review of this notice is matdethe Australian Competition Tribunal, the
statutory protection conferred by the notificatioil cease to be in force on 16 January 2012.
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1.1.

1.2.

1.3.

1.4.

1.5.

2.

Introduction

This document is a notice pursuant to section 93(8AheCompetition and Consumer
Act 2010(the Act) to revoke notification N93402 lodged lByotball Queensland Ltd
(FQ). Notification N93402 was lodged with the AustaaliCompetition and Consumer
Commission (the ACCC) on 28 April 2008 and relatethird line forcing conduct
under section 47 of the Act (tiNotification).

Sub-sections 47(6) and 47(7) of the Act specificatbhibit conduct known as ‘third
line forcing.” Third line forcing involves the sulypof goods or services on condition
that the consumer also acquires goods or serviossd third party. Third line forcing
conduct is prohibited per se, meaning that it an®tma contravention of the Act
regardless of its effect on competition.

Businesses may obtain statutory protection for aohthat risks breaching the third
line forcing provisions of the Act by lodging a tifccation’ with the ACCC. Once
lodged, statutory protection for the notified coodcommences automatically after 14
days, unless the ACCC has advised the notifyintyghat it has decided not to allow
the notification to stand.

However, the ACCC may revoke a third line forcirggification at any time where it is
satisfied that the likely benefit to the publicrfirahe conduct will not outweigh the
likely detriment to the public from the conduct.

The test for revocation of a third line forcing ification is contained in section 93(3A)
of the Act. This section states that, if a corporahas notified the ACCC of conduct
of the type described in subsections 47(6) or 4&(d) the ACCC is satisfied that the
likely benefit to the public from the conduct wibt outweigh the likely detriment to
the public from the conduct, the ACCC may give ¢beporation a written notice
stating that the ACCC is so satisfied. The effégiving such a notice is to revoke the
statutory protection afforded by the lodgementhef notification.

Background

Football Queensland Ltd

2.1.

2.2.

FQ is an Australian public company, limited by qardee. FQ is responsible for the
administration of football (soccer) in Queenslaindjuding the collection of national
fees on behalf of Football Federation Australia.

FQ describes its primary function as providingtfee orderly conduct of football in
Queensland. Clause 1.1 of the FQ Constitution €0tsjof the Company’) states that
FQ'’s objects are ‘to facilitate the provision andintenance of grounds, playing fields,
materials, equipment and other facilities for Sodcehe State’. Clause 2.2 of the
Constitution titled ‘Company’s Application of Incahstates that ‘All the Company’s
profits (if any), other income and property, howederived, must be applied only to
promote its objects’.



2.3. FQ divides itself into 10 regional areas in Queand! Brisbane; Central Qld; Far
North QIld (Cairns); Gold Coast, Mackay & Regionabkball Zone (Mackay —
Whitsunday Region); North Qld (Townsville RegioNprth West Zone Qld (Mt Isa);
South West QId (Stanthorpe — Toowoomba — Kingaregiéh); Sunshine Coast
(Cooroy — Caboolture Regions); and Wide Bay (Burdgb- Gympie Regions).

2.4. In 2010, there were approximately 340 clubs wittD86 players participating in FQ
competitions. Table 1 sets out the number of FQgrkaand fees paid to FQ for the
period 2008-2010. These fees represent only a coempof the total player
registration fees paid to football clubs.

Table 1: Number of FQ players and state/national fes paid
National FQ/State Fees per player
Year ;Ot'l”; neor's BreaII;dc;vrvsn e '\Ila?'eorfs Fees ($) Fees ($) (National and State)
play play play per player | per player (6))

Junior 58,011 8.9¢ 23.6( 32.50

2008 | 69 012 Senior Wometr 2,86€ 20.0C 60.0(C 80.C0
Senior Mer 8,13¢ 20.0¢ 60.0( 80.00

Junior 55,572 10.5( 23.5( 34.00

2009 | 66912 Senior Womer 2,77¢ 21.0C 62.5( 83.50
Senior Men 8,561 21.0C 62.5( 83.50

Junior 54,544 11.0C 24.0( 35.00

2010 | 66 330 Senior Wometr 2,934 22.0C 64.0( 86.C0
Senior Mer 8,852 22.0¢ 64.0( 86.00

The notified conduct

2.5. Notification N93402 was lodged by FQ on 28 April080for conduct that may be third
line forcing, as prohibited in sections 47(6) aiid7 of the Act.

2.6. Under the Notification, FQ requires football clubat participate in FQ competitions

to use only ‘Teamwear’ from licensed suppliers dgi-Q competitions (the
Teamwear Program). Teamwear includes:

= tracksuits
= playing shirts
= playing shorts
= playing socks and
= soccer balls
(together, th@eamwear Products.

Registration costs paid by clubs/participantB@is competitions will be discussed further in Bblic
Detriment section on ‘Efficiency of fundraisingelow.

National fees are forwarded by FQ to Footballdfation Australia.

FQ retains state fees to pay insurance for clidlipliability, director insurance, and player atent
insurance.



2.7.

2.8.

2.9.

2.10.

2.11.

2.12.

2.13.

The Teamwear Program requires that all clothingtrexiibit the ‘Q logo’ and socks
must have the ‘Q’ stitched in or have the naméefdupplier visible. Teamwear
Products also include:

= all zone, association and State representativedsajparel
= club/associate specified warm up shirts only and
= match and training balls.

The Teamwear Program does not apply to apparel duning training unless required
by the club as team apparel.

Football clubs and players may continue to use Tesan Products provided by a
supplier after the supplier ceases to be licensed.

FQ submits that it monitors the Teamwear Prograraumiiting club teams on an
irregular random basis. If clubs/teams are founidetmon-compliant they are audited
weekly until they conform. Penalties are imposedeams for non-compliance: first
breach $500; second breach $1,000; third and fubtteaches $2,000 per non-
compliance and a show cause notice as to whyaditih should not be cancelled.

Following FQ's process for selecting new licenseeSeptember/October 2010, FQ
awarded 13 licences for the Teamwear Progt&urrently, there are 12 licensed
Teamwear supplier&didas, Attack Sports; Gorilla Sports; Covo; Mit&SI;
Statewide Sports (Uhlsport); Alanic Group; Only 8pbiving Edge Designs &
Apparel; Nike; and Veto Sports.
Under FQ licence agreements, licensees are recioineay FQ:

= $20,000 p.a. licence fee (made in quarterly paysmeh$5,000)

= 5% royalty on all Teamwear Products sold

= $0.60 for each Q logo.

FQ’s arguments in support of the Notification argcdssed in Chapter 5.

The 2010 tender process was undertaken as a oésiit expiration of the previous licence agreement
which were granted in October 2007 for 3 years.

A list of current licensees is available on F@Q&bsite,
http://lwww.footballqueensland.com.au/index.php?disfay=cat&id=49.



Football apparel/equipment arrangements in Australa

2.14. The arrangements of other state/territory admiatsts of football with regards to

apparel and equipment are outlined in the tablevizel

Table 2: Apparel/equipment arrangements in other sates and territories

Football Administrator Arrangements ACCC notification

ACT Football Federation
Incorporated

No licensing arrangements N/A

No licensing arrangements — but,
Football NSW does operate its own
retail store for the supply of football

N/A
Football NSW Limited

apparel/equipmeht

Football Federation Victoria

Licensing program for balls and
apparel

Notifications N92852 and
N92853 lodged on 15 March
2007, allowed to stand 31

1

October 2007
Australia
Football Federation Tasmania | NO licensing arrangements N/A
Northern NSW Football No licensing arrangements N/A
Territory
Football West Limited No licensing arrangements N/A

2.15. The ACCC notes that only FQ and Football Federatimtoria appear to place
restrictions on clubs regarding purchasing app&atiball clubs/participants in other

states and territories remain free to purchaserapfram any supplier.

ACCC previous consideration of notification N93402
3.1. FQ lodged the Notification on 28 April 2008. Onuhé 2008, the ACCC wrote to
interested parties, inviting them to make a subimissn the likely public benefits and
detriments associated with the Teamwear Program ARBCC received one
submission in support of the Notification.

3.2. On 4 July 2008, the ACCC advised FQ that, on tleshat the information provided
and following consultation with a randomly selectgdup of football clubs in
Queensland, it did not intend that further actiertdken in the matter at that time. The
statutory protection conferred by the Notificatame into effect on 12 May 2008.

6 The ACCC notes that clubs/participants in Fodth&W Limited’s competitions are not required tosbu

football apparel/equipment from its retails store.



3.3.

Following the receipt of several complaints tha Teamwear Program was restricting
competition and resulting in higher prices for foalt apparel, the ACCC commenced a
review into the Notification on 20 May 2011. As paf this review, the ACCC sought
further information from FQ and interested partesthe public benefits and

detriments arising from the notified conduct.

Draft notice

3.4.

3.5.

3.6.

3.7.

3.8.

3.9.

4.1.

Section 93A(1) of the Act requires that before iisgla final notice revoking the
statutory protection obtained by a notificatiore %®CCC must prepare a draft notice.

The ACCC issued a draft notice proposing to revbkeNotification on 9 September
2011 Qraft Notice).

At the time of issuing the Draft Notice, the ACCanesidered that the Teamwear
Program was delivering some public benefit throtighfunding of initiatives and
equipment for coaches and football clubs. Howether ACCC did not consider that
FQ had provided sufficient financial informationcaib the extent of revenue generated
from the Teamwear Program or the manner in whichh&@returned revenue to the
sport, for the ACCC to be satisfied that this ciattd a significant public benefit. The
ACCC was also not satisfied that the Teamwear Rrodrad provided minimum
quality standards for apparel or that it had sigaritly reduced transaction costs for
football clubs and participants.

The ACCC considered that the Teamwear Program @gsting in public detriment
through reduced competition in the supply of fotitapparel in Queensland; likely
higher prices for Teamwear Products; and increadetnistrative and supplier costs
than would otherwise be the case. The ACCC wasralseatisfied that the Teamwear
Program was an efficient way to generate fundseetr®Q’s objectives, or that FQ’s
claimed benefits could not be realised withoutTeamwear Program.

For these reasons, the ACCC was not satisfiedhbgtublic benefits arising from the
Teamwear Program outweighed the public detrimétasvever, the ACCC welcomed
further comments from interested parties on thdtDtatice and the benefits and
detriments arising from the notified conduct. Theraissions received by the ACCC in
relation to the Draft Notice will be discussed ihapters 4 and 5.

A chronology of the significant dates in the ACCCnsideration of and review of the
Notification is contained in Attachment A

Submissions received

To assist the ACCC with its assessment of notificat the ACCC tests claims made
by notifying parties in support of notified conduictough an open and transparent
public consultation process. The ACCC aims to clivgith interested parties that may
be affected by the proposed conduct to provide tivéimthe opportunity to comment
on the notification.



4.2.

In its assessment of the Notification, the ACCCgidicomments from a range of
interested parties including clubs/participants@is competitions, current licensees
and other suppliers.

Prior to the draft notice

4.3.

4.4.

On 25 May 2011, the ACCC commenced its review efNlotification. As part of this
review, the ACCC sought submissions from intereptaties affected or potentially
affected by the notified conduct. The ACCC receigaldmissions from 12 interested
parties, of which some were confidential.

The following table outlines the public submissioeseived by the ACCC prior to the

Draft Notice and their position in relation to thetified conduct:

Table 3: Public submissions received prior to the Eaft Notice

Interested Party Position in relation to notified conduct
Gorilla Sports (Licensed Supplier) Supporting
The Hon Arch Bevis (former MP) Opposing
Samford Sporting Association (club) Opposing
Kangaroo Point Rovers (club) Opposing
Bernie Ripoll (MP) Opposing

Following the draft notice

4.5.

4.6.

On 9 September 2011, the ACCC issued the DraftcRqiroposing to revoke the
Notification. The ACCC subsequently sought subroissifrom interested parties on
the issues arising from the Draft Notice, and teedfits and detriments arising from
the notified conduct. The ACCC received submissiom® 26 interested parties, of
which some were confidential. Some submissions aks@ placed on the ACCC'’s
public register with the identity of the author kided.

The following table outlines the public submissioeseived by the ACCC since the
Draft Notice and their position in relation to thetified conduct:

Table 4: Public submissions received following thBraft Notice

Interested Party Position in relation to notified conduct
An individual Supporting
2 x individuals Opposing
3 x suppliers (unlicensed) Opposing
1 x supplier (licensed) Opposing




Interested Party

Position in relation to notified conduct

4 x soccer clubs Opposing
Jason Sorenson (individual) Supporting
Kangaroo Point Rovers (club) Opposing
Grange Thistle Soccer Club (club) Opposing
Football Central Queensland (club) Supporting
Sunshine Coast Football Club (club) Supporting
Robina City Raiders (club) Opposing
Runaway Bay Soccer (club) Opposing
Gympie Region Soccer (club) Supporting
Samford Sporting Association (club) Opposing
North Queensland Football (club) Supporting
Adidas (licensed supplier) Supporting
Gorilla Sports Pty Ltd (licensed supplier) Suppugti
Statewide Sports Pty Ltd (licensed supplief)  Suppgr
Red Lion Agencies (licensed supplier) Supporting
The Hon Arch Bevis (former MP) Opposing

Applicant’s submissions

4.7.

4.8.

4.9.

4.10.

The ACCC has sought further information from FQaomumber of occasions since the
Notification was lodged in 2008.

In 2011, the ACCC wrote to FQ three times, requgstformation about the operation

of the Teamwear Program, the 2010 licence apptiogirocess and financial

information identifying how revenue obtained througe Teamwear Program had

been distributed.

The ACCC also met with FQ on 3 November 2011 ireotd discuss the Draft Notice

and clarify the benefits arising from the Teamwegrgram’

The views of FQ and interested parties are outlindde ACCC’s assessment of the

Notification in Chapter 5.

7

A file note of this meeting has been placed @ARCC'’s public register.




4.11.

5.1.

5.2.

Copies of public submissions may be obtained flioenACCC'’s website
(www.accc.gov.au/ExclusiveDealingRegisteand by following the links to this
matter.

ACCC assessment

The ACCC'’s assessment of the notified conduct (ve@an Program) is in accordance
with the statutory test set out in section 93(3Alhe Act.

Section 93(3A) states that, if a corporation hasfied the ACCC of conduct of the
type described in subsections 47(6) or 47(7) aad\BCC is satisfied that the likely
benefit to the public from the conduct will not meigh the likely detriment to the
public from the conduct, the ACCC may give the cogbion a written notice stating
that the ACCC is so satisfied.

Area of competition

5.3.

5.4.

5.5.

5.6.

5.7.

5.8.

The first step in assessing the effect of the mati€onduct is to consider the relevant
area/s of competition affected by that conductsHssists in assessing the public
benefits and public detriments resulting from tlbéfred conduct.

The ACCC notes that third line forcing conduct d#stort both demand for, and
supply of, the product which consumers are foroepurchase. In this case, football
clubs are forced to purchase Teamwear Productsiwhclude: tracksuits, playing
shirts, playing shorts, playing socks and socclshdrom licensed suppliers.

FQ submits that the relevant markets are the whtdesd retail markets for sporting
apparel. FQ is of the view that football appargdast of a broader sporting apparel
market and is not a market in its own right.

The ACCC has not received any submissions frommested parties which directly
address the relevant areas of competition.

The ACCC does not consider its assessment of ttigedaconduct is significantly
affected by possible variations in market defimtids such the ACCC has focussed its
assessment of the notified conduct on the arearapetition involving the wholesale
and retail supply of football apparel. However, &€CC notes that there is a degree of
supply side substitution between the manufactufeatball apparel and other sporting
apparel.

The ACCC also notes the following points in relatto the demand for Teamwear
Products:

= under the Teamwear Program all participants in FEQmapetitions must wear
Teamwear Products purchased from licensed suppliers

8

In the FQ license agreements ‘Licensed Commoditess be categorised as Teamwear and soccer
footballs.

See for instance, FQ’s submission in responseet®raft Notice, dated 30 September 2011.



5.9.

5.10.

= demand for Teamwear Products is primarily driveridotball clubs and
participants (in 2010, there were approximately 8dbs with 66,000 players
participating in FQ competitions)

= individual players do not usually purchase direfttyn Teamwear suppliers.
Generally, football clubs/teams purchase Teamweactdrom suppliers.
Ownership of playing shirts is usually retainedthg clubs so they can be used
again in subsequent seasons. Other apparel, sstiods and socks, are
typically sold by clubs to players.

The ACCC notes the following in relation to the glypof Teamwear Products:

= FQ grants three year licences for the right to Buppamwear Products to
football clubs, teams and participants

= there are currently 12 licensed suppliers

= FQ licensed suppliers are responsible for providiagmwear to all FQ
football clubs in Queensland

= FQ licensed suppliers sell a range of sporting egdpa addition to FQ'’s
Teamwear Products

» FQ licensed suppliers supply apparel in other statel to other sporting codes.

FQ provided the following description of the supphain for Teamwear Products:
= Direct: manufacturer/importer> licensee— club — player/participant
= Retail: manufacturer/importer> licensee— retailer— club.

The likely future with and without the conduct

5.11.

5.12.

5.13.

5.14.

The ACCC applies the ‘future with-and-without tesstablished by the Australian
Competition Tribunal (th@ribunal) to identify and weigh the public benefits and
public detriments generated by the notified condtict

Under this test, the ACCC compares the public benahd detriments with the
notified conduct in place and without the notifezhduct.

FQ notes that, absent the Teamwear Program, itdvoegd to seek alternate methods
of raising revenue. FQ submits that the optiondulad most likely take would be to
increase individual player feeglgyer levieg.**

Red Lion Agencies and North Queensland Footbalb@lso submit that in the
absence of the notified conduct, FQ would raisgertevies. The issue of potential
impacts on the player levy is considered in theliPuketriment section on ‘efficiency
of fund raising’.

10

11

Australian Performing Rights Associati¢h999) ATPR 41-701 at 42,936. See also for example
Australian Association of Pathology Practices Inporated(2004) ATPR 41-985 at 48,556; Riedia
Council of AustraligNo.2) (1987) ATPR 40-774 at 48,419.

See FQ’s submission in response to the Draftddptiated 30 September 2011.



5.15.

5.16.

Football Central Queensland submits that absemdhiged conduct, FQ could
implement alternative methods of ensuring minimuwralidy standards for football
apparel/equipment, however, questions the effigiericuch alternative methods. The
issue of minimum quality standards will be consgdkin the Public Benefit section.

The ACCC considers that the likely future withdug notified conduct would leave
clubs free to purchase sporting apparel from gblogential suppliers in addition to
existing suppliers, based on a range of consideraincluding price, quality and
service. Given its objectives, the ACCC considket in this situation, FQ is likely to
seek alternative ways to raise revenue. For exgmmeuld increase player levies or
acquire and sell apparel itself, as Football NSWsdd@he ACCC notes that FQ would
also be free to assist clubs by providing a lissugdpliers it considered provided
suitable quality apparel on a timely basis at adgmace.

Public benefit

5.17.

5.18.

5.19.

5.20.

Public benefit is not defined in the Act. Howewie Tribunal has stated that the term
should be given its widest possible meaning. htigdar, it includes:

...anything of value to the community generally, @ontribution to the aims pursued by
society including as one of its principle elementsthe achievement of the economic
goals of efficiency and progre¥s.

The ACCC recognises that licensing programs hag@titential to deliver benefits to
sporting clubs and participants where they resulbwer prices for sporting apparel
and equipment by enabling sporting associationséotheir bargaining power to
negotiate lower prices than clubs may be able ¢otiate individually. Licensing
programs may also enable licensees to realise aues®f scale that would not
otherwise be available. Licensing programs can i@dace transaction costs and time
spent searching for appropriate apparel and equipleclubs and/or can provide
greater assurance of requisite standards and ytladit would otherwise be the case.

Further, sporting clubs, participants and the wimenmunity may receive indirect
benefits if the revenue raised from a licensingrgement is used to promote and
develop the sport, potentially increasing partiiggaand promoting community fithness
and recreation more generally.

FQ submits that the notified conduct (Teamwear R delivers public benefits,
including:

= ensuring a minimum standard of quality

= timely supply of Teamwear apparel/equipment
= promotion of the game image

= promotion of the FQ brand

= generation of income for FQ.

12

Re 7-Eleven Storg4994) ATPR 41-357 at 42,677. See deeensland Co-operative Milling
Association Ltd1976) ATPR 40-012 at 17,242.

10



5.21.

The ACCC'’s assessment of FQ’s claimed public ben&fom the notified conduct
follows. The ACCC has also considered whether titdied conduct is likely to
deliver other public benefits not specifically idéed by FQ.

Generation of revenue for Football Queensland

5.22.

5.28.

5.24.

5.25.

The ACCC considers that licensing programs mayedefpublic benefits if the revenue
raised by the program is returned to the assoaiatiandividual clubs for use in the
promotion and development of the sport. In assgdbim extent to which sporting
apparel licensing arrangements generate these oypeslic benefits, an important
factor is whether revenue earned through a licpnagram is returned to the sport (e.qg.
through enhanced sporting facilities) rather thamd¢y consumed in excessive
administration costs or captured by licensed seppks monopoly profits that would
not be earned absent the program.

At the time of issuing the Draft Notice, the ACC@swot satisfied that the revenue
earned from the Teamwear Program was being retuonige sport. In particular, the
ACCC was concerned that FQ had provided confliciind incomplete figures
regarding the initiatives funded by the TeamweagPam, in particular with regards to
the Red Kits progrartt

Following the Draft Notice, FQ provided further ¢olential information on the
revenue raised through the Teamwear Program. F(Qpadsided copies of its financial
reports for the 2008, 2009 and 2010 periods, wbarttain more detail regarding the
operation of and initiatives funded under the TeaamwProgram.

The following table outlines how much of the revermarned from the Teamwear
Program was returned to the sport in the 200810 2@riod:

Table 5: Initiatives funded by FQ under Teamwear Pogram, 2008 -2010

Period

Funds spent by FQ on Teamwear Program initiatives

Year ending September 2008

$550,394

Year ending September 2009

$260,415

September 2009 — December 2009

$2,408

Year ending December 2010

$93,197

5.26. FQ clarified that $556,503.08 of these funds weenson the Red Kits program in
2008 and 2009. Other initiatives funded by the Twaar Program include

5.27.

approximately $46,000 worth of grant writing assigte in 2008 and 2009, as well as
funding for coach and referee education and theigion of competition management
software for competition organisers.

FQ also clarified the cost of administering the Meaar Program. In the Draft Notice,
the ACCC had accepted FQ’s submission that theaf@dministering the Teamwear

Under this Program, which was sponsored by ReabtRo, FQ provided every registered team with a set
of footballs and coaching equipment free of charge

11



5.28.

5.29.

Program from 2008-2010 was $74,277. However, FQ sudymits that this sum is
inclusive of the purchase of the Q logos by FQ artdal administration is in the order
of $24,000 over the period.

In light of the additional information provided B¥Q, the ACCC is satisfied that the
vast majority of revenue raised by the Teamweagfra is being used to fund
initiatives for the development and promotion of #port.

As such, the ACCC considers that the Teamwear Bnoglelivers public benefits by
generating revenue which is returned to the spontays which are likely to promote
greater participation and hence increased fitnedgecreation levels.

Minimum standard of quality

5.30.

5.31.

5.32.

5.33.

5.34.

FQ submits that the Teamwear Program was introdiacgdly to ensure that the
quality of Teamwear Products met a certain mininguality standard? FQ submits
that the Teamwear Program establishes a minimumadatd of quality for Teamwear
Products and delivers a public benefit by saviraildall clubs money over time and
promoting the image of the game.

The ACCC notes that the benefit claimed from thaliuof sporting
apparel/equipment in promoting the image of the@éralso linked to the public
benefit claimed by FQ in terms of promoting the i@nd. On this point, FQ submits
that:

‘...The level of quality and the timeliness opgly of apparel help to lift the profile of
football and assists in attracting sponsors tasguet. It is essential for the long term success
of football in Queensland that FQ's brand be uaathd games and in an organised

15
manner.

The ACCC recognises that licensing programs cauarertat apparel and equipment
meet minimum quality requirements and that suchdsteds may enhance the overall
image of the competition. Requiring clubs to pusehapparel from licensed suppliers
can ensure the decisions made by a club in souagpgrel/equipment align with the
best interests of the competition as a whole. Hawnew relevant consideration is
whether these standards would be maintained abis=atrangements, and whether the
standards are actually necessary to meet the olgedf the sporting association.

At the time of issuing the Draft Notice, the ACC@swot satisfied that the Teamwear
Program was delivering minimum quality standards.

Following the Draft Notice, the ACCC sought furtheiormation from FQ and
interested parties regarding the role FQ play®itirgy and enforcing minimum quality
standards under the Teamwear Program.

14

15

See clauses 8.1 and 8.3 of FQ's licence agretsmen
Football Queensland Notification, lodged 28 A20I08.

12



5.35.

5.36.

5.37.

5.38.

5.39.

In terms of setting quality standards, FQ subnhigd it requires alhewlicence
applicants to produce product samples during ttlemtie application process. However,
FQ notes that it does not require suppliers whehpeviously been successful in
obtaining a licence to re-submit product samplesdusubsequent application
processe$®

FQ states that it undertakes an assessment ofgirsamples on a ‘common sense’
basis, however, does not generally place much weigiproduct samples (unless they
are poor) as FQ considers that it is in supplietgrests to submit good quality
samples and these may not be reflective of theymtaattually supplied to clubdFQ
notes that although it does not have formal qualiéyndards as such (for instance, a
minimum thread count requirement), it does have lb@gel minimum quality
requirements. For example, FQ indicated that tiskith numbers drawn on in texta
would be clearly unacceptabie.

In terms of enforcing quality standards, FQ retesahat it requires football clubs to
raise any quality issues directly with licensedigps in the first instance. FQ states
that if clubs are unsatisfied with the supplieesponse, it will then intervene on their
behalf. FQ notes that in its experience, most gudisputes are resolved at the
club/supplier level. However, FQ submits that is lnecome involved on ‘several
occasions’ in providing assistance to clubs tohmemsatisfactory solution on product
guality issues. In this regard, FQ provided thengpla of when it assisted North
Queensland Football Club in a dispute with a lieehsupplier over defective balls. In
particular, FQ notes that it helped to organiselierrecall and replacement of the balls
and a gift of free balls for the next season. FRusts that without the licence
program, it would not have the authority to intergen quality disputes between clubs
and suppliers?

In addition, FQ submits that the Teamwear Prograstepts clubs from inferior
products, poor service and exploitation by supgli€or instance, FQ submits that if
clubs were allowed to purchase apparel from overseppliers on the internet, they
would be at increased risk of encountering frawfective products or supply
difficulties *°

FQ also raises concerns regarding the possibilitjulbs being induced into entering
unconscionable supply agreements, for exampleudjir¢he offer of a percentage of
apparel ordered at no cost. In particular, FQ stttat it has received complaints from
clubs alleging that they have been induced interamg long term supply arrangements
with licensed suppliers under which clubs are sl from purchasing or receiving

16

17

18

19

20

See FQ's further submission in response to th€@E information request and interested party
submissions, dated 11 November 2011.

Ibid.
See File Note of meeting between FQ and ACCC hNiodmber 2011.

See FQ's further submission in response to th€@E information request and interested party
submissions, dated 11 November 2011

Ibid.
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5.40.

5.41.

5.42.

5.43.

5.44.

apparel from other suppliers, subject to unilatprade increases over the term of the
agreement, onerous penalties for breach and nansefor poor service or supply.

Several interested parties including an individdaorilla Sports and Red Lion
Agencies (both licensed suppliers), also submitttiea Teamwear Program allows FQ
to keep suppliers accountable in relation to thaityuof apparel supplied. For
instance, North Queensland Football Club submasfBQ provided assistance in
resolving a dispute they had with a licensed sepplver defective footballs, as
discussed above. Football Central Queensland alsits that the current licensing
regime protects clubs from potential exploitation.

However, other interested parties including the KAoch Bevis and an unlicensed
supplief® submit that the Teamwear Program does not ensimienom quality
standards. For instance, a Ctuibotes that quality is not an issue for it under th
Teamwear Program, as it selects apparel basedaod bnd then purchases that
particular brand from a FQ licensed supplier.

The ACCC notes that the Teamwear Program couldetedi minimum quality
standard by ensuring that only suppliers who megagequality criteria were granted a
licence to supply Teamwear Products. However, t8€8& notes that FQ does not
have formal quality standards and undertakes amligdd quality assessments as part
of its process for accepting licensees into theneear Program. As such, it is not
apparent to the ACCC that FQ selects licenseelebhdsis of quality

Nevertheless, the ACCC accepts that the Teamwegrdmn may indirectly operate to
ensure minimum standards of quality, as suppliexg have incentive to ensure that
apparel is of a certain standard because of teatlof withdrawal of their license by
FQ. However, the ACCC considers that this bengfiikely to be marginal when
compared to the likely future without the condid¢cause absent the Teamwear
Program, suppliers are still likely to have inceeatio supply good quality products to
clubs because of normal competitive disciplinesatT$, suppliers of poor quality
apparel would expect to lose business over tinseippliers of better quality apparel.

The ACCC does not accept FQ’s submission that #smivear Program protects clubs
from exploitation. The ACCC considers that clubs e@aipable of making their own
guality assessments and sourcing apparel on the dfathis assessment, particularly
for lower grades and junior competitions. In tlegard, the ACCC notes that football
associations in all but one of the other statestamdories do not restrict
clubs/participants to purchasing apparel from paktr supplier$® To the extent that
clubsmaypurchase products which are unfit for purposeeoinduced into entering

21

22

23

24

25

See File Note of meeting between FQ and ACCC hio&mber 2011 and FQ’s further submission in
response to the ACCC's information request anef@sted party submissions, dated 11 November 2011.

See submission dated 13 September 2011, namedericirom public register at author’s request.
See submission dated 30 September 2011, namedegditom public register at author’s request.

See submission dated 22 September 2011, namalexicirom public register at author’s request.

See Table 2 above.
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5.45.

unconscionable supply arrangements, the ACCC cerssttiat this would be a general
consumer protection or contractual issue whichatel dealt with under the relevant
law, as opposed to an issue arising specificalbabse of the absence of the Teamwear
Program.

The ACCC considers that the Teamwear Program malglbeering some public
benefits by giving FQ the ability to intervene onse quality disputes between clubs
and suppliers and that this may result in morelyimesolution of those disputes than

in the future without the conduct. However, the ACEonsiders that these benefits are
likely to be marginal because clubs are still reggiito resolve quality disputes directly
with suppliers in the first instance and by FQigoadmission, it is not apparent that
many disputes are actually referred to FQ. Furthehibs do receive goods which are
unfit for purpose, clubs have recourse under coesyorotection or contract law.

Efficiencies arising from tender processes (includyg timely supply of Teamwear Products)

5.46.

5.47.

5.48.

The ACCC considers the benefits of sport licengiragrams are likely to be greater
where approved licensees are determined througipem, transparent, competitive
tender process having regard to price, qualityserdice (including timely supply). A
competitive tender process may enable the followifigiencies:

= Transaction cost savings — a competitive tenderga®run by a sporting
association can reduce costs for clubs in negogaltieir own supply
arrangements and can reduce search costs for mdutisipants. For example,
search costs are incurred by football clubs inrdetgng which products are
available on the market, which suppliers providehbst price/quality
combination and have good after sales servicekifimg arrangements for
timely supply). Where the sporting association rtarsiand enforces the terms
of supply contracts this can also reduce the dostsdividual clubs.

= Economies of scale — where a sporting associatiantg exclusive licences to
supply apparel/equipment or provides quantity guaes, this can provide
licensed suppliers with greater certainty for prctehn (e.g. labour and
equipment) thereby enabling them to achieve ecoeswii scale that would not
otherwise be available. However, if licensing agements allow approved
suppliers to retain a significant share of any lakde additional savings, this
can limit the benefit to the sporting associatiod &s clubs/participants.

= Allocative efficiency — a tender process may enablerting associations to use
their bargaining power to negotiate lower pricesdabs and participants than
might be the case if clubs negotiated individudlgr example, a sporting
association may receive lower prices by requiriaggptial suppliers to
nominate their pricing while they are still subjézthe competitive pressures of
the tender process.

At the time of issuing the Draft Notice, the ACC@swot satisfied that the Teamwear
Program delivered any of these efficiencies, asg not clear whether FQ selected
licensees on the basis of a competitive tendergsobaving regard to price, quality
and service (including timely supply).

Following the Draft Notice, FQ provided further ammation regarding its process for
accepting licensees into the Teamwear Programardiicplar, FQ submits that it
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5.49.

5.50.

5.51.

requires all new suppliers (that is, suppliers \Wwhwe not previously been licensed
suppliers under the Teamwear Program) to subméymtosamples when applying for a
licence (although FQ notes that it ‘does not pkigaificant weight on samples...as
nearly universally suppliers supply a superior picidor inspection.’). FQ also submits
that it conducts due diligence checks on the rejmntaf new applicants. However, FQ
continues to submit that it does not select liceasmn the basis of price and explicitly
leaves prices to be set by suppliers in competitiith each othef® FQ also
acknowledges that it has never refused an apitétir a licencé’ However, the
ACCC notes that FQ is currently in dispute with sagplier, Veto Sports, regarding
an alleged breach of its licensing agreement aagtinported termination of this
agreement by FQ.

On the basis of the information provided by FQ,A@&CC remains of the view that the
Teamwear Program does not involve a competitivddeprocess and therefore may
not provide public benefits associated with lowansaction costs, economies of scale
or lower prices for clubs/participants. Howevee HCCC notes that FQ has provided
further information which seeks to demonstrate hiovihe absence of a competitive
tender process, the Teamwear Program neverthelgsksrin lower prices and better
service and quality for clubs.

In relation to price, FQ submits that, when regeedty clubs, it negotiates with
licensed suppliers on their behalf to secure tis¢ pessible price for apparel from
suppliers?® This is supported by Sunshine Coast Football Ghitich submits that FQ
was able to broker a deal with Adidas on its behadfier which Adidas agreed to
supply apparel to it at a substantial discounetait prices>® However, the ACCC is

not aware of any other similar deals being brokéne&Q. Further, the ACCC
understands that although FQ introduced the pafiesshine Coast Football Club now
negotiates directly with Adidas for the supply sfapparel. The ACCC also notes that
Sunshine Coast Football Club is a state leagueadidoes not currently participate in
any junior competitions, such that the lower prieg@garel is not broadly available.

The ACCC considers it likely that suppliers havéeesd into agreements with
particular clubs under which they offer appardhiose clubs at a substantial discount,
because of the advantages of being affiliated thiglh specific club. For instance,
suppliers may gain increased exposure by beinlipaéidl with a state league team and
increase their sales as a result. As such, the AQ&iders that these types of
arrangements are still likely to arise in the fetwithout the conduct. However, the
ACCC considers that for most clubs/participantg;gs of Teamwear Products are not

26

27

28

29

See FQ Notification, lodged 28 April 2011 and E®Qubmission in response to the draft notice, daed
September 2011.

See File Note of meeting between FQ and ACCC hNio&mber 2011 and FQ’s further submission in
response to the ACCC's information request anef@sted party submissions, dated 11 November 2011.

See FQ's further submission in response to th€@E information request and interested party
submissions, dated 11 November 2011.

See File Note of meeting between FQ and ACCC Niod&mber 2011, in which Noel Woodall (FQ's
solicitor and Chairman of Sunshine Coast FootBhlb) submitted that the club was able to obtain
significant discounts on apparel, including soak$6 a pair from Adidas, where the recommendeairet
price for such socks is around $15 a pair.
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5.52.

5.58.

5.54.

likely to be substantially lower because of the o6EQ’s bargaining power, as
Teamwear licences are not awarded on the basiedbivest price for a given quality
standard.

In relation to service and quality, FQ submits tih& Teamwear Program ensures that
companies who are less capable or less committeckéting the requirements set by
the Teamwear Program are filtered out of the selegrocess’

The ACCC does not accept FQ’s submissions that élaenwear Program has resulted
in significant increases in service levels and igyaf apparel from suppliers for the
same reasons as those outlined above itMi@mum standards of qualitysection.

As such, the ACCC is not satisfied that the Teamneagram is delivering benefits
through enabling lower prices or increased sené@eels or quality standards for clubs,
when compared to the likely future without the cocid

ACCC conclusion on public benefits

5.55.

The ACCC considers that the Teamwear Programesylilo deliver public benefits
through the funding of initiatives for the develogmh and promotion of football in
Queensland. However, the ACCC is not satisfiedtti@aiTeamwear Program is
delivering significant public benefits through ensg minimum quality standards for
Teamwear Products or by facilitating more timelgaletion of quality disputes
between clubs and suppliers. The ACCC is also atgfeed that the Teamwear
Program is providing lower prices or increased iqgahd service levels for
apparel/equipment.

Public detriment

5.56.

5.57.

5.58.

Public detriment is also not defined in the Act the Tribunal has given the concept a
wide ambit, including:

...any impairment to the community generally, anynhar damage to the aims pursued
by the society including as one of its principaménts the achievement of the goal of
economic efficiency”

Generally, agreements which impose restrictionpuwchasing and supply decisions
can result in allocative inefficiencies. By reding entry and/or imposing entry costs,
such agreements can distort market signals andesgpthe dynamics that would
ordinarily exist in a competitive market, leadimghtigher prices and reduced choice for
consumers.

Broadly, FQ submits that there is no significarti-aompetitive detriment associated
with the notified conduct for the following reasons

30

31

Ibid and FQ’s further submission in responsehtoACCC's information request and interested party

submissions, dated 11 November 2011.
Re 7-Eleven Storg4994) ATPR 41-357 at 42,683.
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5.59.

5.60.

= the Teamwear Program is not likely to lead to artyaase in prices for
Teamwear Products

= there remains a choice of suppliers of TeamweadRits and clubs are free to
choose any supplier [from this number] they wish

= there is no wastage of Teamwear Products, as crbsontinue to use them
after a licensee’s licence ceases

= administration costs are absorbed by FQ

= suppliers are not required to supply details ofipg in the licence application
process and FQ does not seek to control compebedwveen the licensed
suppliers.

The ACCC considers that the Teamwear Programedyliio result in the following
public detriments:
= reduced competition, increased costs and pricteeisupply of football apparel
» increased administrative and compliance costs
= inefficiencies in the way funds are raised.

An assessment of the likely public detriment geteeldy the Teamwear Program
follows.

Reduced competition, increased costs and pricestine supply of football apparel

5.61.

5.62.

5.63.

5.64.

The ACCC considers that sports licensing prograave lthe potential to result in
public detriment by restricting the number of agbauppliers competing to supply
sporting clubs/participants. Licensing programgmftequire payment of an annual
licence fee and other fees which may deter somgligup from participating in the
program, even though they would otherwise be ab&ipply apparel/equipment of the
requisite standard. This reduced competition maylten higher prices, lower quality
and poorer service compared to a situation wittleeiticensing program.

Under the Teamwear Program, clubs in FQ’s compestare restricted to purchasing
Teamwear Products from licensed suppliers. In a@léecome a licensed supplier,
potential suppliers must participate in the FQrme application process (run
approximately every 3 years) and pay the $20,00@aHicence fee and 5% royalties
on each item sold. The ACCC considers that thisiahlicence fee is a payment for
exclusivity which suppliers will only be preparexgay if it reflects the value of
exclusivity to suppliers.

The ACCC notes that the Teamwear Program also iegpadditional production costs
on licensees, for instance, for the purchase aplicagion of the Q logo. The ACCC
notes that, absent competitive tender arrangemibietse additional costs are likely to
be passed through in the form of higher pricesifsamwear Products.

At the time of issuing the Draft Notice, the ACC@swof the view that the Teamwear

Program was reducing competition in the supplyootiball apparel by deterring
existing suppliers from supplying Teamwear. The A@as of the view that this
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5.65.

5.66.

5.67.

5.68.

5.69.

5.70.

reduction in competition was likely to result irgher prices, lower quality and poorer
service than would otherwise be the case.

Following the Draft Notice, the ACCC has receivadtier information from FQ and
interested parties regarding whether the Teamwer&m reduces competition in the
supply of football apparel and results in highecgs for Teamwear Products.

In relation to whether the Teamwear Program redaoggpetition in the supply of
football apparel, an unlicensed supplier submits the licence fees charged by FQ are
a barrier to trade which prevents him from supgyiootball apparel in Queensland. In
particular, this supplier states that he ‘simplygroat afford these expenses, and as a
new supplier ...would not be able to reach the sabagme to justify the expenses of
participating...[in the Teamwear Progrant.’

The ACCC also understands that in other statesaritbries, the absence of a
licensed apparel program means that both largdisuspand a number of medium and
small region-specific suppliers, supply footbalparel.

In response, FQ submits that some current licesgppliers would be considered in
volume terms to be ‘small’ but that they have ologly made a commercial decision to
participate in the Teamwear Program.

However, the ACCC remains of the view that the negohy an upfront annual license
fee of $20,000 is likely to deter suppliers, paitely smaller or regional suppliers,
from participating in the Teamwear Program and tiessricts competition. The ACCC
also notes that the Teamwear Program prevents friutnspotentially purchasing

lower priced apparel from online retailers, dirgom manufacturers or through local
suppliers that source their products from manufacsu

In relation to whether this restriction in compietit has resulted in higher prices, the
ACCC notes that a number of clubs have submittatittie Teamwear Program
prevents them from purchasing apparel and equipfm@mtnon-licensed suppliers at
competitive priced? For instance, Runaway Bay Football Club submits they
currently pay $55 per player to purchase uniforsisr(s, shorts, socks) from a licensed
supplier but that a non-licensed supplier has gutitem $22.50 per player for
equivalent uniform&? Similarly, another Cluly submits that they are able to purchase
an Australian Spirit designed and manufactured #om an unlicensed local supplier

32
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36

See submission dated 7 December 2011, name extfumm public register at author’s request.
See FQ'’s further submission in response to the @& thformation request and interested party
submissions, dated 11 November 2011.

For instance, see the submissions of a Club (neithbeld) dated 23 September 2011, Denise Biltsdla
29 October 2011, a Club (name withheld), Robirtst Soccer Club dated 6 November 201, Runaway Bay
Football Club dated 7 November 2011 and a Cluméwithheld) dated 11 November 2011.

Submission of Runaway Bay Football Club datedoveénber 2011.

Name of club excluded from ACCC'’s public regisiérclub’s request.
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5.71.

5.72.

5.73.

5.74.

5.75.

5.76.

for $22 with no minimum order, but that a licensegbplier charged them $26 with a
minimum order of 167

Several interested parties have also submittedhbgtare charged an additional fee for
the application of the Q log.For instance, a CldBsubmits that when ordering from
licensed suppliers, an additional charge of $14r0(logo is always added to the price
of Teamwear Products.

FQ submits that as far as it is aware, only on@lseipis adding a charge to their
invoices for the purchase of the Q Logo. Furth€,dtbmits that licensed suppliers do
not add the cost of participating in the TeamwaagRam onto the price of apparel.
This is supported by the submissions of some legissippliers. For instance, Gorilla
Sports and Red Lion Agencies submit that they loeeeprice list for all clubs,
regardless of whether they are part of FQ’s corntipes.

However, FQ acknowledges that the licensing progeaakin to a marketing cost for
suppliers and it is logical that a business woulididomarketing costs into their costs of
operation'® Red Lion Agencies also submits that the ‘cosheflicense is part of
running a specialised clothing business and isr@leslointo the everyday running of the
business™

The ACCC notes that the price effect of the Teannieagram may not be uniform
across licensed suppliers. Nevertheless, the AGfSiders that the Teamwear
Program places upward pressure on the prices ahwear Products and that
restrictions on the number of licensed supplieramsehat Teamwear prices in general
are higher than would arise in the likely futureheut the conduct.

In response, FQ submits that prices for Teamweae haen falling over the last few
years, as evidenced by the fact that the roygt@gsble to FQ by licensed suppliers
have been declining whilst apparel sales have eeeasing'? FQ considers that
these lower prices are attributable to the strangpetition between licensees and has
emphasised that royalties significantly decreaséidwing FQ’s decision to expand the
number of licensees from 5 to 13 in 2007, whicker$ lower price§® FQ considers
that the higher level of imports from overseas m@lgp have contributed to lower
prices, although notes that most clothing was itgubeven prior to 200%.

However, the Hon Arch Bevis (former MP) submitstthace changes in the last few
years have more to do with the strong Australidtadthan the Teamwear Program.
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44

Submission of a Club (name withheld) dated 11 eévalver 2011.

Submission of an individual dated 18 October 281id Club dated 11October 2011, in addition to
confidential submissions.

Name of club excluded from ACCC's public regisaerclub’s request.
See File Note of meeting between ACCC and FQ hiodmber 2011.
Submission of Red Lion Agencies dated 30 Septe@b#l.

See File Note of meeting between ACCC and FQ Niodmber 2011.
Ibid.

Ibid.
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S5.77.

5.78.

Mr Bevis notes that as Teamwear Products are sodrom overseas, the
strengthening of the Australian dollar has meaeséhproducts are cheaper, as is the
case with all import§>

The ACCC notes FQ’s submission that apparel phee® been decreasing over the
last 3 years and that this is due to competitidween licensees. The ACCC accepts
that the price reductions may have arisen, at lagsrt, because of increased
competition between licensees to supply TeamweadURts, in particular following
FQ’s decision to increase the number of license@907. However, because the
Teamwear Program restricts competition, the ACCQldiexpect that, to the extent
that price reductions are the result of competibetween licensees, there would be
even greater price reductions in the future witltbatconduct. The ACCC also accepts
that price rises may be attributable to other fagtmcluding the higher level of

imports for Teamwear Products and strengthenirtgefustralian dollar.

The ACCC considers that the Teamwear Program redtam@petition in the supply
and acquisition of football apparel. The key legsgof competition is the prevention
of clubs from accessing other suppliers, parti¢ylamaller regional or locally based
suppliers, manufacturers and online retailers. AGEC also notes that the Teamwear
Program is likely to increase a supplier’s cost pllaces additional upwards pressure
on prices. As a result of this, the ACCC consideeas the Teamwear Program is likely
to result in higher prices and/or lower quality availability of apparel/equipment.
The ACCC considers that this constitutes a puldicichent which would not arise in
the future without the conduct.

Increased administrative and compliance costs

5.79.

5.80.

5.81.

The ACCC notes that there are costs associatedaditiinistering the Teamwear
Program for FQ and compliance costs for licenseaimieear suppliers.

In particular, the FQ licence agreements containniekeeping requirements and
monthly reporting obligations for suppliers. Suppdi are required to report on the
number, description and sale prices of TeamweatuRts manufactured, sold or
distributed, and information on the amount of stonkhand’® The licence agreements
also require Teamwear suppliers to submit to FQafpmroval any advertising,
promotion, point of sale or other display mateimalelation to Teamwear Products.
The ACCC understands that these requirementskalg to increase the administrative
costs for licensed suppliers compared to in therénvithout the conduct.

Following the Draft Notice, FQ clarified that thest of administering the Teamwear
Program over the 2008-2010 period is approxim&k24;000, as opposed to $74,227
as quoted in the Draft Notice. FQ notes that tlserdpancy in these figures is due to
the cost of purchasing the Q logos being includetthé initial figure. However, FQ
notes that this is not an administrative cost agisrom the Teamwear Program, as the
cost of purchasing the Q logos is recovered thraugkelling the logos to licensed
suppliers.

45

46

Submission of the Hon Arch Bevis dated 4 Decernifdrl.
See Clause 3.4 of Football Queensland Ltd —dieegreement.
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5.82. Despite FQ downgrading the cost of administerirggteamwear Program, the ACCC
is still of the view that the Program creates dedmts by placing additional costs on
FQ and licensed suppliers than would otherwiséenbecaise. The ACCC also considers
that licensees will generally seek to recover thaiteonal costs of participating in the
Teamwear Program through higher prices for TeamWeaducts.

5.83. The ACCC considers these additional costs are hcpadtriment that would not arise
in the likely future without the conduct.

Efficiency of fund raising

5.84. The ACCC considers that sporting associations shioelmindful of the efficiency of
methods used to raise funds to promote and devieépsport. Regard should be had
to the effect of the various methods on overaltts the association, its teams and
members. It is possible that the total costs ddriqular method may more than offset
the public benefits derived from the program, whigtuld constitute a public
detriment.

5.85. The ACCC would be concerned if the total costsrofpams such as the Teamwear
Program are not transparent to participants ime¢levant competitions. This is because
the potential for public detriment is mitigated sswiat if the total costs of a particular
method of raising funds are transparent to clubbBf@@ants. Transparency enables
participants to make well informed decisions aw/@ther to participate in a particular
sport and incur those total costs.

5.86. The ACCC accepts that sporting associations suéi@Qasompete at the margin for
participants with other sports and thus have aentige to minimise up front
registration fees in order to attract and retamigipants. This is likely to be
particularly the case for more price sensitiveipgrants who do not have a strong
preference for football compared with other sportse use of arrangements such as the
Teamwear Program can help to reduce upfront regjistr fees.

5.87. The ACCC is concerned, however, that these typgsagframs can lead to
inefficiencies if participants place more weightupfront fees than they do on future
costs for apparel and equipment. In these circumetg participants may find it
difficult to make informed choices between sportbagnpetitions that offer different
combinations of upfront fees and future costs. €Bficulties would be exacerbated
by any lack of transparency as to the existencesateht of future costs.

5.88. The ACCC notes that the Teamwear Program potentiédbuises the total costs of
participating in FQ competitions and thus makelkfficult for participants to make
well-informed decisions about participation in catipg sports. Players must pay
upfront registration fees to clubs (which inclu&tate and National fees) to participate
in FQ competitions and these fees are likely tthieemain basis upon which
participation decisions are made. Although pastiots may be aware that they will
subsequently have to purchase apparel and equipmerder to participate, they may
be unaware of the Teamwear Program and, in paaticilie implications of this
program for the future costs that they will haveéntour.
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5.89.

5.90.

5.91.

5.92.

5.938.

By contrast, alternative methods of fund raising;hsas a player levy could ensure all
costs of participating in FQ competitions wereeaeféd upfront in the club registration
fees. A player levy could also reduce FQ’s admiatste costs to run the Teamwear
Program (i.e. approximately $24,000 for 2008-204rtf) would not impose costs on
licensed suppliers.

Following the Draft Notice, several interested jg@rhave submitted that an increase in
player levies would be a more efficient methodwfdraising. For instance, an
unlicensed suppliéf submits that as there are estimated to be ovep80egistered
players in Queensland and FQ only makes around,828@er annum from its
licensing agreement, it would be better to impo$d-& per player per annum levy.

However, other interested parties submit that th&twear Program is the most
efficient method of fundraising for FQ. For instan&ootball Central Queensland notes
that the Teamwear Program is extremely efficierth) @dministration costs of less

than $25,000 per annum and any alternate strategidvioe likely to add costs. FQ

also notes that it has considered other fundraisiathods (for instance, operating a
retail shop for the supply of apparel, as FootN&8W does) however, has decided that
the Teamwear Program is the best option fo£Q.

FO also submits that an increase in player costddvesult in a decrease in the
number of participants in its league. In particul® submits that most clubs charge
low registration fees at the junior level, in ortlemttract players to the sport. Given
this, FQ submits that even a small increase irsteggion fees would disadvantage
younger age groups and discourage families frortingutheir children into the sport.
Other interested parties, including Red Lion AgescNorth Queensland Football Club
and Gympie Football Association, have also raiseda concerns regarding the
impact of an increase in registration fees on timalver of participants in the spétt.

In response, the ACCC sought further informatiamfri=Q on the registration fees
charged by clubs in its competition. FQ notes thatfees charged by clubs vary
significantly across regions and age groups andstbrae clubs offer free registration
for the youngest age groups in order to attractgska Broadly speaking, FQ estimates
junior fees range between $120-$200 in metropohiaas and $85-$180 in regional
areas. FQ also provided the ACCC with a samplegiktration fees charged by the
Sunshine Coast Football Club. These fees are ¢attat the following table:

Table 6: Sunshine Coast Football Club — Registratin fees

Age group Registration costs per annum ($)
Under 6 Free

Under 7 95

Under 8 95

47

48

49

Name withheld from ACCC's public register at aarth request, see submission dated 3 November 2011.
See File Note of meeting with ACCC, 3 Novembet 20

For instance, see submissions of Red Lion Agendlerth Queensland Football Club and Gympie
Football Association.
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5.94.

5.95.

Age group Registration costs per annum ($)
Under 9 100

Under 10 120

Under 11 130

Under 12 — under 15 175

Under 16 180

Under 17 200

The ACCC notes the submissions of interested athi@ FQ could obtain similar
revenues to the Teamwear Program through altematathods, for instance a small
increase in the player levy. The ACCC considewliikely that the small percentage
increase required to raise the same revenue 8®tmwear Program would have a
significant impact on the number of participant$@’'s competitions. Further, the
ACCC considers that any increase in registrati@s fe likely to be more than offset by
lower apparel prices due to suppliers not havingapthe upfront licence fee and due
to greater competition between suppliers.

The ACCC notes that generally the method under hwh(@Q raises revenue to fund its
objectives is a matter for FQ to decide. In thstamce, however, the Teamwear
Program involves third line forcing, which is a [gerbreach of the Act, in addition to
creating inefficiencies and disguising the truet @dparticipating in FQ’s
competitions.

ACCC conclusion on public detriments

5.96.

5.97.

5.98.

The ACCC notes that the Teamwear Program resthetaumber of existing suppliers
of football apparel and equipment by imposing eotrgts for potential suppliers,
thereby deterring participation in the TeamweagPam. The ACCC considers that
there is a lessening of competition from the préeanof clubs/participants accessing
local and regionally based suppliers, manufactuaacsonline retailers. The ACCC
also notes that licensed suppliers incur additisogply costs as a result of the
Program and are likely to seek to recover this asgtart of their business operations.
The ACCC considers that this reduced competitiahtagher supply costs are likely to
lead to public detriment in the form of higher @s¢lower quality and poorer
availability of football apparel/equipment compated situation without the
Teamwear Program.

The ACCC considers that public detriments are bitgdy to arise through the
imposition of additional costs for administratiomdacompliance under the Teamwear
Program.

Finally, the ACCC considers that raising funds tlgio the Teamwear Program may be
less efficient than alternative methods of fundngissuch as increasing player levies,
as it is likely to result in higher prices for apglaand equipment and consumers
making less informed choices between sporting coithgoes.
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Balance of public benefit and public detriment

5.99.

5.100.

5.101.

5.102.

5.103.

5.104.

Subsection 93(3A) of the Act provides that the AC@&Y give notice removing
statutory protection for conduct that is third liieecing (i.e. conduct described in
subsections 47(6) and 47(7) of the Act) if it ifsfaed that the likely benefit to the
public from the conduct will not outweigh the lilkedetriment to the public from the
conduct.

Based on the information available, the ACCC isgatisfied that the public benefits
resulting from the notified conduct outweigh théfpeidetriments.

The ACCC considers that the primary public bereefging from the Teamwear
Program is the funding of initiatives for the praioa and development of the sport.
However, the ACCC notes that FQ may obtain sirmgégenue to the Teamwear
Program through alternative fundraising method<ctvitio not restrict competition and
are more transparent.

The ACCC notes that the Teamwear Program may Ieedelg some public benefits
by ensuring a minimum quality standard for Teamwraducts and facilitating more
timely resolution of some quality disputes betwekitos and suppliers. However, the
ACCC considers that these benefits are likely tonlaeginal when compared to the
likely future without the conduct. The ACCC is alsat satisfied that the Teamwear
Program is providing lower prices or increased iqgiahd service levels for
apparel/equipment.

The ACCC considers that the Teamwear Program istireg in significant public
detriment through reduced competition in the supplipotball apparel in Queensland;
and may result in likely higher prices for TeamwRavducts; increased administrative
and compliance costs and inefficiencies from thg fuads are raised.

On balance, the ACCC is satisfied that the likelplg benefits from the conduct will
not outweigh the likely public detriments resultingm the conduct.
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6.1.

6.2.

6.3.

6.4.

6.5.

6.6.

Notice

On 28 April 2008, Football Queensland Ltd lodgetifitation N93402 with the
Australian Competition and Consumer Commission (BZ€r conduct that may be
third line forcing. Third line forcing is a per beeach of th&€ompetition and
Consumer Act 201Q@he Act).

The ACCC allowed the notification to stand on 4 008. Statutory protection
conferred by the Notification came into force onM&y 2008 in accordance with
section 93(7A)(a) of the Act.

For reasons set out in this Notice, the ACCC isBatl that the likely public benefits
resulting from the conduct will not outweigh thkdly public detriments resulting from
the conduct.

Accordingly, the ACCC issues this notice to revokdéfication N93402.

This notice is made on 15 December 2011.

The statutory protection afforded by the Notificatiwill cease on the $Uday after the
date of issuing a final notice. That is, 16 Janzdry2.
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Attachment A — Chronology of ACCC assessment of nification N93402

DATE
28 April 2008

6 June 2008

4 July 2008

1 April 2010

22 April 2010

30 September 2010
1 October 2010

14 October 2010
25 May 2011

10 June 2011

23 June 2011

12 July 2011

July — August 2011
9 September 2011
30 September 2011

15 December 2011

ACTION
Notification N93402 lodged with the ACCC

ACCC public consultation on the Notification

ACCC advised no further action at this time

ACCC wrote to FQ requesting information followingnaplaints
received about the notified conduct

FQ to ACCC interim response regarding proposedesuo¥ clubs
and licensees

ACCC to FQ requesting results of FQ club and lieensurvey
New FQ licence agreements signed for 3 years

FQ response to ACCC regarding club and licenseeegur

ACCC interested party consultation and requesinfiormation
from FQ following further complaints received

Deadline for interested party comments/FQ response
ACCC requests further information from FQ

FQ responds to ACCC information request

Further submissions received from interested partie
ACCC issues Draft Notice proposing to revoke théifi¢ation
Deadline for comments on Draft Notice

ACCC issues final notice revoking the Notification
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