
Australian Government 

Department of Health and Ageing 

Ms Marie Dalins 
Director 
Adjudication Branch 
Australian competition and Consumer Commission 
Level 35 
360 Elizabeth Street 
MELBOURNE VIC 3000 

] 2 8 NOV 2011 

I FILE No: 1 

Dear Ms Dalins 

CABRINI HEALTH LIMITED - PATHOLOGY AND DIAGNOSTIC IMAGING 

Thank you for your letter of 7 November 201 1 regarding the exclusive dealing notification 
lodged by Cabrini Health Limited relating to their proposal to require practitioners to only 
request pathology and imaging services from their in house provider. 

Through measures introduced in the 2009-1 0 and 201 1-12 Budgets, the government has made 
it clear that it wishes to promote competition and patient choice in the pathology and imaging 
industries. From 1 July 201 1 the government entered into a new five year agreement with the 
pathology sector, one of the key objectives of which is to maximise competition in the sector. 

I am concerned about Cabrini Health's proposal as it not only seeks to curtail competition 
within the sector, but has the potential to breach various provisions of the Health Insurance 
Act 1973 (the Act). 

Part IIBA of the Act deals with inappropriate commercial relationships between requesters 
and providers of pathology and diagnostic imaging services. As stated in s23DZZIA (1) (b) 
one of the objects of this Part is: 

"to protect requesters ofpathology services and diagnostic imaging sewices from (either 
directly or indirect&) being threatened in order to induce the requesters to request the 
services from providers of those sewices". 

I note that in para 2(b) of the Notification of Exclusive Dealing, Cabrini Health states that it 
may choose to make decisions regarding access to its facilities based in part on the usage of 
its in house pathology and imaging provider by its medical practitioners. Such an 
arrangement would be a clear breach of the provisions of Part IIBA of the Act. 

Cabrini Health's proposal does not appear to recognise that under the provisions of the Act it 
is not the prerogative of the requesting doctor to stipulate which pathology or imaging 
provider will provide the service. Patients are free to choose their own provider regardless of 
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which company's request form has been used. The only exception to this is in the case of 
pathology, where, under s16A (3A) a treating practitioner may specify an approved pathology 
practitioner, but only on clinical grounds. It should be noted that this section refers to a 
particular pathology practitioner being specified, not a pathology company. A similar right to 
over ride patient choice on clinical grounds does not exist in the case of diagnostic imaging. 

Section 16A (3A) was introduced in December 2010 as part of the government's ongoing 
commitment to improving competition within the pathology and imaging industries. To 
ensure that patients not only have choice, but are made fully aware of the fact, from 1 July 
2012, it is intended that regulations will specify that pathology and imaging companies which 
provide branded request forms to treating practitioners must include a patient advisory 
statement on the form. These regulations are currently being drafted. It is intended that the 
patient advisory statement for imaging requests will be: 

'Your doctor has recommended you use [insert name ofprovider]. You may choose another 
provider but please discuss this with your doctorfirst. ' 

In the case of pathology, the proposed wording is: 

"Your doctor has recommended that you use [insert name ofprovider]. You are free to 
choose your own pathology provider. However, ifyour doctor has speczfied a particular 
pathologist on clinical grounds a Medicare rebate will only be payable if that pathologist 
performs the service. You should discuss this with your doctor. " 

While these advisories are relevant to all patients, in practice, in-patients in a hospital are 
unlikely to choose to leave the hospital and have the requested services provided elsewhere 
when there is an onsite provider. However, despite this, it would still be a breach of Part 
IIBA for the onsite provider to require a requester to make a request on their branded forms. 

The proposal by Cabrini Hospitals to restrict access to pathology or medical imaging services 
may result in a patient receiving a lower level of private health insurance benefits, or no 
benefits whatsoever, where insurers have entered into preferred provider arrangements for 
these services and Medicare is not payable. In particular, most people covered by Overseas 
Visitors Health Cover or Overseas Students Health Cover are not eligible for Medicare and 
hence are entirely reliant on their private health insurance coverage for recovery of some or 
all of their medical costs. 

In that regard, the Department notes that the ACCC have advised, most recently on 2 July 
201 1, that private health insurers' preferred provider arrangements, including where an 
insurer will only pay a benefit when a patient attends an insurer's preferred provider, does not 
constitute a breach of the third line forcing provisions of section 47 of the Competition and 
Consumer Act 2010. 



I hope this information is of assistance. If you require further information, please do not 
hesitate to contact me. 

Yours sincerely 

~ i f i n e  Cahill 
Assistant Secretary 
Diagnostic Services Branch 

lL November 201 1 




