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AUSTRALIAN COMPETITION AND CONSUMER COMMISSION ('ACCC') 
EXCLUSIVE DEALING NOTIFICATION N95607 lodged by 
CABRlNl HEALTH LIMITED ('Cabrini') 

SUBMISSION on behalf of MDI Radiology Pty Ltd ('MDI') 

Executive Summary 

1. The exclusive dealing arrangements proposed by Cabrini are anti-competitive and the 
alleged public benefits are illusory. 

2. Whether the proposal would constitute full line forcing or third line forcing (which 
depends on an analysis of the structure of Cabrini Imaging and the medical imaging 
services it provides), it is inconsistent with the provisions of Division 3 of Part 11 BA of the 
Health Insurance Act, and relevant Department of Health guidelines prohibiting benefits 
to medical imaging referrers. 

3. The commercial and financial interests of Cabrini must not be permitted to over-ride the 
clinical and patient considerations which should be the dominant considerations in the 
selection of medical imaging service providers by patient referrers. 

A. Introduction 

MDI wishes to make this submission in response to the invitation received from ACCC, and to explain 
its strong opposition to the application made by Cabrini. 

MDI operates a diagnostic imaging practice in Malvern which is in direct competition with the 
diagnostic imaging practice operating at Cabrini Hospital in Malvern. MDI also operates a diagnostic 
imaging practice at Cheltenham, which may be considered to be in competition with the diagnostic 
imaging practice operating at Cabrini Brighton. 

MDI considers that the referral practices currently followed by Cabrini (including those for which 
ACCC approval is being sought) are both strongly anti-competitive (so as not to merit any protection 
of the type sought from ACCC) and also illegal in the sense of being in breach of relevant regulations 
enacted under the Health lnsurance Act. 

B. Factual Considerations 

MDI considers that the factual circumstances described in or to be inferred from the 
on behalf of Cabrini are quite misleading, and for that reason MDI provides the following factual 
background information: 

1. Although the Cabrini application makes frequent reference to 'out-patient' services, MDI 
believes that Cabrini itself provides only 'in patient' and 'Emergency' services. The 
distinction is of some importance, because it appears that Cabrini may be endeavouring 
to characterise as 'out-patient' services, the medical diagnostic imaging services required 
by patients of medical specialists who occupy rooms within or adjacent to Cabrini Hospital 
or who make use of operating theatres or other medical facilities provided by Cabrini 
Hospital. 



2. Many medical specialists occupy consulting rooms in or adjacent to Cabrini Hospital , 
either on a permanent or sessional basis, and deal with patients who are referred to them 
by general practitioners or other medical referrers. Also, many surgeons and other 
medical specialists make use of Cabrini Hospital's operating theatres on a regular 
sessional basis, for the purpose of operating on patients who have been referred to those 
specialists. Patients dealt with by these specialists are patients of the specialists 
themselves, and they are not in any real sense patients of Cabrini Hospital, whether 'in 
patients' or 'out patients'. 

3. The Cabrini application suggests that 'Cabrini Imaging' is a business which is entirely 
owned by Cabrini. Whilst the business name "Cabrini Imaging" may be owned by Cabrini, 
MDI understands that the diagnostic imaging practice which operates within Cabrini 
Hospitals is in fact a diagnostic imaging service provided by radiologists employed by 
IMEDIMIA (which is the largest diagnostic imaging service provider in Australia) under 
some form of joint venture or service agreement which enables Cabrini Hospital to share 
in the revenue or profits (or both) derived by the diagnostic imaging practice operating in 
Cabrini Hospitals. It is important, however, to note that Cabrini is technically not itself able 
to operate a diagnostic imaging practice as diagnostic imaging reports must be provided 
by a qualified medical practitioner, and in the case of Cabrini the relevant medical 
practitioners are employed not by Cabrini but by a third party. 

4. For many of the medical specialists and other referrers (probably including general 
practitioners in the areas surrounding the Cabrini Hospitals) continuing preferential 
access to consulting rooms and suites, to hospital beds for referred patients and to 
operating theatres and related support services is an important, if not critical, part of their 
continuing practice arrangements. MDI believes that Cabrini has for many years followed 
a practice of threatening these medical practitioners with loss of access if they do not 
refer their patients requiring medical imaging or pathology services to 'Cabrini Imaging' or 
'Cabrini Pathology'. 

5. The Cabrini application suggests that it proposes to introduce a referral restriction of the 
type described in para. l(b) of the application if it obtains requisite approval from ACCC. 
In fact, as indicated above, MDI believes that Cabrini has for many years systematically 
exerted pressure on all medical specialists who occupy rooms at Cabrini or who use 
operating theatres and related services at Cabrini hospitals to refer all patients requiring 
diagnostic imaging services to 'Cabrini Imaging' under threat of being deprived of access 
to sessional rooms or operating theatre services or access to hospital beds for their 
patients within Cabrini Hospitals. Given the third party involvement in 'Cabrini Imaging' 
which is referred to above, this would appear to constitute 'third line forcing', not exclusive 
dealing of a type which could be considered permissible by ACCC. 

6. Under the provisions of the Health Insurance Act 1973, there are prohibitions (including 
criminal sanctions) created to prevent referrals of patients requiring pathology or 
diagnostic imaging services from accepting benefits from a service provider, if the benefit 
is not of a type specifically permitted by the legislation. It seems clear that Cabrini's 
proposed arrangements for tied referrals may have been designed to step around these 
prohibitions (because Cabrini is not itself a 'requester' of diagnostic imaging or pathology 
services) but it is arguably placing the various medical specialists and other 'requesters' 
in a position where they are in breach of the legislation (by obtaining related benefits from 
Cabrini in consideration of providing referrals of diagnostic imaging patients to 'Cabrini 
Imaging'). In any event, the Cabrini proposal is in clear contravention of the spirit of the 



prohibition against collateral benefits which is contained in Division 3 of Part 11 BA of the 
Health Insurance Act 1973 (as amended), and relevant Department of Health guidelines. 

7. The Cabrini proposal is also directly contradictory to the new requirement by the 
Department of Health and Ageing whereby medical imaging providers have to include on 
request forms for referrers a statement of the fact that the medical imaging services can 
be provided by any medical imaging provider. 

C. Inconsistencies in application 

MDI considers that the inconsistencies which are apparent on a close reading of the 
application (particularly when viewed in light of the factual matters referred to above) are 
in fact designed to mask the actual intended (and preexisting) anti-competitive 
behaviour of Cabrini by cloaking it with an ostensible approval for some less offensive 
type of restrictive practices. MDI has no doubt that if approval of the application were to 
be granted by ACCC, the 'approval' would be communicated to medical specialists, and 
other referrers of patients requiring diagnostic imaging services, who in any way use 
facilities or services provided by Cabrini in a manner which leads them to conclude that 
all of their patients requiring diagnostic imaging services must be referred to Cabrini 
Imaging. 

MDI believes that the qualifications on the restrictive arrangement (relating to service 
provision considerations) are no more than window dressing, and in any event ignore the 
critical importance of the medical specialist referrer's own opinion or determination as to 
the most suitable diagnostic imaging service provider for a patient referral. In MDl's view, 
clinical considerations associated with patient requirements are always the most 
important consideration in relation to any specialist referral or diagnosis, including 
diagnostic imaging services, and Cabrini's economic interest should not be permitted to 
interfere with the proper exercise of a medical specialist's professional judgment and 
function. 

3. The suggestion at the commencement of paragraph 6(b) of the Cabrini application that 
there will be "no restriction of choice where the patient's best interests are concerned" is 
plainly at odds with both the substance of the application and the historical conduct of 
Cabrini. The person best equipped to determine what is in the best interests of the 
patient is the medical specialist or referrer who refers the patient for a diagnostic imaging 
report, and the whole thrust of the Cabrini application is intended to restrict that specialist 
or referrer in the exercise of his or her independent professional judgment. 

D. Clinical and patient considerations 

1. Patients do frequently, of their own accord, prefer to seek pathology andlor medical 
imaging services elsewhere than at the location indicated by the medical referrer. The 
reasons for this can be many and varied, but to prevent them from doing so would 
deprive them of free choice. 

Many patients feel "dehumanised" in large departments, where they cannot establish 
rapport with anyone, and to remove their ability to choose would be detrimental for that 
reason alone. 

2. The cost of medical imaging at Cabrini is often higher than elsewhere, particularly when 
the patient undergoes multiple examinations. Inhibiting the capacity of the patient to go 



elsewhere for medical imaging services may deprive the patient of any potential cost 
saving and in fact may encourage Cabrini to be even less financially competitive than it 
presently is. 

3. Generally speaking in Australia, few departments (either of medical imaging or of 
pathology) are sufficiently large to supply a full spectrum of expertise. This is certainly 
the case at institutions such as Cabrini, where many sub-specialities are not 
represented, either in medical imaging or in pathology. 

Again, to deprive the patient of the ability to go elsewhere to receive the greatest amount 
of expert assessment would be detrimental to the optimal outcome for the patient. 

4. A full spectrum of services is not supplied at Cabrini Medical Imaging or at Cabrini 
Pathology. 

The services not provided include many investigations such as certain types of MRI (e.g. 
breast MRI, prostate MRI), certain types of ultrasound examinations (e.g. contrast- 
enhanced ultrasound for liver, kidney or other parts of the body) and certain types of 
nuclear medicine services. 

5. Equipment may not always be optimal at Cabrini. With the constant changes in 
equipment, and newer machines constantly becoming available, medical imaging is a 
rapidly changing field and to potentially deprive patients of access to the latest 
technology can be quite detrimental and inappropriate. 

6. Doctor-Doctor relationships are an important part of good medical care. 
There is an element of trust which is built up, often over many years. Forcing referring 
practitioners to use a particular service - be it pathology or medical imaging - may mean 
that they have to send patients to providers who they do not necessarily trust as implicitly 
as others, thereby interfering with optimal patient management. 

7. Also, because of Doctor-Doctor relationships, certain referrers may consider that certain 
services are provided more efficiently, rapidly or expertly by service providers other than 
Cabrini. 

8. If an error or "miss" occurs in an institution such as Cabrini, removing the ability of the 
referrer to refer elsewhere, or of the patient to go elsewhere, impacts negatively upon the 
element of confidence on the part of either the patient or the referrer that an investigation 
has been properly conducted or reviewed. 

9. When patients are referred to a specialist clinician who has consulting rooms at a 
medical centre such as Cabrini, the referral is to the clinician and not to the hospital. It is 
therefore the expectation of the referring doctor and of the patient that the medical 
relationship for the patient is with the clinician and not with the hospital. The hospital 
does not "own" the patient and therefore the patient is not an "outpatient" as such of the 
hospital, and the referring doctor would not expect that the clinician's decisions regarding 
patient treatment and diagnosis should be over-ridden by external considerations such 
as the economic interests of Cabrini. 

10. Problems will arise where a particular radiologist currently working at Cabrini, and 
therefore employed by IMEDIMIA, commences working elsewhere and his or her 



expertise may be sought by particular referring clinician at Cabrini in connection with 
patients or medical conditions previously dealt with by that radiologist. 

E. MDI Submission 

1. MDI contends that the claims by Cabrini of the alleged benefits for the public arising from 
the restrictive arrangements for which is seeks approval are entirely specious and 
illusory. The interests of patients' medical referrers (of patients requiring diagnostic 
imaging services) and the community as a whole are best served by the promotion and 
development of greater diversity and competition amongst medical imaging service 
providers, whereas the proposal by Cabrini will have the effect of limiting and restricting 
that development. 

2. The arrangements proposed by Cabrini are contrary to at least the spirit, and probably the 
letter, of the provisions in Division 3 of Part 11 BA of the Health Insurance Act. 
Alternatively, they place medical specialists and other referrers of diagnostic imaging 
services in a position where they might be seen to be in breach of those provisions, which 
are specifically designed to prevent unauthorised benefits to referrers of diagnostic 
imaging patients. 

3. On a proper analysis of Cabrini's proposed arrangements, and the structure of 'Cabrini 
Imaging', the arrangements amount to third line forcing, and not the type of exclusive 
dealing arrangements that might be considered to be suitable for approval by ACCC. 

4. The arrangements proposed by Cabrini involving 'safeguards' for clinical requirements 
and patient considerations are in fact unnecessary and redundant because patient 
considerations and clinical considerations should always be the most important and 
dominant factors in the selection of service providers for medical imaging. 

5. MDI believes that Cabrini has a long history of threatening medical specialists who utilise 
consulting rooms or operating theatre facilities at Cabrini with removal of access to these 
facilities in cases where they refer patients to external medical imaging or pathology 
service providers. In those circumstances, ACCC should not only refuse to grant approval 
for the application made by Cabrini, but should also require Cabrini to notify all users of 
its consulting rooms and operating theatres, and all medical specialists who seek beds for 
their patients at Cabrini Hospitals, that there is no restriction on their capacity to refer their 
patients to external providers of medical imaging or pathology services. 

6. MDI believes that the extent of the pressure applied to medical specialists by Cabrini 
management is such that MDI doubts whether any or many medical specialists will seek 
to express opposition to the Cabrini application, although MDI has no doubt that the 
overwhelming majority of referrers will be strongly opposed to the Cabrini application 
receiving approval. It is more likely that the views of the medical specialist referrers who 
would be most directly affected by the restrictive arrangement proposed by Cabrini would 
be revealed by a direct inquiry by the ACCC, under protection of 
confidentialitylanonymity. MDI would be happy to provide names and contact details for 
such specialist referrers at the request of ACCC, if that would assist the inquiry. 



C. Athaide 
General Manager 
MDI Radiology Pty Ltd 
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