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To the Australian Competition and Consumer Commission: 

Application is hereby made under subsection 91 C (1) of the Competition and 
Consumer Act 2010 for the revocation of an authorisation and the substitution of a 
new authorisation for the one revoked. 

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM 

1. 	 Applicant 

(a) 	 Name of applicant: 
(Refer to direction 2) 

The Real Estate Institute of Western Australia (Inc) (REIWA). 

(b) 	 Description of business carried on by applicant: 
(Refer to direction 3) 

An association of real estate and business agents who provide real estate 

and business agency services in Western Australia. 

(c) 	 Address in Australia for service of documents on the applicant: 

c/- MDS Legal of Level 2, Irwin Chambers, 16 Irwin Street, Perth W A 6000 

2. 	 Revocation of authorisation 

(a) 	 Description of the authorisation, for which revocation is sought, including 
but not limited to the registration number assigned to that authorisation: 

Authorisations granted by the Commission in Detelmination dated 18 April 

2007 (A91026) (as varied by Minor Variation dated 5 September 2007 and 

1 April 2009). 

(b) 	 Provide details of the basis upon which revocation is sought: 

Authorisation A91 026 was granted for period of 5 years from 10 May 2007 

and therefore, expires on 9 May 2012 and REIWA wishes to continue the 

period of its authorisation for a further period of 5 years. 
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3. 	 Substitution of authorisation 

(a) 	 Provide a description of the contract, arrangement, understanding or 
conduct whether proposed or actual, for which substitution of authorisation 
is sought: 
(Refer to direction 4) 

REIWA's existing substitution of the authorisation originally provided 

pursuant to section 88(1) of the Competition and Consumer Act, 2010 (as it 

is now known), is sought of its Articles, MLS By-laws, Members' Codes of 

Practice, Auction Code of Conduct and Standard Exclusive Agency 

Agreements. 

(b) 	 Description of the goods or services to which the contract, arrangement, 
understanding or conduct (whether proposed or actual) relate: 

Existing delivery of real estate and business agency services to real estate 

agents, business agents and the general public. 

(c) 	 The term for which substitute authorisation of the contract, arrangement or 
understanding (whether proposed or actual), or conduct, is being sought and 
grounds supporting this period of authorisation: 

5 years, on the grounds that the previous grants of authorisation to REIW A 

(A91026 and A 70011) were for that period and there have been no change 

in circumstances that warrants an alteration to that period of the grant of 

authorisation. 

4. 	 Parties to the contract, arrangement or understanding (whether proposed 
or actual), or relevant conduct, for which substitution of authorisation is 
sought 

(a) 	 Names, addresses and description of business carried on by those other 
parties to the contract, arrangement or understanding (whether proposed or 
actual), or the relevant conduct: 

REIWA and its Members, present and future, of REIWA, PO Box 8099, 

Subiaco East, W A 6008, that/who provide real estate and business agency 

services in Western Australia. 

(b) 	 Names, addresses and descriptions of business carried on by parties and 
other persons on whose behalf this application is made: 
(Refer to direction 5) 

REIW A and its Members, present and future of REIWA, PO Box 8099, 

Subiaco East, W A 6008, that/who provide real estate and business agency 

services in Western Australia. MDS Legal is making this application on 

behalf of REIWA, as its retained lawyers. 
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(c) 	 Where those parties on whose behalf the application is made are not known 
- description of the class of business carried on by those possible parties to 
the contract or proposed contract, arrangement or understanding: 

N/A. 

5. 	 Public benefit claims 

(a) 	 Arguments in support of application for substitution of authorisation: 


See attached written submissions. 

(See Direction 6 ofthis Form) 

(b) 	 Facts and evidence relied upon in support of these claims: 


See attached written submissions. 


6. 	 Market definition 

Provide a description of the market(s) in which the goods or serVices 
described at 3 (b) are supplied or acquired and other affected markets 
including: significant suppliers and acquirers; substitutes available for the 
relevant goods or services; any restriction on the supply or acquisition of the 
relevant goods or services (for example geographic or legal restrictions): 

See attached written submissions. 

(See Direction 7 ofthis Form) 


7. 	 Public detriments 

(a) 	 Detriments to the public resulting or likely to result from the substitute 
authorisation, in particular the likely effect of the conduct on the prices of 
the goods or services described at 3 (b) above and the prices of goods or 
services in other affected markets: 

See attached written submissions. 

(See Direction 8 ofthis Form) 


(b) 	 Facts and evidence relevant to these detriments: 


See attached written submissions. 


8. 	 Contracts, arrangements or understandings in similar terms 

This application for substitute authorisation may also be expressed to be made in 
relation to other contracts, arrangements or understandings (whether proposed or 
actual) that are, or will be, in similar terms to the abovementioned contract, 
arrangement or understanding 

(a) 	 Is this application to be so expressed? 


No. 


(b) 	 If so, the following information is to be furnished: 

(i) 	 description of any variations between the contract, arrangement or 
understanding for which substitute authorisation has been sought and those 
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contracts, arrangements or understandings that are stated to be in similar 
terms: 

(See Direction 9 ofthis Form) 

(ii) 	 Where the parties to the similar term contract, arrangement or 
understanding(s) are known - names, addresses and description of business 
carried on by those other parties: 

(See Direction 5 ofthis Form) 

(iii) 	 Where the parties to the similar term contract, arrangement or 
understanding(s) are not known - description of the class of business 
carried on by those possible parties: 

9. 	 Joint Ventures 

(a) 	 Does this application deal with a matter relating to a joint venture (See 
section 4J of the Competition and Consumer Act 20l0)? 

No. 

(b) 	 If so, are any other applications being made simultaneously with this 
application in relation to that joint venture? 

(c) 	 If so, by whom or on whose behalf are those other applications being made? 

10. 	 Further information 

(a) 	 Name, postal address and telephone contact details of the person authorised 
by the parties seeking revocation of authorisation and substitution of a 
replacement authorisation to provide additional information in relation to 
this application: 

Paul Donovan/Gabriela McLean, MDS Legal of Level 2, Irwin Chambers, 

16 Irwin Street, Perth W A 6000. Telephone: (08) 9325 9353. 
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Dated... .'f ..N p/i.!:"::!.i?'!!::....2? .I!.. ..... 
Signed on behalf of t applicant 

~) y 

{; 

. ·~·/7.<· · ·I · · ··· .... ............. ...... .. .... ... ..... .... .. . 
gnature) 

I ................ .. ..... .. ..... .. ... .... ... ... .. ...... ....... .......... .......
I P PAUL DONOVAN 

Director of MDS Legal 
MDS Legal - REIWA's Lawyers 

AUST. COMPETITION & 
CONSUMER COiUMISSION 

CA~H3ERRA 
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DIRECTIONS 


1. 	 Where there is insufficient space on this form to furnish the required information, 
the information is to be shown on separate sheets, numbered consecutively and 
signed by or on behalf of the applicant. 

2. 	 Where the application is made by or on behalf of a corporation, the name of the 
corporation is to be inserted in item 1 (a), not the name of the person signing the 
application and the application is to be signed by a person authorised by the 
corporation to do so. 

3. 	 In item 1 (b), describe that part of the applicant's business relating to the subject 
matter of the contract, arrangement or understanding, or the relevant conduct, in 
respect of which substitute authorisation is sought. 

4. 	 In completing this form, provide details of the contract, arrangement or 
understanding (whether proposed or actual), or the relevant conduct, in respect of 
which substitute authorisation is sought. 

(a) 	 to the extent that the contract, arrangement or understanding, or the relevant 
conduct, has been reduced to writing - provide a true copy of the writing; 
and 

(b) 	 to the extent that the contract, arrangement or understanding, or the relevant 
conduct, has not been reduced to writing - provide a full and correct 
description of the particulars that have not been reduced to writing; and 

(c) If substitute authorisation is sought for a contract, arrangement or 
understanding (whether proposed or actual) which may contain an 
exclusionary provision - provide details of that provision. 

5. 	 Where substitute authorisation is sought on behalf of other parties provide details 
of each of those parties including names, addresses, descriptions of the business 
activities engaged in relating to the subject matter of the authorisation, and 
evidence of the party's consent to authorisation being sought on their behalf. 

6. 	 Provide details of those public benefits claimed to result or to be likely to result 
from the contract, arrangement or understanding (whether proposed or actual), or 
the relevant conduct, including quantification of those benefits where possible. 

7. 	 Provide details of the market(s) likely to be affected by the contract, arrangement 
or understanding (whether proposed or actual), in particular having regard to 
goods or services that may be substitutes for the good or service that is the subject 
matter of the application for substitute authorisation. 

8. 	 Provide details of the detriments to the public, including those resulting from the 
lessening of competition, which may result from the contract, arrangement or 
understanding (whether proposed or actual). Provide quantification of those 
detriments where possible. 

9. 	 Where the application is made also in respect of other contracts, arrangements or 
understandings, which are or will be in similar terms to the contract, arrangement 
or understanding referred to in item 2, furnish with the application details of the 
manner in which those contracts, arrangements or understandings vary in their 
terms from the contract, arrangements or understanding referred to in item 2. 
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BY REIWA PURSUANT TO PART VII 


OF THE COMPETITION & CONSUMER ACT 
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substitution of new authorisation from ACCC 
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MDS Legal 
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DEFINITIONS AND ABREVIATIONS USED IN THESE SUBMISSIONS 


ACCC means the Australian Competition and Consumer Commission. 


ACCC's 2001 Initial Determination means the determination by the ACCC to grant 

authorisation to REIWA on 21 December 2001. 


ACCC's 2007 Authorisation means the ACCC authorisation provided to REIWA under Part 

VII of the TPA pursuant to the ACCC's 2007 Determination, that commenced on 10 May 

2007. 


ACCC's 2007 Determination means the determination by the ACCC to grant authorisation 

to REIWA on 18 April 2007. 


ACCC's 2007 Minor Variation Determination means the determination by the ACCC to 
grant a minor variation (relating to REIWA's Auction Code) to the ACCC's 2007 
Determination dated 5 September 2007. 

ACCC's 2009 Minor Variation Determination means the determination by the ACCC to 
grant a minor variation (relating to REIWA's Articles and MCPs) to the ACCC's 2007 
Determination dated 1 April 2009. 

AQF means the Australian Qualifications Framework. 


Articles means REIWA's Articles of Association . 


Auction Code means the REIWA Auction Code of Conduct. 


CCA means the Competition and Consumer Act, 2010. 


CPE Scheme means REIWA's Compulsory Professional Education Scheme. 


Current Articles means the form of the Articles that applies at present (i.e . as approved at 

the REIWA Annual General Meeting on 14 September 2011). 


EAC means the New South Wales Estate Agents Co-operative . 


Exclusive Plus Agreements means Exclusive Plus Agency Agreements used in the 

Multiple Listing Service. 


Initial 2001 Application means the REIWA application for authorisation under Part VII of the 

TPA lodged with the ACCC on 17 July 2000 (Application No. A70011) . 


MCPs means the REIWA Members' Codes of Practice. 


MlS means the REIWA Multiple Listing Service. 


MlS By-laws means the REIWA Multiple Listing Service By-laws. 


MUlti-list Agreements means REIWA Multi-Listing Service Exclusive Agreements. 


NOlS means the Council of Australian Governments' National Operational Licensing 

System. 


PST means the REIWA Professional Standards Tribunal. 


REBA Act means the Real Estate and Business Agents Act, 1978. 




REBAS Board means the Western Australian Real Estate and Business Agents Supervisory 
Board (the functions of which are now performed, in effect, by the Department of 
Commerce). 

REIA means the Real Estate Institute of Australia . 


REIWA means the Real Estate Institute of Western Australia (Inc). 


reiwa.com means the REIWA real estate internet marketing portal. 


Standard Exclusive Agency Agreements means forms produced by REIWA containing 

standard clauses relating to the appointment by members of the public of real estate agents 

and business agents on an exclusive basis. 


State Regulatory CPO Program means the Western Australian State Licensing Compulsory 

Professional Development Program conducted by the REBAS Board/Department of 

Commerce. 


TPA means the Trade Practices Act, 1974. 


Tribunal means the Australian Competition Tribunal. 


2006 Application means the REIWA application for authorisation under Part VII of the TPA 

lodged with the ACCC on 22 December 2006 (Application number A91 026) . 


2007 Minor Variation Application means the REIWA application for a minor variation of the 

2007 Authorisation , lodged with the ACCC on 31 July 2007, that ultimately was approved by 

the ACCC's 2007 Minor Variation Determination. 


2008 Minor Variation Application means the REIWA application for a minor variation of the 

2007 Authorisation, lodged with the ACCC on 31 October 2008, that ultimately was approved 

by the ACCC's 2009 Minor Variation Determination. 


2010 Amendments means amendments made by REIWA to the Articles in September 2010. 


2011 Amendments means amendments made by REIWA to the Articles in September 2011 . 
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6. 


1. INTRODUCTION 


1.1 	 The Real Estate Institute of Western Australia (Inc) (REIWA) is an association 

of Western Australian real estate and business agents incorporated under the 

Associations Incorporation Act, 1987 (WA). REIWA was initially incorporated 

in 1918. Since that time REIWA has provided a multitude of services to real 

estate agents, business agents and the general public designed to provide an 

effective method of assisting in the delivery of real estate and business 

agency services to consumers in Western Australia at the highest level of 

professional and ethical standards. 

The authorisation with respect to which revocation is sought 

1.2 	 On 22 December 2006 REIWA lodged an application (Application Number 

A91026: Public Register Number C2007/85) (2006 Application) with the 

Australian Competition and Consumer Commission (ACCC) pursuant to 

section 88(1) of the Trade Practices Act, 1974 (TPA) for re-authorisation in 

relation to its: 

• 	 Articles of Association (Articles); 

• 	 Members' Codes of Practice (MCPs); 

• 	 Multiple Listing Service By-laws (MLS By-laws); 

• 	 forms containing standard clauses relating to the appointment by 

members of the public of real estate agents and business agents on 

an exclusive basis (Standard Exclusive Agency Agreements); and 

• 	 Auction Code of Conduct (Auction Code). 

1.3 	 A determination with respect to the Application for Re-authorisation was 

published on 18 April 2007 (ACCC's 2007 Determination). By the ACCC's 

2007 Determination, REIWA was granted authorisation of the various 

documents the subject of the 2006 Application for a period of 5 years, subject 

to various conditions (ACCC's 2007 Authorisation). 
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1.4 	 REIWA now seeks a revocation of the ACCC's 2007 Authorisation and its 

substitution with a new authorisation. 

1.5 	 Specifically, the ACCC noted that, the situation without authorisation (that is, 

the counterfactual), would likely be a situation in which REIWA continued to 

represent Western Australian real estate and business agents and provide 

them with certain services, but in a more limited capacity.1 The ACCC 

considered that as REIWA would not have the certainty provided by 

authorisation, it is likely that its activities may only extend to such things as 

providing general information to its members and the public. 

1.6 	 The ACCC noted that regardless of whether or not the authorisation is 

granted, state legislation such as the Real Estate and Business Agents Act, 

1978 (WA), the Fair Trading Act, 1987 (WA) and federal legislation such as 

the TPA and the Corporations Act, 2001, will continue to regulate the 

activities and behaviour of real estate and business agents in Western 

Australia. 2 

1.7 	 The formal commencement date with respect to the ACCC's 2007 

Authorisation was 10 May 20073
. Consequently, the period of the grant of the 

ACCC's 2007 Authorisation expires on 9 May 2012. 

1.8 	 On 27 July 2007 REIWA lodged an application with the ACCC for minor 

variation to the ACCC's Authorisation pursuant to section 91A(1) of the TPA 

(2007 Minor Variation Application). The 2007 Minor Variation Application 

related to the Auction Code (specifically, an amendment to clause 5.4) that 

formed part of the subject matter of the ACCC's 2007 Determination. 

1.9 	 A determination with respect to the 2007 Minor Variation Application was 

published on 5 September 2007, whereby the ACCC granted the variation to 

the Auction Code (ACCC's 2007 Minor Variation Determination), which 

authorisation came into effect on 27 September 20074
. 

1.10 	 On 31 October 2008 REIWA lodged a further application for minor variation to 

the ACCC's 2007 Authorisation pursuant to section 91A(1) of the TPA (2008 

Minor Variation Application). The 2008 Minor Variation Application was 

1 See ACCC's 2007 Determination at para 6.15, p 9 
2 See ACCC's 2007 Determination at paras 6.16 and 6.17, p 9 
3 See ACCC's 2007 Determination at para 13.8, p 32 
4 See ACCC's 2007 Minor Variation Determination at para 7.5, p 6 

Application to ACCC - Submissions (00374307) ata version 3.11.2011.docx 



8. 

sought so as to vary REIWA's disciplinary tribunal processes, effectively 

seeking the amendment of various provisions in its Articles, MCPs and 

Auction Code. The 2008 Minor Variation Application also sought 

authorisation of various cosmetic amendments to REIWA's Articles. 

1.11 	 The ACCC published a determination with respect to the 2008 Minor Variation 

Application on 1 April 2009 (ACCC's 2009 Minor Variation Determination) 

and the ACCC authorised the requested variation, which came into effect on 

22 April 20095
. 

1.12 	 The revocation of the existing authorisation sought by REIWA therefore 

applies to the ACCC's 2007 Authorisation and the subsequent 2007 and 2009 

Minor Variation Authorisations. REIWA seeks their substitution with a new 

authorisation of its Articles, MCPs, MLS By-laws, Standard Exclusive Agency 

Agreements and Auction Code. 

1.13 	 In the case of its Articles, REIWA has made some relatively minor 

amendments to the form of the document that has been previously authorised 

by the ACCC, as are detailed below. 

1.14 	 As to the MLS By-laws and Standard Exclusive Agency Agreements, some 

relatively minor amendments have also been proposed by REIWA to the form 

of those documents that have been previously authorised by the ACCC, as 

are detailed below. 

1.15 	 The MCPs and Auction Code are in the same terms as the documents 

previously authorised in 2007 and 2009. 

1.16 	 The terms of the amended Articles (Current Articles) are set out in Schedule 

"A" to these submissions. The amendments to the Current Articles deal with 

compulsory professional development for a" REIWA members. 

1.17 	 Relatively minor amendments to the MLS By-Laws have been approved by 

the REIWA Council on 3 November 2011. Details of those amendments have 

been marked up in the version of the document that appears at Schedule "B" 

of these submissions. The terms of the MLS By-laws for which authorisation 

is now sought, therefore differ slightly from the terms with respect to which 

authorisation was granted by the ACCC in 2007 and 2009. Most significantly, 

5 See ACCC's 2009 Minor Variation Determination at para 6.5, p 11 
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the definitions of, and reference to, the "security lock box" and "Homebuyer" 

have been deleted to reflect REIWA's discontinuance with the use of a 

security lock box and publication of the Homebuyer magazine. REIWA's role 

in the delivery of internet market services through its property portal 

www.reiwa.com.au has resulted in the significance of the Multi Listing Service 

having decreased since the ACCC granted authorisation in 2007 and in 2009. 

This is also the reason behind REIWA's decision to discontinue publication of 

the Homebuyer magazine. This is discussed in more detail below. 

1.18 	 The MCPs are set out in Schedule "C" to these submissions and do not vary 

from the terms of the MCPs previously authorised by the ACCC in 2007 and 

2009. 

1.19 	 REIWA is also seeking authorisation of its Auction Code, the terms of which 

are set out in Schedule "0". The terms do not differ to the terms previously 

authorised by the ACCC in 2007. 

1.20 	 The Standard Exclusive Agency Agreements are set out at Schedule "0". 

REIWA seeks authorisation of the agreement between REIWA and its 

members, and the agreement between its members inter se, to produce these 

standard documents, rather than the documents themselves. The documents 

as to which these agreements relate are as follows: 

(i) 	 Authority to Auction; 

(ii) 	 Authority to Auction - Rural; 

(iii) 	 Residential Exclusive Agency Selling Agreement (long version); 

(iv) 	 Residential Exclusive Agency Selling Agreement (short version); 

(v) 	 Residential Exclusive Agency Selling Agreement - Unsolicited 

Consumer Contracts; 

(vi) 	 Multi-List Exclusive Plus Services Selling Agency Agreement 

Residential, known as the "Internet Listing Service Selling Agency 

Agreement - Residential' (including appointment options of exclusive 

agency, exclusive plus agency or multi-list exclusive agency); 

(vii) 	 Exclusive Selling Agency Agreement for Rural Property; 
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(viii) 	 Exclusive Selling Agency Agreement for Commercial and Industrial 

Property; 

(ix) 	 Exclusive Appointment Agent to Sell a Business (including Land) 

(formerly called the Exclusive Appointment of Agent to Sell/Offer to 

Sell a Business); 

(x) 	 Exclusive Authority to Lease , Sub-lease or Assign 

Commercial/Industrial Premises; 

(xi) 	 Exclusive Authority to Act as Managing Agent for Residential 

Premises for a Short Term/Holiday Accommodation; 

(xii) 	 Exclusive Authority to Act as Managing Agent of Residential 

Premises; 

(xiii) 	 Exclusive Appointment to Act as Agent Manager of a Strata Company; 

(xiv) 	 Exclusive Authority to Act as Managing Agent for 

Commercial/Industrial Property. 

1.21 	 The only forms not previously the subject of the ACCC's 2007 Authorisation 

are the Residential Exclusive Agency Selling Agreement (short version), the 

Residential Exclusive Agency Selling Agreement - Unsolicited Consumer 

Contract and the Exclusive Authority to Lease, Sub-lease or Assign 

Commercial/Industrial Premises forms (which appear at Schedule "0"). 

1.22 	 The terms of the Standard Exclusive Agency Agreements that were 

previously referred to the ACCC in 2006/2007 do not vary greatly from the 

documents with respect to which authorisation was provided in 2007, other 

than the Residential Exclusive Agency Selling Agreement (long version) and 

the Exclusive Authority to Act as Managing Agent of Residential Premises, 

which have undergone significant changes. Details of the amendments made 

have been marked up in the colour green in the versions of the forms that 

appear at Schedule "E". Minor amendments made to the other forms have 

also been marked up in green. 

1.23 	 Members of REIWA agree to be bound by the terms of REIWA's rules and 

regulations and, consequently, the documents for which authorisation is 

sought constitute a contract or, alternatively, an arrangement or 
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understanding between REIWA and its members and between members inte 
6se . 

Background and history to the Application 

1.24 	 REIWA's first application for authorisation under Part VII of the TPA was 

lodged with the ACCC on 17 July 2000. This application came about as a 

result of a prosecution launched by the ACCC against REIWA on in 1998 with 

respect to breaches by REIWA of section 45(2) of the TPA. 

1.25 	 Ultimately, on 8 October 1999 his Honour Justice French made consent 

orders declaring that, inter alia, various provisions of REIWA's Articles and 

MCPs contravened section 45(2)(a)(i) and that REIWA (and its officers, 

employees, members and agents) be restrained from giving any further effect 

to the offending rules and rules of practice and that these rules and rules of 

practice be removed. REIWA was also ordered to enter into a trade practices 

corporate compliance program, which REIWA commenced on 7 January 

2000. 

1.26 	 Pursuant to the terms of the compliance program ordered by the Federal 

Court (and the terms of the REIWA Compliance Program Manual that was 

prepared by REIWA's retained lawyers) REIWA was required to present all its 

associated documents and forms (including, inter alia, its articles of 

association, standard clauses and rules of practice) to its External Designated 

Compliance Officer for consideration and advice having regard to the 

provisions of Part IV of the TPA, and, if thought necessary, make an 

application to the ACCC for authorisation of those documents and forms 

pursuant to Part VII of the TPA. 

1.27 	 Following the review by REIWA's lawyers an application for authorisation 

under Part VII of the TPA was decided to be made and REIWA lodged its 

application with the ACCC on 17 July 2000 seeking authorisation in relation to 

its Articles, MCPs, MLS By-laws and Standard Exclusive Agency Agreement 

(Initial 2001 Application) . Prior to lodging its application for authorisation, 

REIWA removed all the provisions contained in those documents that were 

the subject of the ACCC's prosecution against REIWA and removed all anti

6 See the declaration contained in paragraph 3(i) of the Orders made by his Honour Justice French in 
the Federal Court on 8 October 1999 and paragraph [6] of the Reasons for Decision in the ACCC v 
REIWA [1999] FCA 1387 
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competitive provisions identified in correspondence sent by the ACCC to 

REIWA on 23 September 1997. 

1.28 	 Ultimately, the ACCC granted authorisation to REIWA on 21 December 2001 

(ACCC's 2001 Initial Determination). During this time there was a complete 

overhaul of REIWA's documents and procedures so as to, subject to the 

authorisation application, ensure compliance with the provisions of Part IV of 

the TPA. 

1.29 	 The ACCC's 2001 Initial Determination granted authorisation to REIWA for a 

period of five years commencing on 20 August 2002 and expired on 

19 August 2007. It is reiterated that the ACCC's 2007 Determination provided 

authorisation for a further five year period until 9 May 2012. 

1.30 	 Since the ACCC's authorisations in 2002 and 2007, REIWA's documents and 

procedures have continued to enhance the pro-competitive effect of REIWA's 

operations and enhance the public benefit derived from those operations. 

1.31 	 Although REIWA recognises that there might be a possibility that some of its 

Articles, MCPs, MLS By-laws, Auction Code and Standard Exclusive Agency 

Agreements might be considered to have an anti-competitive effect, any 

public detriment constituted by any lessening of competition is, in the terms of 

the statutory authorisation test set out in sections 90(6) and 90(7) of the 

Competition and Consumer Act, 2010 (CCA), outweighed by the public 

benefit derived from those documents and agreements. 

General Public Benefit of the Documents 

1.32 	 It is reiterated that REIWA's Articles, MCPs, IVILS By-laws, Auction Code and 

the agreements that give rise to the Standard Exclusive Agency Agreements 

all continue to carry with them public benefit and that public benefit outweighs 

any anti-competitive effect of those documents such that authorisation by the 

ACCC is warranted. 

1.33 	 In particular, the public benefit that flows from the documents includes: 

(i) 	 to the extent that the documents facilitate the continuation of REIWA 

as an association, they facilitate the perpetuation of an association 

that aims to foster professionalism, efficiency and consumer protection 

in the practice of real estate and business agency; 

Application to ACCC - Submissions (00374307) ata version 3,11 ,2011 ,docx 



l3. 

(ii) the documents continue to promote the protection of consumers; 

(iii) 	 the documents continue to promote the orderly and fair resolution of 

disputes between members; 

(iv) 	 the documents continue to facilitate a private and cost effective 

mechanism for the enforcement of standards of real estate practice 

through REIWA's arbitration process and therefore, consumers are 

subsequently provided with an alternative mechanism for seeking to 

resolve disputes. The provision by REIWA of an arbitration system 

reduces the need for disputes within the real estate industry to be 

dealt with by the civil court system. The REIWA arbitration system 

provides a speedy and cost-effective method for dealing with disputes 

both between REIWA members and disputes between REIWA 

members and, at their election, non-members (including the public). 

In turn, this promotes an efficient and cost-effective method for the 

provision of real estate services in Western Australia; 

(v) 	 the documents continue to promote high standards of real estate 

practice. In particular, the new provisions in Article 8.4 dealing with 

compulsory professional development seeks to ensure that real estate 

and business agents keep themselves abreast of important changes 

and issues within the real estate industry; 

(vi) 	 REIWA has a high reputation in the Western Australian community 

and membership of REIWA continues to carry with it significant 

benefits to members' own reputations; 

(vii) 	 commercially significant incentives continue to exist for members to 

comply with the Articles, MCPs, Auction Code and MLS By-laws. The 

Articles continue to empower REIWA's Professional Standards 

Tribunal to impose significant commercial penalties upon members, 

including monetary penalties of up to $10,000.00 and, pursuant to the 

Articles, the Professional Standards Tribunal is able to terminate or 

suspend membership, order restitution of any monies held or received 

by the member or require a member to undertake a course of further 

training. These outcomes are expressed in the Articles with certainty 

and are not subjective in character; 
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(viii) 	 the documents continue to help facilitate an efficient and cost effective 

method of selling and leasing real estate and businesses in Western 

Australia; 

(ix) 	 REIWA's membership covers a substantial proportion of the members 

of the real estate and business agency industry. As detailed in 

paragraphs 5.38 to 5.47 below, the criteria for the eligibility for 

membership of REIWA continues to be objective and transparent. 

Membership fees of REIWA continue to be modest, with corporate 

membership costing $723.00 per year and ordinary membership by 

individuals associated with corporate entities costing $80.00 per year7. 

REIWA estimates that its members, in the residential real estate 

sector, account for some 80% of the sales of residential properties . 

REIWA's coverage of real estate and business agents means that the 

self-regulatory schemes created by REIWA's Articles, MCPs, MLS By

laws and Auction Code are effective; 

(x) 	 as stated by the ACCC in its 2007 Determination, without the benefits 

that flow from the documents and agreements the subject of this 

application for authorisation, REIWA would continue to represent 

Western Australian real estate and business agents and provide them 

with certain services, but in a more limited capacity. It is likely that 

REIWA's activities would only extend to such things as providing 

general information to its members and the pUblic8
. 

1.34 	 The specific issues of public benefit that arise out of the individual documents 

the subject of this application for authorisation and the extent to which that 

public benefit outweighs any anti-competitive effect of those provisions is set 

out in greater detail below. In addition, a comparison is made of the public 

benefit and anti-competitive detriment generated by arrangements in the 

future if the ACCC grants authorisation, with those generated if authorisation 

is not granted by way of an analysis of the "future with-and-without tesf'. 

1.35 	 REIWA continues to efficiently deliver services to its members and the public 

by reason of the documents and agreements that are the subject of this 

application. Without the documents and agreements, the efficient operation 

7 A fee is also charged by the Real Estate Institute of Australia to each corporate member, being 
$116.47 for each corporate member 
8 See ACCC's 2007 Determination at paras 6.15 to 6.17, P 9 
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of real estate and business sale transactions in Western Australia would be 

reduced. Further, the documents continue to give certainty to practices in the 

real estate and business agency markets thereby enabling sellers and buyers 

and owners and lessees to deal with reasonable knowledge of those 

practices. Because the documents and agreements promote efficiency, this 

lowers transaction costs for all participants in the market, including 

consumers. 

1.36 	 Having settled market practices results in a better informed market, greater 

efficiencies and therefore, a more competitive industry. Lower transaction 

costs are achieved as it is unnecessary for participants in the market to 

individually incur expenses in seeking advice on the terms of contracts or on 

how the market operates. 

2. GENERAL AUTHORISATION PRINCIPLES 


2.1 	 This application for revocation and substitution of authorisation by REIWA is 

made pursuant to section 91 C(1) of the CCA, which allows a person to whom 

an authorisation was granted, to apply to the ACCC for a revocation of the 

existing authorisation and the substitution of a new authorisation. The tests 

for granting authorisation in this case are contained in sections 90(6) and 

90(7) of the CCA, which state that the ACCC shall not authorise a provision of 

a proposed contract, arrangement or understanding, other than an 

exclusionary provision , unless it is satisfied in all the circumstances that: 

(i) 	 the provision of the proposed contract, arrangement or understanding 

in the case of section 90(6) would result, or be likely to result , or in the 

case of section 90(7) has resulted, or is likely to result, in a benefit to 

the public; and 

(ii) 	 that benefit, in the case of section 90(6) would outweigh the detriment 

to the public constituted by any lessening of competition that would 

result, or be likely to result, if the proposed contract or arrangement 

was made and the provision was given effect to, or, in the case of 

section 90(7), has resulted, or is likely to result, from giving effect to 

the provision. 
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2.2 	 In order to identify and weigh the public benefit and public detriment 

generated by arrangements for which authorisation has been sought, the 

ACCC applies the "future with-and-without test" established by the Australian 

Competition Tribunal (Tribunalt Under this test, the ACCC compares the 

public benefit and anti-competitive detriment generated by arrangements in 

the future if the authorisation is granted with those generated if the 

authorisation is not granted. Effectively, this requires the ACCC to predict 

(the prediction being referred to as the "counterfactual") how the relevant 

markets will react if authorisation is not granted1O
• 

2.3 	 Public benefit is not defined in the CCA but the Tribunal has stated the term 

should be given its widest possible meaning. In particular it includes: 

. .. anything of value to the community generally, any contribution to 

the aims pursued by society including as one of its principal 

elements .. . the achievement of the economic goals of efficiency and 

progress. 11 

2.4 	 Public detriment is also not defined in the CCA but the Tribunal has given the 

concept a wide ambit, including: 

... any impairment to the community generally, any harm or damage 

to the aims pursued by the society including as one of its principal 

elements the achievements of the goal of economic efficiency.12 

2.5 	 When applying the statutory test of balancing public benefit against public 

detriment, the ACCC must predict what would be likely to happen in practice 

in the absence of its authorisation of REIWA's documents and forms such 

that the documents and forms would not be operative. 

2.6 	 The ACCC and the Trade Practices Commission have commented upon the 

worth of self-regulatory schemes in industry, in general, and with respect to 

the real estate industry in particular, on a number of occasions. It has been 

acknowledged that self-regulatory schemes have the potential to encourage 

competition and to create efficiency and the ability to develop and grow within 

9 Qantas Airways Ltd [2004] ACompT 9 at [151] 
10 See ACCC's 2007 Determination at para 5.10, P 7 
11 Re 7-E1even Stores (1994) ATPR 41-357 at 42, 677. See also Queens/and Co-operative Milling 
Association Ltd (1976) ATPR 40-012 at 17,242 
12 Re 7-E1even Stores (1994) ATPR 41-357 at 42,683 
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the industries that the schemes relate to. The ACCC has commented that 

self-regulatory schemes are acceptable where 13: 

(i) 	 they cover a substantial proportion of the members of the particular 

industry; 

(ii) 	 have commercially significant incentives to comply with the relevant 

Code of Practice; 

(iii) 	 provide industry based forums for complaint arbitration including the 

ability to appeal; 

(iv) 	 are flexible in regards to public input. 

2.7 	 Further, the Trade Practices Commission has encouraged self-regulatory 

schemes where such schemes: 

(i) 	 enhance the efficient operation of industry by putting beyond doubt the 

machinery and procedural matters of the trade and enabling buyers 

and sellers to avoid the cost of being concerned with those matters so 

as to enable them to focus their attention on the main price and 

service aspects of the bargains being struck between them; 

(ii) 	 contribute to quality and safety in goods or services and serve as a 

reminder to business people of their obligations to consumers; 

(iii) 	 make business people and consumers better informed; 

(iv) 	 assist in promoting honesty and fairness in trading and/or encourage 

compliance with the law (eg. the consumer protection provisions of the 

CCA). 

2.8 	 Self-regulatory schemes would normally only risk breaching the CCA if they: 

(i) 	 restrict price competition; 

(ii) 	 restrict those non-price matters that are an important part of the usual 

bargaining process in the industry; 

13 Re Quilted Products Manufacturers' Association of Australia (1988) ATPR (Com),-r 50 - 070; Re Real 
Estate Institute of Australia Ltd (2000) ATPR ,-r 41 - 775 
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(iii) 	 prohibit or inhibit advertising as opposed to guarding against 

deceptive advertising; 

(iv) 	 limit entry to the trade14
. 

3. REIWA 


3.1 	 REIWA was incorporated in 1918 under the Associations Incorporation Act, 

1985 (legislation now superseded by the Associations Incorporation Act, 

1987). 

3.2 	 REIWA's objects are set out in Article 3 of its Articles. That Article is in the 

following terms: 

Objects 

3. 	 The object and purpose of REIWA shall be to ensure that REIWA 
members enjoy a reputation as highly professional real estate and/or 
business agency practitioners operating in a sustainable business 
environment. In particular, REIWA shall strive to ensure: 

3. 1 	 As to reputation: 

3.1.1 	 The public knows the REIWA brand and understands 
the benefits of using a REIWA agent. 

3.1.2 	 REIWA members understand the importance of 
professional conduct and customer service on the 
reputation of the industry. 

3.2 	 As to professional standards: 

3.2.1 	 REIWA sets the standard for professional conduct in 
real estate practice in Western Australia and REIWA 
members are leaders in real estate practice. 

3.2.2 	 To enhance the experience of their customers REIWA 
members continually strive for excellence in all facets 
of real estate practice. 

14 See Applications for Authorisation by the Real Estate Institute of South Australia (1988) ATPR 50 
075 at pp 57,335 - 57,336; Re The Real Estate Institute of Tasmania (1987) ATPR(COM.) 50 - 062 at p 
57,211; Re The Real Estate Institute of The Australian Capital Territory (1985) ATPR(COM.) 50 - 087 at 
p 55,102 and Re The Real Estate Institute of Queensland (1983) ATPR(COM.) 50 - 057 at pp55,219 
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3.2.3 	 REIWA members understand the regulatory 
environment in which they operate and are committed 
to generating consumer confidence in the real estate 
transaction. 

3.3 	 As to a sustainable business environment: 

3.3.1 	 REIWA members operate in a regulatory and fiscal 
framework that is conducive to profitable and efficient 
real estate businesses. 

3.3.2 	 REIWA members enjoy a range of cost competitive, 
innovative REIWA services that assist them to run 
efficient and profitable businesses. 

3.3 	 REIWA is governed under its Articles by a Council that comprises of 9 

councillors elected by the membership. Two of those councillors represent 

regional areas of Western Australia 15. 

3.4 	 REIWA also operates (by way of sub-committees under Article 93 of its 

Articles) networks and branches that, in the case of the branches, are based 

on geographical regions in Perth and the country areas of Western Australia 

and, in the case of the networks, are based on specialist disciplines within the 

real estate industry (property management, women, sales consultants, strata 

titles, business agents, auctioneering, rural agents, commercial agents and 

buyers' agents). These branches and networks provide significant benefit to 

REIWA members in the form of services such as information, training, guest 

speakers, reviewing documents and forms, social events and interest-group 

lobbying. 

3.5 	 REIWA members comprise the majority of real estate agents who are actively 

involved in real estate businesses in Western Australia. It is not possible to 

precisely identify what percentage of active real estate agents are members 

of REIWA as it is not possible to precisely say how many people in total are 

actually practising as real estate agents in Western Australia 16. 

3.6 	 Statistics kept by the Department of Commerce show that 1,248 corporate 

entities and partnerships hold triennial certificates 17 and 2,385 individuals hold 

triennial certificates. It is estimated that a significant proportion of the holders 

15 See Article 53 of REIWA's Articles 
16 A Significant number of persons who hold real estate licenses under the Real Estate and Business 
A.f1.ents Act, 1987 are not actively involved in conducting real estate businesses 
1 The licensing requirement under the Real Estate and Business Agents Act, 1987 that is needed to 
conduct a real estate business 
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of real estate triennial certificates, particularly individuals who hold those 

certificates, are not conducting their own individual real estate businesses. 

3.7 	 REIWA's membership statistics identify that it has 1,076 Corporate Members. 

Virtually all of those Corporate Members would be expected to be conducting 

active real estate and/or business agency businesses18
. REIWA estimates 

that approximately 90% of active real estate agents in Western Australia are 

members of REIWA. Some 80% of sales of residential real estate properties 

in Western Australia are conducted by agents who are members of REIWA. 

Approximately 50% of businesses that solely practise as business agents are 

estimated by REIWA to be members of the Institute. 

3.8 	 The peak body of real estate agents in Australia is the Real Estate Institute of 

Australia (REIA). REIWA nominates a representative to the REIA Board. 

3.9 	 The main areas of membership services provided by REIWA are: 

(i) 	 Commercial Services. REIWA provides members with standard 

forms, access to legal advice, insurance services, fuel and vehicle 

discounts and other trading benefits with third parties. 

(ii) 	 Information and Data Services. To assist in the marketing of 

properties and knowledge of relevant real estate matters, REIWA 

provides comprehensive information services to members including 

information alerts, statistics, market research and economic 

commentary. 

(iii) 	 Advocacy Services. REIWA acts as a "voice" for real estate agents 

in Western Australia in dealing with governments and regulators. 

REIWA regularly confers with those entities in relation to real estate 

matters and potential changes to real estate legislation. For example, 

the Western Australian government and associated regulators have 

recently taken urgent steps to introduce a new regime of practice 

within the real estate industry to avoid identity theft and fraudulent 

18 REIWA's membership structure is based upon the entity that conducts a real estate business 
(whether it be a corporation, partnership or sole trader) being a Corporate Member. Ordinary Members 
of REIWA are individuals and, subject to certain exceptions, all directors, partners and sole traders 
associated with Corporate Members must be Ordinary Members. REIWA currently has 1,707 Ordinary 
Members. 
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transfers of properties. REIWA has been intimately involved in the 

process of formulating these procedures. 

(iv) 	 Professional Development Services. These services include the 

provision of training to real estate agents, sales representatives, 

property managers and strata property managers; the formulation of 

rules and ethical standards; the provision of arbitration services; the 

provision of a telephone enquiry service to members of the pUblic19
; 

the maintenance of a complaints and disciplinary system for the use of 

members of REIWA and, in the case of auctions, members of the 

public; the provision of telephone advice to members of REIWA and 

the production of standard legal forms for the use of members and the 

public. 

(v) 	 Internet Services. Whilst REIWA estimates that 98% of real estate 

sales in Western Australia are conducted by real estate agents (as 

distinct to sales by proprietors personally without the case of an 

agent), the marketing of real estate in Western Australia has 

significantly altered over the last ten years as a consequence of the 

rise of the internet. REIWA provides its members with a 

comprehensive suite of internet services, including a real estate 

marketing portal (reiwa.com), related data and associated services 

(such as web page production). 

The rise of the provision of real estate marketing services through the 

internet has brought about a corresponding decline in the use of print 

advertising, such as in newspapers. REIWA's assessment of the 

provision of real estate marketing services is such that it estimates 

that nearly all buyers search for property online and most consumer 

enquiries regarding real estate originate from the internet. However, 

print advertising and online advertising are not entirely substitutable. 

Print has largely become a listing tool for agents in that consumers are 

often attracted to agents who they perceive are selling houses in their 

locality and agents therefore use print media as a means of promoting 

their profile within a certain area. Further, print advertising may be 

19 The REIWA Public Enquiries Service enables members of the public to obtain free advice from 
REIWA as to real estate consumer matters. Statistics kept by REIWA show that in 2010-2011 15,914 
calls were received by the service 
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used for high-end property marketing and is sometimes used as a 

complimentary marketing method to internet marketing. 

The provision of online real estate marketing services in Western 

Australia is dominated by the PBL Media service, realestate.com.au. 

Data regarding internet access in relation to real estate marketing in 

Western Australia is kept by the organisation "Hitwise". The data kept 

by Hitwise is based on a 30% sample of internet service provider 

traffic and is skewed somewhat against WA-based portals, as it does 

not measure some major WA-based internet service providers. 

However, it is the only measure that includes all major real estate 

internet sites and, to that end, is the best available data20
. 

The Hitwise rankings show that realestate.com.au has a 38% share of 

visits to online real estate marketing sites in Western Australia (1.5 

million visits in Western Australia per month), reiwa.com has a 12% 

share (500,000 visits), domain.com has a 5% share, realestateview 

has a 1.6 share (which, in effect, is made up of reiwa.com listings), 

Homebound has a 1.5% share, Real Commercial has a 1 % share, 

thehomepage has a 1% share, rent.com.au has a 0.8% share, 

homesales.com.au has a 0.7% share, rightmove (a UK-based site) 

has a 0.7% share, onthehouse.com.au has a 0.6% share, 

myhome.com.au has a 0.6% share and aussiehome.com (which in the 

future will be regarded as being reiwa.com traffic) has a 0.4% share. 

Therefore, on these statistics, when including realestateview traffic 

and aussiehome.com traffic, REIWA has a 14% share of the market 

for the provision of internet-based real estate marketing services. As 

mentioned, Hitwise rankings can be skewed against WA-based 

portals. The Hitwise assessments record 500,000 site visits to REIWA 

(Le. 12% of the market) but other measures of reiwa.com traffic 

indicate that visits to the reiwa.com site may be 30% higher (Le. 

approximately 650,000 site visits). 

Therefore, reiwa.com is a significant participant in the market in 

Western Australia for the delivery of online real estate marketing 

20 Internet marketing services provided by the Western Australia Newspaper at westrealestate.com.au , 
a service provided in conjunction with reiwa.com , is a service that, in its current form, has only recently 
commenced and is not included in the statistics provided in these submissions 
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services. However, the dominant participant in that market in Western 

Australia is realestate.com.au21 
. 

3.10 	 By Article 12 of REIWA's Articles, members of REIWA agree to be bound by 

REIWA's Articles, the MCPs and all other rules and regulations, both at the 

time that they apply for membership and pursuant to any changes made to 

the Articles. 

3.11 	 As a consequence of the operations of the REIWA Council, the REIWA 

management and REIWA's system of sub-committees and advisors, REIWA's 

Articles, the MCPs, the Auction Code, the MLS By-laws and the standard 

forms are constantly reviewed. 

3.12 	 The legislative framework within which real estate and business agents 

practice in Western Australia is primarily governed by the provisions of the 

Real Estate and Business Agents Act, 1978. That Act and its associated 

Regulations and Code of Conduct provide the basis for the conducting and 

governing of real estate and business agency practice in Western Australia. 

3.13 	 Previously REIWA had provisions in its Articles and MCPs which mirrored 

some of the consumer protection provisions of the Real Estate and Business 

Agents Act, 1978 (REBA Act). At the 2008 Annual General Meeting of 

REIWA those provisions were deleted from REIWA's Articles and these 

changes to REIWA's Articles were the subject of the minor variation to the 

ACCC's 2009 Minor Variation Determination. However, REIWA retains a role 

in supporting and supplementing the consumer conduct provisions of the 

REBA Act and the associated Code of Conduct. If REIWA receives 

consumer-based complaints from non-members, REIWA still continues to 

endeavour to mediate such matters and continues to inform those non

members of their ability to refer matters to the Department of Commerce and 

the ACCC. Further, REIWA's MCPs continue to contain in clause 10 a 

provision which prohibits members from knowingly engaging in misleading or 

deceptive conduct. Additionally, bearing in mind that there are no legislative 

provisions that mirror REIWA's Auction Code of Conduct, REIWA still 

continues to apply the terms of its Auction Code in full and consumers are 

21 There are a number of other smaller internet real estate marketing services that are not listed above 
that have smaller market shares than the participants listed above. These smaller sites include 
franchise groups and large individual real estate agencies but it is estimated that their share of the 
market is between 0.2 to 0.4% each 
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entitled to bring complaints regarding breaches of the Auction Code to 

REIWA Tribunals . 

3.14 	 As mentioned in paragraph 3.6 above, the REBA Act provides a licensing 

scheme for agents in Western Australia. Those licensing requirements are 

relatively straightforward . Indeed, the combined effect of the number of real 

estate agents operating in Western Australia; the relatively straightforward 

requirements for obtaining a licence; the low capital cost of establishing an 

agency; the use of a commission basis for selling; and the benefits derived 

from REIWA's Articles, codes and forms ensure that there are no significant 

barriers to entry into the real estate industry in Western Australia. 

3.15 	 The practice of real estate in Western Australia is characterised by a large 

number of agents strongly competing for listings and business. 

4. THE MARKET 


4.1 	 REIWA submits that, in Western Australia, there are a number of markets for 

the provision of real estate and business agency services. 

4.2 	 The relevant principles that apply in defining a particular market and were set 

out by the Australian Competition Tribunal in Re Tooth & Co Ltd; re Tooheys 

Ltd.22 Those principles are as follows: 

• 	 It is first necessary to identify the areas of close competition relevant 

to the matter under consideration. 

• 	 The market should comprehend the maximum range of business 

activities and the widest geographic area within which, given a 

sufficient economic incentive, buyers can switch from one supply 

source to another and sellers from one production flow to another. 

• 	 The long-range substitution possibilities are important rather than the 

short-term transitory ones. 

22 (1979) ATPR 40-113 
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• 	 At the extremities of the market there is such a break in substitution 

possibilities that firms within its boundaries would collectively possess 

substantial market power. 

• 	 Within the bounds of the market substitution possibilities may be more 

or less intense and more or less immediate; the field of substitution is 

not necessarily homogeneous but may contain within it submarkets 

such that their competitive relationship have a wider effect upon the 

function of the market as a whole. 

4.3 	 The market is a multi-dimensional concept - with dimensions of product, 

functional level, space and time. 

4.4 	 The significance of the concept of substitution in considering the definition of 

a market was underlined in Re Queensland Co-Op Milling Association Ltd 

and Defiance Holdings Ltef3 

"We take the concept of the market to be basically a very simple idea. 

A market is the area of close competition between firms or, putting it a 

little differently, the field of rivalry between them ... Within the bounds 

of the market there is substitution - substitution between one product 

and another, and between one source of supply and another, in 

response to changing prices. So a market is the field of actual and 

potential transactions between buyers and sellers amongst whom 

there can be strong substitution, at least in the long run, if given a 

sufficient price incentive .. . Whether such substitution is feasible or 

likely depends ultimately on customer attitudes, technology, distance, 

and cost and price incentives. " 

4.5 	 The following comment about geographic dimensions made by Von 

Kalinowski in Anti-Trust Laws and Trade Regulations (Matthew Bender, New 

York, 1981), Volume 3, para 18-96, was cited in Australia Meat Holdings Pty 

Ltd v Trade Practices Commission24 

':Any geographic market ... must be one that corresponds to the 

commercial realities of the industry and represents an economically 

significant trade area. Because the geographic market determination 

23 (1976) ATPR 40 - 012 at p17,247 
24 (1989) ATPR 40-932 
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looks to actual trade patterns, it is not required that geographical 

boundaries be drawn with exactitude ... " 

4.6 	 Substitution possibilities in the real estate and business agency industry, for 

practical purposes, only exist within the localised areas within which agency 

businesses operate. The provision of real estate and business agency 

services in Western Australia is characterised by those services being 

delivered on a localised basis. Consequently, country areas of Western 

Australia are made up of a number of different regions for the purposes of the 

delivery of real estate and business agency services, as is the metropolitan 

area of Perth. For example, there is little or no competition or substitution 

possibilities between agents operating in Broome and Esperance or Armadale 

and Cottesloe. 

4.7 	 While some agencies may form part of franchise groups, those franchise 

groups are made up of a number of different businesses and whilst some of 

those businesses may operate in competition when they are located in similar 

geographic areas, the businesses do not compete against each other if they 

are located in separate regions. 

4.8 	 On the other hand, the localised character of the relevant markets in Western 

Australia and the consequential loss of substitution possibilities only arises in 

a short term perspective. In the long term, given the lack of barriers to entry 

into the relevant markets, there is no reason why, for example, a Perth real 

estate agent could not establish an agency practice in country towns if 

thought profitable. Indeed, there is precedent in Western Australia, for 

example, for Perth real estate agents to become proprietors of real estate 

agents operating in the Margaret River/Ounsborough region. 

4.9 	 There is nothing contained in REIWA's Articles, the MCPs or the MLS By

laws which prevent market participants from moving into different geographic 

markets. 

4.10 	 Particularly since the late 1990's, when REIWA's Articles and rules were 

amended to remove restrictions placed upon real estate agents from soliciting 

listings, there is nothing in REIWA's Articles, rules or directives that prevents 

consumers from moving from one real estate (or business agency) business 

to another. Exclusive Agency Agreements are usually for a limited period so 
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the fact that a number of sellers may have appointed one agent as their 

exclusive agent at a particular point of time does not preclude other agents 

from moving into the same locality. Competition also follows from the very 

nature of the market in which the sale of houses is turned over quickly so that 

new listings are becoming available all of the time. Statistics kept by REIWA 

show that the average period that it takes for a residential property to sell in 

the present (depressed) market is 79 days25 and this is at a historical peak. 

In September 2006 a historical low average of 35 days was reached and 

REIWA estimates that the long-term average period is approximately 45 days. 

4.11 REIWA contends, therefore, that there are a number of markets within 

Western Australia for the delivery of real estate and business agency services 

that are based on geographical areas. 

4.12 	 Further, in addition to geographic based markets, various specialty markets 

exist within Western Australia for the delivery of agency services. These 

include markets for rural services, commercial property services, business 

broking and leasing. 

4.13 	 It is submitted that the analysis of the delivery of real estate services in 

Western Australia by reference to localised geographic markets and various 

specialty markets is preferable to referring to the relevant market as existing 

for the whole of Western Australia. It is highly unlikely that a seller in 

Kalgoorlie would use the services of a real estate agent from Broome to sell a 

property in Kalgoorlie no matter what commission benefits or other services 

might be offered by the Broome agent. The primary motivating factor for 

users of real estate or business agency services is to achieve the highest 

price and quickest sale or lease possible. That aim is most obviously 

satisfied by using an agent with a local knowledge. Consequently, sellers of 

real estate and businesses use agents who operate locally. Whilst the use of 

modern technology such as the internet might suggest the existence of 

broader-based geographic markets it is submitted that these modern 

technological advantages are still primarily used by providers of agency 

services and consumers to access real estate and business services provided 

by local agents. This is underlined by reference to the entire focus of popular 

25 Being the average for the June quarter 2011 as reported in the REIWA publication REIWA Market 
Facts 
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real estate internet sites such as realestate.com.au or reiwa.com that arrange 

property listings with reference to geographical localities. 

4.14 	 Support for the view that the appropriate definition of the relevant market in 

this case is one that is local in character is found in a Commission 

determination with respect to an application for authorisation by The Estate 

Agents' Co-operative Limited in relation to its multiple listing service. 26 

4.15 	 In that authorisation application, the Estate Agents' Co-operative Limited 

(EAC) argued that the relevant market for the provision of real estate agency 

services in New South Wales was state-wide. The Commission considered 

that the "practical field of rivalry" between real estate agents (in applying the 

concepts outlined in Re Queensland Co-Op Milling Association Ltd and 

Defiance Holdings Ltd/7 and, therefore, the relevant market, was much 

narrower than that claimed by the EAC. The Commission regarded the field 

of rivalry between real estate agents as being highly localised. The 

Commission found that the market for real estate agency services for the sale 

of residential properties in New South Wales was characterised by the large 

number of small, local real estate agencies. There were considerable 

practical constraints on the ability of these real estate agencies to compete 

across a wide geographic area. Since most real estate agents in New South 

Wales market properties primarily by personally showing potential buyers 

through the property, real estate agents are unlikely to market many 

properties that are too far away from their office to enable them to offer such 

a personalised service. For the same reason, sellers of residential property 

are unlikely to seek the marketing services of real estate agents that are 

located a long distance from their property. The Commission also noted that 

the market for residential real estate itself in New South Wales has highly 

localised characteristics. The nature, quality and price of residential 

properties vary considerably from region to region and even from suburb to 

suburb. Sellers are likely, therefore, to value highly the expertise of local real 

estate agents and are unlikely to seek the services of a real estate agent who 

has little experience selling property in the seller's location. The Commission 

found that before a state-wide market definition could be accepted, it would 

need to be convinced that, as a matter of commercial reality, real estate 

26 Dated 26 April 2000. Authorisation No A90678. 

27 (1936) 25 FLR 169 at 191 cited with approval in Queensland Wire Industries pty Ltd v BHP Ltd (1989) 

167 CLR 177 at 199 per Dawson J 


Application to ACCC - Submissions (00374307) ata version 3.11 .2011 .docx 

http:service.26
http:reiwa.com


29. 

agencies across New South Wales from Eden to Broken Hill and Byron Bay 

compete directly with each other for the listing and sale of residential 

properties across New South Wales28 
. 

4.16 	 Identical considerations apply when identifying the relevant markets in 

Western Australia as applied when the relevant markets in New South Wales 

were considered. As with New South Wales, the markets for real estate 

agency services for the sale of residential properties in Western Australia are 

characterised by a large number of small local real estate agency businesses. 

Previous Aeee assessments of the relevant markets in relation to REIWA 

authorisation applications 

4.17 	 In the ACCC's 2007 Determination handed down by the ACCC in REIWA 

Authorisation number A91026, the ACCC stated that it considered that the 

primary area of competition affected by the conduct proposed by REIWA was 

likely to be, as submitted by REIWA, the provision of services by real estate 

and business agents in Western Australia29
. 

4.18 	 In its 2007 Determination the ACCC noted that it had previously accepted in 

the Estate Agents Co-Operative Ltd Determination (A90678) dated 26 April 

2007 (and referred to in paragraphs 4.14 and 4.15 above) that the provision 

of these services is likely to be highly localised and characterised by a large 

number of small, local real estate agencies. The ACCC again noted that as 

there were likely to be considerable practical restraints on the ability of 

individual real estate agencies to compete across a wide geographic area, the 

provision of their services was likely to be limited to a defined geographic 

area. 

4.19 	 However, the ACCC also stated that it had noted in past determinations that 

while the provision of real estate services is likely to be local, there is likely to 

be considerable overlap across the boundaries between the geographic 

areas, especially in metropolitan regions. 

4.20 	 The ACCC stated in its 2007 Determination that it considered that a similar 

assessment of the geographic dimension of the market to that previously 

accepted was likely to apply to the application. 

28 See Re The Estate Agents' Co-Operative Ltd (supra) at pp16-17 
29 See the ACCC's 2007 Determination at page 8 
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4.21 The ACCC also considered that another area of competition likely to be 

affected by the proposed conduct was for the provision of services to real 

estate agents and business agents. The ACCC considered that this was an 

area of competition in which REIWA competes to provide services to real 

estate and business agents. The ACCC considered that although it is unlikely 

that REIWA competes with any single individual supplier to provide all of 

those services, it is likely that REIWA competes with a wide range of smaller 

suppliers to provide each of the discrete services. An example given by the 

ACCC was that it is likely that REIWA competes against providers of internet 

advertising and sales services. 

4.22 	 REIWA agrees with the ACCC's findings in the 2007 determination and 

submits that those findings continue to apply in 2011 . However, as 

mentioned in section 3.9(v) above detailing the internet services activities of 

REIWA, it does not necessarily compete with "smaller' suppliers in relation to 

the provision of services to real estate agents. To follow the example used by 

the ACCC in relation to the providers of internet advertising and sales 

services, it is reiterated that the clear dominant player in relation to the 

provision of those services in Western Australia is realestate.com.au. 

4.23 	 Further, to the extent that REIWA is in competition with respect to the 

provision of services to real estate agents, a number of real estate franchisors 

who, in effect, provide services often of a similar nature to those provided by 

REIWA, are very large businesses. 

The significance of the market analysis to the provision of real estate services in WA 

4.24 	 The significance of the analysis of the definition of markets applicable to the 

provision of real estate and business agency services in Western Australia is 

that, while REIWA provides services to members that operate throughout 

Western Australia, those services are then utilised in a number of separate 

geographic and speciality based markets. 

4.25 	 Most significantly, REIWA does not impose any barriers to entry into any of 

those markets. 

4.26 	 In Western Australia licensed agents, including members of REIWA are in 

competition with each other to provide real estate and business agency 
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services to members of the public. The way in which licensed agents and 

members of REIWA compete include: 

(i) 	 providing a better and more comprehensive level of service to 

members of the public and, in particular, more effective and more 

innovative marketing and promotion services for the sale and leasing 

of properties and the sale of businesses on behalf of members of the 

public; 

(ii) 	 promoting the advantages in, inter alia, expertise, experience and 

reliability associated with the name and reputation of the agency, the 

principals and sales representatives employed by the agency and any 

network to which the agency belongs; 

(iii) 	 providing or endeavouring to provide real estate and business agency 

services to members of the public at lower cost through competition 

with respect to fees. 

4.27 	 The services provided by REIWA encourage competition and reduce any 

barriers to entry to the markets by making it easier for new businesses to 

operate. REIWA supplies numerous membership services that assist 

substantially with the establishment of new businesses and the operation of 

agency practice. These services include, but are not limited to, the provision 

of standard forms; the proVision of the REIWA internet listing services; 

discounts on supplies such as stationery; access to sophisticated data bases 

and information systems, free legal advice, contractual forms, education and 

training, the Multiple Listing Service and subsidised dispute resolution, 

arbitration and disciplinary tribunals. These services lower business costs 

significantly. 

4.28 	 Evidence of the ease of entry into agency markets in Western Australia and 

the role that REIWA plays in that process is illustrated by the following 

statistical data: 

(i) 	 the Australian Bureau of Statistics Real Estate Services Industry 

Survey for 2002-2003 (published on 22 April 200430 
). This survey 

30 No similar survey has been conducted by the Australian Bureau of Statistics since the publication of 
its survey on 22 April 2004. However, REIWA is of the view that the findings of that survey remain 
applicable in 2011 
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reflected that Western Australia had 933 real estate businesses 

operating in 995 locations and employing 6,543 persons in 2002-2003. 

This represented 11.4% of the total number in real estate businesses 

in Australia and it is significant to note that Western Australia is 

recorded in the Australian Bureau of Statistics Australian 

Demographic Statistics for June 2006 as having 9.95% of the 

Australian population. This compares with States like Victoria, which 

has 24.71% of the population but only has 17.7% of the total number 

of Australian real estate operations. South Australia has 7.54% of the 

population but only has 6.8% of the total number of Australian real 

estate operations. 

(ii) 	 the Australian Bureau of Statistics Real Estate Services Industry 

Survey for 2002-2003 also records that Australian real estate is 

dominated by small businesses. 93.7% of businesses employ less 

than 20 persons and these businesses account for 71 .55% of industry 

employment. REIWA believes that real estate in Western Australia is 

dominated by small businesses in a manner that is consistent with the 

Australia-wide statistics. 

(iii) 	 as set out above, in paragraph 3.7 above dealing with the details of 

the operations of REIWA, REIWA's own records show that it has a 

membership that covers some 1,076 real estate businesses. 

Members are spread throughout all regions of the State, including the 

metropolitan area (860 businesses), and regional areas (217 

businesses). This compares with there having been 864 real estate 

businesses at the time of REIWA making its application for 

authorisation that was the subject of authorisation A91026 dated 

18 April 2007 when there were 689 businesses in the metropolitan 

area and 175 businesses in regional areas. 

4.29 	 REIWA submits that the above statistical data shows that a very large number 

of agency businesses operate in Western Australia and the number of those 

businesses has grown significantly over the past five years. That growth has 

occurred notwithstanding there having been a significant downturn in real 

estate activity in Western Australia over the last four years. 
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4.30 	 The vast majority of real estate and business agency businesses in Western 

Australia are small in size and those businesses are widely spread throughout 

the State. 

4.31 	 The trend that shows an increasing number of real estate businesses in 

Western Australia between 2006 and 2011 as disclosed by REIWA's statistics 

set out above is a continuation of a trend that has been evident for at least the 

last decade. The Australian Bureau of Statistics Real Estate Services 

Industry Survey for 2002 - 2003, compared with the equivalent survey in 

1998 - 1999, showed an increase in real estate businesses during that period 

whereby there were 831 real estate businesses in 1998 - 1999 and 933 

businesses in 2002 - 200331 
. This represents an increase in real estate 

businesses during that period of 12.2%. 

4.32 	 REIWA contends that these statistics support REIWA's view that there are no 

barriers to entry into the respective agency markets in Western Australia and 

competition within the industry is healthy. 

4.33 	 Much of the ability of small businesses to enter into the market and 

successfully operate is due to the fact that REIWA supplies the services 

referred to in paragraph 3.9 above and these services assist those 

businesses enormously. 

4.34 	 Indeed, Western Australia in the Australian Bureau of Statistics Real Estate 

Services Industry Survey for 2002-2003 is recorded as having the lowest 

concentration of franchised agents in Australia, with only 33.1 % of agents 

being members of franchise groups. This compares with states like 

Tasmania, New South Wales and South Australia with concentrations of 

60.2%, 53.9% and 51.3% respectively. REIWA submits that similar statistics 

are likely to apply to Western Australia in 2011 and that one of the primary 

reasons for Western Australia having such a low concentration of franchise 

agencies is that REIWA supplies many of the business services for its 

members that otherwise those agents would seek to obtain from franchise 

groups. REIWA's intemal records show that only 16.82% of its Corporate 

Members are franchisees. 

31 It should be remembered that the Australian Bureau of Statistics figures are based on all operating 
real estate businesses in Western Australia, not just those businesses that are members of REIWA. 
REIWA statistics are based on businesses that are members of REIWA. 
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5. REIWA'S ARTICLES 


5.1 	 REIWA's Articles were completely reviewed and to a significant extent, 

redrafted during 2006. This occurred in consultation with REIWA's retained 

lawyers that have been engaged by REIWA since 1998 and have previously 

assisted REIWA in preparing its Trade Practices Act and Auction Code 

Compliance Program and its Initial Application for authorisation made to the 

ACCC in 2000-2002. When redrafting the Articles, REIWA's lawyers paid 

close attention to the provisions in Part IV of the then-TPA. 

5.2 	 It is reiterated that REIWA's redrafted Articles were the subject of the ACCC's 

2007 Determination and the ACCC's 2009 Minor Variation Determination. 

Subject to two sets of amendments, REIWA's Articles remain largely the 

same. 

Proposed Continuing Professional Development Scheme 

5.3 	 The form of the Current Articles is reproduced at Schedule "Au to these 

submissions. The amendments to the Articles that have not previously been 

referred to the ACCC in REIWA's 2007 Authorisation Application or the 2009 

Minor Variation Application are contained in Articles 7.4.3, 14, 15 and 28.4 

(amendments made at the REIWA Annual General Meeting and a special 

general meeting, both meetings having taken place in September 2010) 

(2010 Amendments) and in Articles 2, 8.4 and Schedule 3 (amendments 

made at the REIWA Annual General Meeting in September 2011 (2011 

Amendments). 

5.4 	 The 2010 Amendments are referred to in detail in paragraph 5.59 and 5.79 

below. 

5.5 	 The 2011 Amendments provide REIWA with the ability to introduce 

compulsory professional education, or CPE, for all REIWA members (CPE 

Scheme). The requirement for REIWA members to comply with the CPE 

Scheme will be a continuing obligation of membership. The object of the CPE 

Scheme is to provide mandatory on-going training and education to members. 
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5.6 	 REIWA's motive for proposing compulsory CPE for all members is due to the 

fact that the Western Australian government's current regulatory regime for 

licensed and registered real estate agents is expected to come to an end in 

approximately May 2013. This is as a result of a decision by the Council of 

Australian Governments to introduce a National Occupational Licensing 

System (NOLS) in order to remove licensing inconsistencies across state and 

territory borders and to provide for a more mobile workforce. Pursuant to a 

paper prepared by the Council of Australian Government's Property 

Occupations Interim Advisory Committee entitled "Communique #4 on 

Progress" the aim of the NOlS is to reduce red tape, improve business 

efficiency and the competiveness and productivity of the national economy. A 

copy of that document appears at Schedule "H" to these submissions. 

5.7 	 Under the current Western Australian state licensing system, individuals are 

required to achieve a Diploma in order to obtain their relevant licence, being a 

level 5 qualification pursuant to the Australian Qualifications Framework 

(AQF) as well as participate in mandatory professional development. 32 

5.8 	 Under the proposed NOlS, licence eligibility will require real estate agents, 

strata management agents and business agents to attain a Certificate IV 

qualification, being a level 4 qualification under the AQF. This means a 

lowering of the educational standard requirement to obtain a licence.33 

Further, the NOlS is unlikely to include compulsory continuing professional 

development as a licensing or registration requirement (note that no intention 

of such a requirement is made in the Property Occupations Interim Advisory 

Committee paper at Schedule "H"). 

5.9 	 In light of the impending NOlS, REIWA wishes to implement the CPE 

Scheme, in the event that the NOlS does not impose such a requirement. 

5.10 	 Under Current Article 8.4, real estate and/or business agents applying for 

REIWA membership and existing licensed real estate and business agents 

will need to agree to a provision in the relevant application form that CPE be 

undertaken and that the CPE Scheme be complied with. Existing members of 

32 The State government's prescribed Compulsory Professional Development program commenced in 
early January 2007 for real estate and business broking agents. It was then extended to all sales 
representatives, including those with restricted certificates (property managers), from 1 January 2009. 
33 See Australian Qualifications Framework, First Edition, July 2011, p15 
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REIWA will need to comply with the CPE Scheme as a criterion for their 

continuing eligibility for membership of REIWA. 

5.11 	 Article 8.4 is in the following terms34
: 

"8. 	 Eligibility for Membership 

No person shall be eligible to apply for membership or to remain a 

member of REIWA (no matter when that Person was admitted to 

membership of REIWA) in relation to any of the classes of 

membership stipulated in article 7: 

8.1 

8.2 

8.3 

8.4 	 Unless. in the case of: 

8.4. 1 	 existing Ordinary and Associate members who are 

licensed real estate and/or business agents 

the member completes Continuing Professional Education; 

and 

8.4.2 	 new applicants for Ordinary and Associate membership 

who are licensed real estate and/or business agents 

the applicant agrees to complete Continuing Professional 

Education." 

5.12 	 Article 2 has been amended to include the definition of CPE. That additional 

definition reads as follows: 

'''Continuing Professional Education' means the program for structured 

continuing professional education required to be undertaken by Ordinary and 

Associate members who are licensed real estate and business agents in the 

manner from time to time prescribed by Counsel." 

34 The amendments are identified by underlining 
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5.13 	 A failure of an existing member to comply with Article 8.4 will result in a 

member being liable to be expelled from REIWA. In this regard, if an 

Ordinary or an Associate member, who is a licensed real estate and/or 

business agent does not complete the CPE Scheme requirements, the 

member will be in breach of Article 12. Article 12 provides that "Members of 

REIWA will at all times adhere to the Articles, Codes and Rules of REIWA". 

Pursuant to Article 21, a breach of Article 12 would make an Ordinary 

Member liable to expulsion from REIWA and, consequently, the Corporate 

member could also cease to be a member. 

5.14 	 The structure of the CPE Scheme, as envisaged by REIWA, is that all 

licensed Ordinary and Associate members will be required to attend 

compulsory professional development courses each year that meet the 

following requirements: 

(i) 	 one full day of CPE per year (7 hours); and 

(ii) 	 of that one day a licensed member will: 

• 	 spend the equivalent of half a day at a professional 

development course developed and provided by REIWA; and 

• 	 meet the remaining half-day requirement by attending 

breakfast meetings; courses provided by third parties, including 

through franchise groups and other training providers; 

conferences, and other REIWA-run courses and conferences; 

and/or participating in the REIWA Public Enquiries Service35 or 

in the delivery of training. 

5.15 	 Under the current State licensing Compulsory Professional Development 

program (State Regulatory CPO Program), participants are required to 

accumulate a minimum of 10 CPO pOints per annum, which equates to 10 

hours training, with 3 hours having to be spent at a mandatory course. As 

such, REIWA's full-day requirement is less onerous than the current licensing 

requirement. 

5.16 	 REIWA will formulate the CPE Scheme so as to balance the need to provide 

effective professional training whilst not placing onerous time or costs 

35 The telephone enquiries service provided by REIWA free of charge to members ofthe public. 
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pressures upon members attending the course. REIWA is developing 4 

courses designed to satisfy the purposes of the CPE Scheme and it 

envisages that the cost to a member will be approximately $150.00 for a half

day course. This is comparable to the fees charged by other professional 

training providers for these types of courses and is the current subsidised 

funding amount provided by the State government for attendees at mandatory 

courses under the current State Regulatory CPO Program36
. 

5.17 	 Further, in regards to members in rural areas, REIWA currently provides 

courses for such agents in their relevant areas. REIWA proposes to continue 

this practice to ensure that members in rural areas are not burdened with the 

need to have to travel long distances to attend a REWA course. 

5.18 	 In approximately April 2011, REIWA conducted an electronic survey seeking 

members' attitudes to the proposed CPE Scheme. 16% of members 

responded to the survey. Of those that responded 77% were in favour of the 

proposal. 

5.19 	 Notwithstanding that members would be required to attend a half-day REIWA 

course, REIWA will give members a wide choice of providers in order to 

satisfy the residual half-day requirement of the CPE Scheme, providing 

flexibility and variety for members. In this regard, REIWA will not provide 

specific authorisations of eligible courses or providers, but will publish 

guidelines concerning how the requirements of the CPE Scheme may be met. 

5.20 	 REIWA does not currently propose imposing an obligation upon registered 

staff of a Corporate Member (i.e. non-REIWA Ordinary Members and 

Associate Members) to undertake CPE in order for the Corporate Member to 

retain membership. 

5.21 	 The amendments to Articles 2 and 8.4 have not yet taken effect. Schedule 3 

to the Articles includes clauses that set out specific transitional provisions. 

The terms of Schedule 3 are as follows: 

36 Under the State Regulatory CPO Program, the Department of Commerce funds one attendance at 
one mandatory activity per year for each participant and will only fund attendance at the mandatory 
activity which is relevant to the participant's registration 
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"The amendments to Articles 2 and 8 made at the 2011 Annual General 

Meeting of REIWA shall not come into force and effect until the occurrence of 

all of the following events: 

(a) 	 Compliance with the lodgement and other requirements of section 17 

of the Associations Incorporations Act, 1987 (WA); and 

(b) 	 The granting by the Australian Competition and Consumer 

Commission of authorisation of the terms of those amended Articles 

pursuant to Part VII of the Competition and Consumer Act, 2010." 

Public Benefit 

5.22 	 Significant public benefit is derived from the fact that consumers can be 

assured that real estate and business agents with whom they deal, if they are 

members of REIWA, comply with criteria that are designed to ensure agents 

maintain a high level of expertise and skill. 

5.23 	 REIWA submits that, by having the ability to implement a compulsory ePE 

Scheme if the NOlS includes no such requirement, all licensed REIWA 

agents, whether long-standing or newly-licensed, will be kept abreast of 

important issues affecting the real estate industry and, as such, will be better 

educated and skilled. Bearing in mind that currently approximately 90% of 

active real estate agents in Western Australia are members of REIWA, if 

REIWA members were required to comply with the compulsory ePE scheme, 

the level of expertise of these agents will provide significant consumer 

protection. 

5.24 	 The ePE Scheme will ensure that REIWA agents are well-informed of 

developments in sound real estate and business agency practice and the law, 

including amendments to statutory obligations. This will in turn reduce the 

potential for legal proceedings, which are often costly and stressful for 

consumers. 

5.25 	 REIWA submits that the requirement for members to satisfy half their ePE 

requirements through a course provided by REIWA enables REIWA (which is 

in a unique position because of its dealings with the regulator and its role in 

providing information to its members and the public) can ensure that the 

most pressing and important issues concerning the real estate industry are 
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addressed and that the individuals providing the relevant information have the 

requisite knowledge and skill to do so. This is therefore in the best interests 

of the consumer as REIWA is unable to monitor or control the material 

covered by other professional development providers. 

5.26 	 A practical example of the benefits of this scheme is provided by the current 

consumer dangers and regulatory actions associated with identity theft and 

the fraudulent transferring of real estate. In the past 18 months there have 

been two incidents in Western Australia where, as a consequence of identity 

theft originating overseas, real estate has been fraudulently transferred out of 

the hands of registered proprietary to innocent buyers. The criminals 

concerned have illegally obtained the paid "purchase price" and, under the 

Torrens System of property ownership, the registered proprietors have lost 

ownership of the properties concerned in favour of the innocent purchasers. 

Whilst the defrauded prior registered proprietors have been able to make 

claims against a statutory fidelity fund the incidents have caused considerable 

government concern and public fear. 

5.27 	 In an effort to combat the risks associated with the fraudulent conduct 

concerned and avoid a repeat of the incidents, the Western Australian State 

Government, through landgate and the Department of Commerce, have 

introduced a series of best practice requirements upon real estate agents and 

settlement agents. REIWA has conferred with and been consulted with 

widely by the Government and Regulators in the formulation of these 

requirements. 

5.28 	 Compliance with these requirements, which in some instances involve 

complexity, and the production of the subsequent consumer protection, 

warrants the type of education envisaged by REIWA in its CPE Scheme. If 

REIWA did not have its CPE Scheme and if the NOlS does not include an 

ongoing training component (which appears to be the case) there would be a 

significant risk that many real estate members of REIWA would not obtain the 

training reasonably necessary to properly address this important area of 

consumer protection. 
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Public Benefit v Anti-Competitive Effect/Public Detriment 

5.29 	 Any anti-competitive effect caused through REIWA's proposed CPE Scheme, 

particularly the obligation that a course developed by REIWA be utilised to 

attain half the requirements of CPE, is outweighed by the public benefit 

created by the CPE Scheme. 

5.30 	 In particular, it is reiterated that REIWA's proposed CPE Scheme seeks to 

ensure the delivery of services of the real estate and business agency 

industries at a high standard. This in turn provides increased protection to 

consumers and substantially enhances the efficiency of the real estate 

industry, thereby actually enhancing the competitive environment between 

agents. 

5.31 	 It is reiterated that REIWA is in a unique position, due to the matters referred 

to in paragraph 5.25 above, in identifying appropriate course content for this 

training. 

5.32 	 Further, as outlined in paragraphs 3.6, 3.7 and 5.15 above, the vast majority 

of active real estate agents in Western Australia are members of REIWA, 

and, under the current State licensing system agents are already required to 

undertake compulsory professional development. There is no evidence that 

the current WA State Regulatory CPO Program represents a barrier to entry 

to the market and there is no reason to expect that the REIWA CPE Scheme 

will produce such a barrier. Indeed, as set out in paragraphs 5.14 to 5.20 

above, the CPE Scheme will not place an onerous requirement upon REIWA 

members with respect to time or cost and will be less onerous than the State 

Regulatory CPO Program. 

5.33 	 Western Australia has had a strong culture in recent years of requiring 

persons who provide professional services to undertake, either through 

regulatory requirements or through requirements of professional associations, 

ongoing education and training. This includes real estate agents, lawyers 

(Legal Practice Board of Western Australia), settlement agents (Department 

of Commerce), architects (Architects Board of Western Australia) and 

accountants (Association of Certified Practising Accountants (CPA Australia) 

and the Institute of Chartered Accountants in Australia). 
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The Counterfactual 

5.34 If the ACCC did not authorise the ability for REIWA to introduce a CPE 

Scheme (and if the NOlS does not impose a requirement of continuing 

professional development) newly licensed real estate and business agents 

will lack the level of knowledge and skill that current agents have, given the 

abandonment of the current WA State Regulatory CPD Program. 

5.35 	 Further, there is the danger that, without an ongoing requirement for 

compulsory education, agents will be left unaware of important developments 

in the law, including amendments to statutory obligations (e.g. the new anti

identity theft requirements referred to in paragraphs 5.26 to 5.28 above). 

5.36 	 Essentially, without a CPE scheme in place, after an agent completes the 

educational requirements to be imposed by the NOlS, that agent may remain 

in the real estate industry for the remainder of their career and receive no 

further formal training. Bearing in mind that some careers may span over 40 

years and laws, rules and procedures relating to real estate can change 

significantly over time, there is a serious risk that a practitioner's knowledge of 

the fundamentals of real estate transactions would decrease so as to cause 

potential danger to a consumer. Given that many transactions handled by 

practitioners include complex commercial, industrial and rural transactions 

there is a danger that consumers will face an increased risk of becoming 

involved in costly litigation due to the nature of such transactions. Further, for 

many consumers the sale, purchase and/or leasing of residential properties 

represents the most significant financial transaction of their lives. 

Other matters of significance under REIWA's Articles 

5.37 	 The ACCC's 2001 Initial Authorisation Determination and the ACCC's 2007 

Determination deal with a number of topics that arise for consideration under 

REIWA's Articles. Those topics are set out in the following pages of this 

section of REIWA's submissions. It is reiterated that, save for the 2011 

Amendments and the minor amendments to Article 28.4 referred to in 

paragraph 5.79 below, the terms of REIWA's Articles have remained the 

same as were dealt with in the ACCC's 2007 Determination and the ACCC's 

2009 Minor Variation Determination. 
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Ability to gain membership of REIWA 

5.38 	 Pursuant to Article 7, not all persons who are licensed real estate agents 

under the REBA Act are entitled to become members of REIWA. In this 

regard, REIWA's Articles provide for a system whereby individuals, 

corporations and partnerships are entitled to membership. Further, as a 

result of a special resolution of REIWA at the Annual General Meeting held on 

19 September 2007, Articles 7 and 8 were amended to permit real estate 

franchisors to become Corporate members and hence, to allow the directors 

of those franchisors to become Ordinary members. This increased the 

number of entities in the Western Australian real estate industry who are 

entitled to become REIWA members. 

5.39 	 Article 8 requires members to comply with a number of criteria designed to 

ensure that members of REIWA achieve a minimum standard of conduct. 

REIWA submits that this, in turn, provides a sound basis for consumer 

protection. Article 8 does not contain any subjective criteria and does not 

allow for the exercise of any discretion. Article 8 contains criteria that include 

that a person's licence is not currently suspended under the REBA Act, that 

the person is not of unsound mind, has not been convicted of certain 

indictable offences and does not have certain stipulated involvements with 

entities that are indebted to REIWA or are indebted to REIWA members 

pursuant to arbitration awards. These criteria can be contrasted with 

subjective criteria in section 27 of the REBA Act that require individuals who 

become licensed real estate agents (where those individuals are natural 

persons) to be of "good character and repute and fit and proper persons". 

(The additional criteria introduced by the 2011 Amendments to Article 8.4 

have been dealt with above and will not be dealt with specifically under this 

section of REIWA's submissions). 

5.40 	 The requirement for applications for membership to be dealt with in 

accordance with the principles of natural justice/procedural fairness is 

contained in Article 9, by ensuring that decisions to refuse membership are 

accompanied by written reasons and that unsuccessful applicants are given a 

right to appeal to the Appeals Board. 
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Public Benefit 

5.41 	 Consumers continue to benefit significantly from REIWA's membership 

criteria because they can be assured that real estate agents and business 

agents with whom they deal, if they are REIWA members, comply with criteria 

designed to ensure honesty and integrity in the real estate industry. Given 

REIWA's high reputation in the Western Australian community, the public 

reasonably expects that prospective and ongoing REIWA members will 

satisfy and comply with stipulated membership criteria . 

5.42 	 In addition, REIWA's membership structure focuses on individuals being 

active in the real estate and business agency industries. As a result, this 

concentrates the delivery of REIWA services upon the real estate and 

business agency industries as a whole, as opposed to focussing on a group 

of individuals who mayor may not be involved in those industries. 

Previous ACCC determinations 

5.43 	 The ACCC accepts that, while membership of REIWA is not mandatory to 

compete as a real estate or business agent in Western Australia, membership 

of REIWA does provide a benefit. 37 The ACCC has stated that REIWA's 

membership criteria are reasonable and are likely to provide a degree of 

consumer protection38 
. In respect of decisions to reject applications for 

membership the ACCC has noted that written reasons must be provided and 

there is a right to an independent appeal. These provisions dealing with the 

rights of aggrieved prospective members are likely to provide a benefit. The 

ACCC has considered that REIWA's admission requirements are sufficiently 

objective and are unlikely to result in the subjective or arbitrary exclusion of 

an otherwise suitable applicant39
. 

Public Benefit v Anti-Competitive Effect/Public Detriment 

5.44 	 Any anti-competitive effect or public detriment arising out of REIWA's 

membership structure is effectively avoided by the fact that its admission 

procedures and assessment criteria are open, transparent and reviewable. 

The membership eligibility provisions set objective criteria that are, in the 

37 See ACCC's 2007 Determination at para 7.32, P 15 and ACCC's 2001 Initial Determination at paras 
5.25 and 5.27, p 14 
38 See ACCC's 2007 Determination at para 7.34, p 15 
39 See ACCC's 2007 Determination at paras 7.35 - 7.36, P 15 
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case of most real estate and business agents, relatively easy to achieve. 

This is supported by the fact that some 90% of active real estate agents are 

members of REIWA and 80% of residential sales in Western Australia are 

effected by REIWA members. 

5.45 	 In the ACCC's 2007 Authorisation, the ACCC noted that it considers it 

reasonable to expect that prospective REIWA members agree to abide by 

REIWA's rules and that, overall, REIWA's admission requirements are 

sufficiently objective and unlikely to result in a subjective or arbitrary exclusion 

of an otherwise suitable applicant40
. 

5.46 	 In its Original Determination dated 21 December 2001, the ACCC noted that 

REIWA had agreed to refer all membership applications and hearings 

regarding these applications to an external Designated Compliance Officer on 

an annual basis.41 Subsequently, REIWA implemented a system whereby, 

every year, the details of membership applications and hearings are referred 

to REIWA's retained lawyers. 

The Counterfactual 

5.47 	 Given that the majority of REIWA's members, persons and entities are 

actively involved in the real estate industry, a future without REIWA's 

membership criteria would create a real estate industry in Western Australia 

in which the majority of its players would not have to adhere to the reasonable 

minimum standards contained in the membership requirements of REIWA's 

Articles. As such, the public benefit derived from consumers having a level of 

confidence in engaging a member of REIWA would decrease significantly and 

the protection of consumers would be threatened . 

Insurance 

5.48 	 Under Article 8.3, REIWA members are required to maintain a minimum level 

of professional indemnity insurance. 

40 See ACCC's 2007 Determination at paras 7.34 and 7.36, p 15 
41 See ACCC's 2001 Initial Determination at para 5.22, p 13 
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Public Benefit and previous Aeee determinations 

5.49 	 The ACCC has previously noted that compulsory professional indemnity 

insurance is likely to provide benefit to the public. 42 Indeed, the sole reason 

for this requirement is for consumer protection as this provides an avenue of 

redress for consumers as a consequence of an agent's actions. 

Public Benefit v Anti-Competitive Effect/Public Detriment 

5.50 	 REIWA submits that there is no, or very little, public detriment resulting from 

this requirement and indeed, the public benefit derived from this provision 

significantly outweighs any potential anti-competitive effect. 

The eounterfactual 

5.51 	 REIWA submits that if the ACCC did not authorise the ability for REIWA to 

require its members to be adequately insured, in the future, consumers would 

run an increased risk of being unable to recover damages from an 

impecunious agent in the event that the agent acted negligently. 

Annual Membership Returns 

5.52 	 An ongoing requirement of membership of REIWA is that members provide 

REIWA with an annual declaration certifying compliance with its Articles 

(Article 11). 

Public Benefit and previous Aeee determinations 

5.53 	 This provision enables REIWA to readily ensure that its members continue to 

comply with the membership eligibility criteria contained in the Articles. In 

turn, this ensures that the consumer protection benefits that are derived from 

those provisions are enforced. 

5.54 	 The ACCC has previously noted that as this provision is likely to increase 

compliance with REIWA's objectives and its Code of Practice and as such, is 

likely to generate a public benefit43 
. 

42 See ACCC's 2007 Determination at para 7.37, p 15 
43 See ACCC's Determination at paras 7.33 and 7.43 
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Public Benefit v Anti-Competitive Effect/Public Detriment 

5.55 	 REIWA submits that any anti-competitive detriment is significantly outweighed 

by the public benefit derived by ensuring members' compliance with REIWA's 

membership criteria. 

The Counterfactual 

5.56 	 If the ACCC did not authorise this provision, REIWA would have practical 

difficulties in monitoring members' compliance with the membership criteria . 

As such, it is reiterated, that the consumer benefits that are derived from the 

provisions could not be enforced . 

Membership Subscriptions 

5.57 	 Articles 14 to 17 contain provisions allowing REIWA to levy annual 

subscriptions. These provisions were amended by the 2010 Amendments. 

5.58 During a Special General Meeting held in September 2010, members of 

REIWA resolved to amend Articles 7.4.3, 14 and 15. These minor 

amendments were made to reflect that REIWA's system of billing 

subscriptions is no longer performed on an annual basis. Rather, wh ilst 

subscriptions are set up for an annual period each year, the subscriptions are 

payable in 12 equal monthly instalments. 

5.59 	 Article 7.4.3 was amended so that the stipulation that subscriptions be paid 

on an "annual" basis was removed . Further, Articles 14 and 15 now read as 

follows (the amendments have been tracked for ease of reference). 

"ANNUAL MEMBERSHIP SUBSCRIPTIONS 

14. 	 Members shall pay annl:Ja! membership subscriptions in such sums 

and for such periods as shall be fixed from time to time by the Council 

as being payable by individual members or groups of members. 

15. 	 All annl:Jal membership subscriptions must be paid by members by the 

date marked on the relevant invoices as being the time that the 

payment is due by 31 Al:Jgl:Jst in any year or within 60 days of the 

fixing of the sl:Jbscription by the CoI:Jnci.', whichever is the later. If any 

member fails to pay the subscription due by that member by this time 
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within 60 days of the due date marked on the relevant invoice the 

Chief Executive Officer may. in his or her discretion, terminate the 

Person's membership. shaN immediately suspend the Person's 

membership of RElWA. Should a member fail to pay the outstanding 

subscription for a further 30 days after the date upon IIlhich the 

Person's membership lIIas suspended, that membership sha!! be 

immediately terminated by the Chief Executi'le Officer. 

5.60 	 REIWA submits that its membership fees remain modest. 

5.61 In this regard an annual Corporate Membership fee is $723.00. The annual 

membership fee for an Ordinary Member is $80.00 per member. The annual 

fee charged of the Corporate Member for each registered sales 

representative or property manager is $66.00 per individual, or, if that sales 

representative or property manager wishes to become an Associate Member, 

the annual membership fee is $117.00. Further, a fee of a compulsory 

contribution to REIA of $116.47 per annum is charged of each Corporate 

Member. Corporate Members' fees for country members are $542.00 per 

annum and Ordinary Members ' fees are $61.00 per annum. The fee charged 

of country Corporate Members based on the number of sales representatives 

and property managers employed is $49.00 per employee. 

Public Benefit 

5.62 	 As noted in paragraph 3.9 above, REIWA provides a multitude of services to 

its members. The ability to do so is greatly supported by the financial 

resources it receives from members in form of membership fees. 

Previous ACCC determinations 

5.63 	 The ACCC has previously accepted that REIWA's membership fees are not a 

significant barrier to obtaining membership and do not result in a significant 

public detriment44 
. 

Public Benefit v Anti-Competitive Effect/Public Detriment 

5.64 	 Given the large variety of services provided by REIWA members and their 

businesses, REIWA submits that its fees do not provide a significant barrier to 

44 See ACCC's 2001 Initial Determination at para 5.79, p 25 
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obtaining membership. Indeed, the public benefit derived from the ability for 

REIWA to provide the services that it does (due largely in part to the payment 

of fees) far outweighs any anti-competitive effect or public detriment created 

as a result of imposing subscription fees. This is evident from the fact that, as 

noted previously at paragraph 3.7 above, the majority of active real estate 

agents in Western Australia, are REIWA members. 

The Gounterfactual 

5.65 	 Significant public benefit is derived from the fact that REIWA members are 

able to obtain the services identified in paragraph 3.9 above, including free 

access to legal advice from REIWA's retained lawyers on matters relating to 

real estate and business transactions with which they are involved. This 

reduces transaction costs and provides consumer protection due to the Legal 

Hotline entitling members to free legal advice involving matters including the 

interests of their consumer clients. Without the AGGG's authorisation of the 

provisions relating to membership subscriptions, REIWA would be unable to 

provide the extensive services that it is able to otherwise provide, including 

the provision of information to members and the public. For example, without 

the financial resources gained from membership fees, it is unlikely that 

REIWA would be in a position to maintain its Public Enquiries Service. As set 

out in a footnote to paragraph 3.9(iv) above, this service dealt with 15,914 

calls in 2010 - 2011 . 

Suspension of REIWA Trading Services to Members 

5.66 	 Under Article 18, REIWA has the ability to cease suppling membership 

services to a member if that member owes to REIWA a debt in excess of 

REIWA's stipulated trading terms. However, REIWA does not, under this 

provision, have the ability to terminate or suspend a membership for unpaid 

debts. 

5.67 	 As submitted in its Application for Re-authorisation in 2006, the ability to 

cease supplying services to a member who has failed to pay for earlier 

services is in keeping with what one would expect to be normal commercial 

rights45 . 

45 See 2006 Application for authorisation at para 5.29, p 36 
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Public Benefit 

5.68 	 REIWA, by the appropriate enforcement of its commercial rights and the 

controlling of its level of debts, is able to deliver the services referred to in 

paragraph 3.9 above. This has thereby helped promote the delivery of real 

estate and business services. This continues to produce public benefit in that 

the efficiency of real estate business sales transactions has been enhanced 

and the cost of those transactions has reduced. 

Public Benefit v Anti-Competitive Effect/Public Detriment 

5.69 	 Any anti-competitive effect of this provision has been limited by REIWA 

limiting its ability to act in this situation to merely ceasing supplying services, 

rather than expelling or suspending a member from REIWA. REIWA 

therefore submits that this proviSion does not amount to a barrier to 

continuing membership of REIWA and, in any event, if a person is aggrieved 

by a decision under this Article, that individual continues to be able to appeal 

such a decision to an independent Appeals Board pursuant to the general 

appeal provisions contained in Article 43. 

The Counterfactual 

5.70 	 It is submitted that if the ACCC did not authorise the arrangement in Article 

18, REIWA would have difficulties providing trading services to members. 

Further, where members remained indebted to REIWA, the trading service 

would not be profitable. 

Cessation of Membership and Disciplining of Members 

5.71 	 Articles 21 to 23 contain provisions whereby membership of REIWA may be 

terminated as a consequence of a failure of a member to comply with the 

criteria of membership or, alternatively, due to the member having breached 

one of REIWA's disciplinary provisions. 

5.72 	 These Articles have been the subject of previous authorisations by the ACCC 

in 2001 and 2007. 

5.73 	 The provisions in REIWA's MCPs and Auction Code can, through the threat 

of disciplinary action, be enforced and if necessary, matters are dealt with by 

the REIWA Professional Standards Tribunal (PST). The powers and 
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procedures of the PST are clearly defined in Articles 23 to 33. Under Article 

28, aggrieved persons are afforded principles of natural justice/procedural 

fairness by having the ability to appeal the termination of a membership 

pursuant to Articles 43 to 51 to an Appeals Board . 

Previous AGGG determinations 

5.74 	 REIWA's disciplinary procedures have been the subject of extensive analysis 

in the ACCC's Initial 2001 Determination, the ACCC's 2007 Determination 

and in the ACCC's 2009 Minor Variation Determination. 

5.75 	 In the ACCC's 2001 Initial Determination, it noted REIWA's submission that, 

as a consequence of the considerable benefits of reputation enjoyed by 

REIWA members, expulsion from REIWA carried with it a corresponding 

significant commercial detriment. Consequently, the AGGC noted that public 

detriment could arise if REIWA's membership and disciplinary processes 

could be used to inappropriately deny or remove membership (or penalise 

members), as this would reduce the ability of excluded agents to compete 

effectively in the market and therefore affect the overall intensity of 
46competition to the detriment of consumers . In this regard, the ACCC has 

previously noted that any potential public detriment of this nature will be 

minimised if the organisation 's disciplinary processes are open, transparent 

and provide procedural fairness47 
. 

5.76 	 In the ACCC's 2001 Initial Determination, the AGGC found that it was 

satisfied that REIWA met these criteria, subject to the following conditions 

relating to transparenc/8
: 

• 	 REIWA is required to make public information on the number and 

nature of complaints received or disputes raised, the time taken to 

deal with complaints and disputes, the outcome of disciplinary 

hearings and dispute resolution processes, as well as the number and 

outcome of appeals. As a result, REIWA agreed in 2001 to include 

this information in its Annual Report. REIWA continues with this 

procedure. 

46 See ACCC's 2001 Initial Determination at paras 5.29 to 5.30, P 15 
47 See ACCC's 2001 Initial Determination at para 5.31 and ACCC's 2007 Determination at para 7.39, p 
16 
48 See ACCC's 2001 Initial Determination at para 5.32, p 15 
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• 	 REIWA is required to report to the Real Estate and Business Agents 

Supervisory Board (REBAS Board) (now the Department of 

Commerce), within 21 days of a finding being made, full details of all 

adverse disciplinary findings where REIWA's legal advisor considers 

the subject matter of that adverse finding could amount to the breach 

of the REBA Act or the associated Code of Conduct. Subsequently, 

REIWA introduced clause 3.5.6 into its Part IV Competition and 

Consumer Act 2010 and Auction Code Compliance Manual whereby it 

has adopted a procedure that requires REIWA's legal advisor to 

consider all disciplinary hearings conducted by the PST to determine 

whether the conduct the subject of any adverse disciplinary finding 

could have amounted to a breach of the REBA Act or the associated 

Code of Conduct. If the legal advisor is of the view that the conduct 

the subject of an adverse disciplinary finding could have amounted to 

a breach of that REBA Act or the associated Code, he or she is 

required to immediately advise the REIWA Internal Compliance Officer 

of his or her conclusion. 

Further, as a result of this condition imposed by the ACCC, at the 

REIWA Annual General Meeting held on 17 September 2008, REIWA 

passed the following amendments to the Articles, which were 

subsequently authorised in the ACCC's 2009 Minor Variation 

Determination): 

o 	 Article 26 was amended so as to ensure that, if a PST declines 

to hear or determine a matter pursuant to this Article, the CEO 

must then refer the matter to the REBA Board (now the 

Department of Commerce), if, in the opinion of the PST or the 

CEO, the matter might amount to a breach of the provisions of 

the REBA Act or the associated Code of Conduct; and 

o 	 Article 28.4 was amended so as to require the outcome of any 

disciplinary hearing conducted by a PST to be communicated 

to all REIWA members through the REIWA publication, REIWA 

News or an equivalent publication. However, the PST retained 

a discretion (subject to appeal pursuant to Article 43) to rule 

that the identity of the member not be published if it considered 

that this would substantially be unfair in the circumstances. 
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5.77 	 The ACCC, in the ACCC's 2007 Determination, considered that REIWA's 

disciplinary processes provided a public benefit to the extent that they 

facilitated compliance with a fair and transparent code of conduct, where 

those disciplinary processes were fair and transparent. In this instance, the 

ACCC considered that REIWA's disciplinary procedures outlined in Articles 

23 to 33 are suitably clear and certain and provide a public benefit insofar as 

they uphold REIWA's Rules and Code of Practice49
• 

Substance of Disciplinary Provisions 

5.78 	 Details of the most significant features of the Articles with respect to 

provisions dealing with the cessation of the entitlement to membership and 

disciplinary provisions, and the overall structure of these procedures, as 

previously authorised by the ACCC, are as follows: 

(i) 	 Article 21 provides that if the CEO of REIWA determines that a 

member does not comply with the criteria for membership in Articles 7 

and 8 (which includes the requirement to maintain a minimum level of 

professional indemnity insurance), that particular individual shall 

cease to be a member of REIWA immediately upon notice of that fact 

being provided to that member by the CEO. Given the fact that 

REIWA members enjoy the considerable benefits of a high reputation, 

the ability for a member's membership to be revoked, acts as a 

motivation for REIWA members to comply with the various criteria for 

membership. Ensuring that REIWA members comply with, for 

example, the requirement of compulsory professional indemnity 

insurance, is of significant importance and benefit to consumers. If a 

person who receives such a notice makes a written request to the 

CEO within 14 days that the issue of that member's compliance with 

the criteria of membership be referred to a PST for Determination, the 

CEO is required to convene such a PST hearing and to reinstate the 

membership of that person until further order of the PST. The hearing 

of the PST is conducted in accordance with the provisions of Article 28 

and the person has the usual right of independent appeal pursuant to 

Articles 43 to 51 . This process therefore ensures that a person is still 

afforded procedural fairness/natural justice; 

49 See ACCC's Initial 2001 Determination at para 5.26, p 14 and ACCC's 2007 Determination at paras 
7.40 and 7.41, p 16 
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(ii) 	 PST's have the power to hear all disciplinary matters and are made up 

of three individuals chosen by the CEO from a panel of individuals 

previously approved by the REIWA Council. The members of each 

PST are not required to be members of REIWA but PST hearings 

must be chaired by a legal practitioner. This requirement reduces the 

risks of inadvertent breaches of the principles of procedural fairness 

and also gives the PST a higher level of independence; 

(iii) 	 Under Article 24, the CEO is required to refer al/ complaints to a PST 

for hearing. In this regard, the Articles underwent a significant change 

in 2008. In REIWA's 2009 Minor Variation Application lodged on 31 

October 2008, REIWA sought to amend Article 24 such that only 

members of REIWA (and not members of the public) are able to bring 

complaints that a member had breached one or more of REIWA's 

Articles or MCPs. However, the ability of any person, including 

members of the public, to make a complaint that a member of REIWA 

had breached REIWA's Auction Code was maintained (see Articles 

24.1 and 24.2). Changes were also made to the MCPs and Auction 

Code as a consequence of these amendments. Given that the 

consumer-based provisions remain in the Code of Conduct under the 

REBA Act, consumers are still able to bring such matters before the 

REBA Board (now the Department of Commerce) and, if prosecuted, 

the State Administrative Tribunal. Therefore, the consumer protection 

previously provided by REIWA's disciplinary procedures and non

Auction Code matters are retained by virtue of the state legislative 

provisions. If REIWA receives consumer-based complaints from non

members, REIWA still continues to endeavour to mediate such 

matters and continues to inform those non-members of their ability to 

refer matters to the Department of Commerce, the Ministry of Fair 

Trading and the ACCC. In respect to Auction Code matters, REIWA 

continues to apply the terms of its Auction Code in full and consumers 

are not restrained in anyway in bringing Auction Code matters before 

REIWA PSTs50 
. 

In its 2009 Minor Variation Determination, the ACCC authorised the 

requested variations. The ACCC noted that the ability for consumers 

50 See REIWA's 2008 Minor Variation Application at paras 36 to 39, p 10 
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to bring complaints against REIWA members in relation to breaches of 

the MCPs would be retained as a result of the consumer protection 

provisions contained in the REBA Act and Fair Trading legislation and 

as such, the protection afforded to consumers would be retained. The 

ACCC also stated that this view was supported by the REBA Board 

and Consumer Protection Division of the Western Australian 

Department of Commerce51 
. 

Accordingly, the ACCC noted that, while complaints in respect of MCP 

matters would no longer be dealt with in accordance with REIWA's 

disciplinary processes, it was satisfied that they would still be dealt 

with effectivell2 . 

(iv) 	 In the ACCC's Initial 2001 Determination, the ACCC imposed a 

requirement on REIWA to introduce provisions whereby parties to 

disputes were advised early of the existence of alternative dispute 

resolution and, where PST's or arbitration panels decline to hear or 

determine disputes, they are required to provide written reasons for 

the decision to all parties to the dispute. As a result of the ACCC's 

advice, REIWA instituted a process whereby a standard notice is 

given to all parties who are involved in arbitrations or who are 

complainants in PST hearings. The form of the notice is as follows: 

REIWA provides a system of resolving disputes related to real 

estate matters, dealing with complaints by REIWA members 

regarding the conduct of REIWA members and dealing with 

complaints from the public regarding breaches by members of 

REIWA 's Auction Code. Those matters are determined by 

REIWA Arbitration Panels and REIWA Professional Standards 

Tribunals. However, there are also alternative legal systems 

and other redress mechanisms available to persons involved in 

disputes with agents. The Department of Commerce regulates 

the practice of real estate in Western Australia, has the power 

to investigate the conduct of real estate agents and can take 

disciplinary action with respect to such conduct. Further, the 

Department of Commerce is able to investigate breaches of 

51 See ACCC's 2009 Minor Variation Determination at paras 5.4 and 5.5, p 10 
52 See ACCC's 2009 Minor Variation Determination at para 5.8, p 10 
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various consumer laws in Western Australia. The Australian 

Competition and Consumer Commission can investigate 

breaches of a number of Federal laws, including misleading or 

deceptive conduct, unconscionable conduct and anti

competitive conduct. Disputes relating to real estate matters 

might also, depending upon the circumstances, the matters 

that can be made the subject of proceedings in the civil Courts 

(for example, breach of contract, negligence or misleading or 

deceptive conduct) or the criminal Courts (for example, fraud 

or stealing). 

If REIWA receives a telephone call from an aggrieved consumer, the 

consumer is informed that they may, if they wish, voice their concerns 

with the Department of Commerce. All callers to the Public Enquiries 

Service provided by REIWA, automatically listen to a pre-recorded 

message which makes the caller aware of the existence of the 

Department of Commerce. 

REIWA's statistics regarding arbitrations and disciplinary matters 

show that in 2010/2011 a total of 58 written concerns and queries 

were received from the public and 10 written concerns and queries 

were received from members. As to concerns raised by the public, 13 

were raised by tenants, 17 were raised by owners of tenanted 

properties, 8 were raised by neighbours of rental properties, 8 were 

raised by buyers, 11 were raised by sellers and 1 was raised 

regarding a strata property. As to concerns raised by members, 9 

were raised regarding inaccurate advertising and 1 concerned a 

disputed conjunctional fee. All 58 concerns raised by the public and 9 

of the concerns raised by members were resolved by mediation. 1 

concern raised by a member proceeded to an arbitration hearing. 

(v) 	 Pursuant to Article 26, PSTs have the power to decline to hear or 

determine a matter on the ground that the matter is not within the 

capacity of the PST to determine, the matter is frivolous or vexatious 

or it is otherwise inappropriate for the PST to hear or determine the 

matter concerned. 
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(vi) 	 As mentioned above, Article 26.3 offers a further level of consumer 

protection by requiring the CEO to, where a PST declines to hear or 

determine a matter pursuant to Article 26, to refer the matter to the 

REBA Board (now Department of Commerce) if, in the opinion of the 

PST or CEO, the matter might amount to a breach of the provisions of 

the REBA Act or the Code of Conduct issued pursuant to the REBA 

Act. 

(vii) 	 Under Article 25, the PST is given the power to: 

• 	 terminate or suspend a person's membership with REIWA; 

• 	 impose monetary penalties not exceeding $10,000.00, or such 

ultimate maximum sum as prescribed from time to time by the 

REIWA Council, as a result of any breach of REIWA's Articles, 

Codes or Rules; 

• 	 require the individual the subject of a hearing to undertake a 

course of further training provided by REIWA or another service 

provider as stipulated by the PST; 

• 	 impose a reprimand; 

• 	 dismiss the matter without penalty; and 

• 	 order the restitution of any monies held or received by the 

member the subject of the hearing to any persons determined 

by the PST to be entitled to those monies. 

The PST's ability to order that an individual undertake a further course 

of training is a power that is consistent with orders requiring the 

retraining of professionals that are available to other disciplinary 

bodies. However, the PST is afforded discretion as to whether the 

person must undertake a course provided by REIWA or by some other 

service provider. 

(viii) 	 Article 27 allows any person who has made a complaint pursuant to 

Article 24 the ability to withdraw that complaint before a hearing 

commences. This prevents a potential situation arising where a 

complainant may no longer wish to proceed with the complaint (the 
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complainant may well realise that the complaint lacks foundation) and 

the need for a full hearing to take place. However, even if a 

complainant does withdraw a complaint, REIWA, through its CEO, is 

given the ability to elect to continue the hearing if it thinks appropriate. 

(ix) 	 REIWA members are afforded natural justice/procedural fairness as a 

result of Article 28, which requires a Tribunal to, amongst other things, 

provide the defendant member with written notice of the nature of the 

matter to be heard as well as copies of any documentary evidence 

proposed to be considered by the Tribunal at the hearing. It is also 

reiterated, that an individual have a right to appeal to the Appeals 

Board pursuant to the provisions of Articles 43 to 51. 

(x) 	 Pursuant to Article 42, individuals are entitled to legal representation at 

any hearing or appeal conducted pursuant to the Articles or any of 

REIWA's Codes or Rules, if the decision-maker conducting that 

hearing or appeal considers that such legal representation is 

necessary to enable the party concerned to effectively present a 

party's case and it is otherwise appropriate in the circumstances for 

the party to be legally represented. 

(xi) 	 Article 29 provides that a Tribunal does not have the power to make 

any costs orders with respect to the hearing of any matters before it. 

REIWA considers that it would be inappropriate to give the Tribunal 

the ability to make costs orders for or against REIWA and the 

defendant member, particularly given that the Tribunal system is a 

summary process and provision of a beneficial customer service. 

However, cost orders can be made in relation to hearings before the 

Appeals Board pursuant to the provisions of Article 49. 

5.79 	 As a result of a special resolution passed at REIWA's Annual General 

Meeting in September 2010, Current Article 28.4 was amended to clarify the 

timing of the communication of the outcome of any hearing to REIWA 

members through REIWA News. The terms of Current Article 28.4 are now 

as follows (the amendment has been tracked for ease of reference to the 

Article's previously authorised form): 
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"28.4 	 Should a Member be convicted as a consequence of a disciplinary 

hearing conducted by a Professional Standards Tribunal and that 

conviction not be overturned upon appeal pursuant to Article 43, IRe 

Ol:Jtcome of any disciplinary hearing condl:Jcted by a Professional 

Standards Tribl:Jna! the outcome of the Tribunal hearing and any 

appeal shol:Jtd must be communicated to REIWA Members through 

the REIWA publication, REIWA News, or an equivalent publication. 

Now that communication shall take place upon the latter of either 

the determination of any appeal under Article 43 or, if there is no 

appeal, upon the expiration of the time permitted under Article 43 

for an appeal to be lodged. Further, the relevant Professional 

Standards Tribunal shall have the power to exercise its discretion to 

rule that the identity of the member the subject of the hearing 

concerned shall not be published of the Tribunal considers that this 

would be substantially unfair in the circumstances. Any member 

aggrieved by the exercising of such discretion by a Tribunal may 

appeal against such a determination pursuant to Article 43." 

5.80 	 REIWA has made this amendment because it considers that if a member has 

been found by a PST to have breached a membership Rule or Code and the 

member has then appealed that finding, it would be unfair to identify that 

member prior to the Appeals Board delivering its decision. REIWA felt that 

the previous Article 28.4 was unclear as to the timing required for the 

publication of the outcome of any hearing. Current Article 28.4 removes that 

doubt. 

Public Benefit 

5.81 	 REIWA reiterates its submission that its disciplinary processes produce a 

public benefit in that they assist in ensuring compliance with other REIWA 

Rules (for example, the MCPs and the Auction Code) that themselves 

produce a public benefit. The provisions are clear, there is no potential for 

subjective or arbitrary decisions and there is protection of procedural fairness. 

5.82 	 As determined by the ACCC's 2009 Minor Variation Determination, the 

amendment to Article 24.2 removing the rights of members of the public to 

bring complaints against members in respect of non-Auction Code matters 

does not lessen the public benefit derived from REIWA's disciplinary process. 
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Rather, the lessening of the administrative and legal costs to REIWA that 

have resulted from the amendments have enabled REIWA to devote greater 

resources to providing services to its members and consumers (and thereby 

enhancing the delivery of real estate services in Western Australia) and in 

turn, provide a greater public benefit. In its determination dated 1 April 2009, 

the ACCC noted that the processes contained in the REBA Act for bringing 

complaints against real estate agents in Western Australia appear to be 

effective and affordable53 
. Further, the REBA Board and State Administrative 

Tribunal are able to bring a greater degree of independence than 

administrative expertise to the consideration of consumer complaints, have 

greater investigative and prosecutorial powers to consider complaints and are 

able to impose greater sanctions on real estate agents than REIWA54 
. 

Public Benefit v Anti-Competitive Effect/Public Detriment 

5.83 	 Any anti-competitive effect or public detriment caused through REIWA's 

disciplinary process and ongoing membership eligibility criteria is, as noted by 

the ACCC, avoided or minimised by the fact that the provisions are expressed 

clearly and without ambiguity, are objective and not based on discretionary 

terms and provide for the principles of natural justice/procedural fairness to be 

complied with. REIWA reiterates its submission that its disciplinary processes 

remain open and transparent and provide procedural fairness. 

The Counterfactua/ 

5.84 	 If the ACCC does not grant authorisation for REIWA's disciplinary and 

ongoing membership eligibility provisions, REIWA would be unable to ensure 

that its membership criteria are complied with, thereby reducing the consumer 

protection which is already afforded by those provisions. For example, if 

REIWA was unable to cease the membership of a member if that member did 

not adhere to the requirement to maintain a minimum level of professional 

indemnity insurance, that agent could potentially hold himself or herself out as 

a REIWA member, notwithstanding that member potentially being unable to 

satisfy a damages claim by an aggrieved consumer arising from that agent's 

conduct. Further, enabling REIWA members to bring complaints before the 

PST regarding other members engaging knowingly in misleading or deceptive 

53 See ACCC's 2009 Minor Variation Determination at para 5.6, p 10 
54 See ACCC's 2009 Minor Variation Determination at para 5.6, p 10 
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conduct and enabling the public to bring complaints regarding breaches of the 

Auction Code is desirable and would be unavailable if authorisation was not 

granted. 

Dispute Resolution 

5.85 	 REIWA's arbitration process is dealt with in Articles 34 to 41. These Articles 

have been the subject of previous authorisations by the ACCC and have not 

been altered in any way. 

5.86 	 Article 34 relates to the creation and maintaining of REIWA Arbitration 

Panels. These panels provide an efficient and cost effective method for 

resolving disputes in the real estate industry, as an alternative to both 

members and consumers having to become involved with the civil court 

system. 

5.87 	 Under the Articles, REIWA members must submit disputes to REIWA for 

resolution if the disputes: 

(i) 	 are disputes between member agents to which any of REIWA's 

Articles, Codes or Rules relate or which otherwise arise out of the 

provision of real estate or business agency services by one or more 

members of REIWA; and 

(ii) 	 any disputes between members of REIWA and members of the public 

to which any of REIWA's Articles, Codes or Rules relate or to which 

otherwise arise out of the provision of real estate or business agency 

services by one or more members of REIWA; provided that the 

member or the public concerned agrees in writing to submit the 

dispute to the REIWA Arbitration Panel to be determined pursuant to 

these Articles and to abide by such a determination. 

5.88 	 Arbitration Panels must adhere with the provisions of the Commercial 

Arbitration Act, 1985 in regards to the resolution of disputes, except insofar as 

the terms of that Act are lawfully modified by REIWA's Articles, Codes or 

Rules and/or the terms of REIWA's Dispute Resolution Manual, which is a 

document approved by the REIWA Council and its current form as 

incorporated into these submissions as schedule "G". 

5.89 Amongst other things, REIWA's Dispute Resolution Manual requires: 
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• 	 upon REIWA receiving written requests from a member or member of 

the public, or upon the Council directing that a hearing be conducted, 

an Arbitration Panel must be convened; 

• 	 parties be given no less than 14 days' notice of the date of the 

hearing; 

• 	 unless advised otherwise by the Arbitration Panel, all parties must 

provide the Arbitrator all documentary evidence that they propose to 

rely on at the hearing, no less than 7 days before the hearing. REIWA 

is also required to provide copies of evidence provided by one party to 

all the parties, where this is possible; 

• 	 there is a need to attend, if required, a conciliation conference; and 

• 	 parties may be required to lodge monies into the REIWA Council's 

trust account, where those monies are identified to be the extent of 

any dispute. 

5.90 	 Pursuant to Article 38, an Arbitration Panel shall not determine any dispute in 

which the subject matter of that dispute exceeds $50,000.00, or such other 

sum as shall be stipulated from time to time by the REIWA Council. 

5.91 	 As noted in paragraph 5.78(iv) above, with respect to all arbitrations and PST 

complaints, REIWA provides advice to parties and complainants of the 

existence of alternate legal systems. 

Public Benefit and previous ACee determinations 

5.92 	 In the ACCC's 2001 Initial Determination, it noted that REIWA's system of 

arbitration panels produces a public benefit by assisting to resolve disputes in 

the real estate industry55. 

5.93 	 In its 2007 Determination, the ACCC considered that, insofar as REIWA's 

arbitration process provides a cost effective method for resolving disputes in 

the real estate industry, it is likely to provide a public benefit56 . 

55 See ACCC's 2001 Initial Determination at para 5.60, p 21 
56 See the ACCC's 2007 Determination at para 7.38, p 16 
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5.94 	 It is submitted that REIWA's system of arbitration panels continues to produce 

public benefit by assisting to resolve disputes in the real estate industry. In 

the ACCC's 2007 Determination, the ACCC considered that, insofar as 

REIWA's arbitration process provides a cost effective method for resolving 

disputes, it is likely to provide a public benefit57
. 

Public Benefit v Anti-Competitive Effect/Public Detriment 

5.95 	 Any anti-competitive detriment caused by the requirement that REIWA 

members submit disputes to an Arbitration Panel, is mitigated by the 

requirement that the dispute resolution process be conducted in accordance 

with the Commercial Arbitration Act, 1985, the process being limited to 

disputes not exceeding $50,000.00 and REIWA advising all parties and 

complainants that alternative dispute resolution options exist58
. 

5.96 	 It is submitted that the arbitration system is a fair, efficient and cost effective 

by reason of the provisions in the Commercial Arbitration Act, 1985, REIWA's 

Articles and the Dispute Resolution Manual, which in turn produces benefits 

to REIWA's members consequently a public benefit. Given this dispute 

resolution procedure, consumers are able to take advantage of REIWA's 

arbitration system (although they are not forced to do so, and the public 

benefit from the efficiency gains derived from the real estate industry). 

Accordingly, any anti-competitive effect or public detriment caused is far 

outweighed by the public benefit produced by these provisions. 

The Counterfactual 

5.97 	 REIWA's current dispute resolution process provides a method by which 

circumstances surrounding a grievance caused by an agent's conduct, 

whether that complaint originates with another REIWA member or a member 

of the public, can be resolved without the need for the hearing by a Court. In 

this regard , in REIWA's experience and as borne out by the statistics referred 

to in paragraph 5.78(iv) above, a large majority of disputes can be resolved 

through mediation and often, a telephone call to the particular agent the 

subject of the grievance, can resolve most matters. In the absence of a 

dispute resolution process under the Articles, members of the public would 

have to rely upon the civil court system to resolve a dispute. This can be 

57 See the ACCC's 2007 Determination at para 7.38, p 16 
58 As found by the ACCC in its 2007 Determination at para 7.38, p 16 
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costly for consumers and therefore, removes a significant public benefit 

created by REIWA's dispute resolution. 

5.98 	 Further, a future without REIWA's dispute resolution procedures in place 

would mean a future where consumers could only seek advice and institute 

proceedings through the Courts, at greater costs to businesses and 

consumers. 

Appeals 

5.99 	 REIWA's appeal provisions are contained in Articles 43 to 51 and have been 

the subject of previous authorisation by the ACCC. The Articles provide for 

the formulation of an independent decision-making body, an Appeals Board, 

made up of the following individuals: 

• 	 a chairperson, being a legal practitioner appointed by the President of 

the Australian Institute of Arbitrators and Mediators, who is a member 

of that Institute but is not a member of REIWA and is not a licensed 

real estate/business agent or sales representative under the REBA 

Act; 

• 	 a consumer representative who is appointed by the REIWA Council 

but who is not a licensed real estate/business agent or sales 

representative under the REBA Act and who is not a member of 

REIWA; and 

• 	 an individual appointed by the REIWA Council who is a licensed real 

estate or business agent under the REBA Act. 

5.100 	 REIWA submits that the benefit of having one representative on the Appeals 

Board who is a practising real estate agent is the practical and unique 

knowledge that real estate agents have about many matters that are brought 

before the Appeals Board. 

5.101 Pursuant to Article 48, appeals to the Appeals Board from decisions of the 

PST are by way of re-hearing and not by way of hearing de novo. However, 

appeals to the Appeals Board from the decision or action of any other person 

(such as the CEO) are by way of hearing de novo. The additional costs 
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involved in the hearing de novo process makes it undesirable in relation to 

appeals from Tribunals where a full hearing is provided at first instance. 

Public Benefit and previous ACCC determinations 

5.102 	 The procedural fairness that flows from the existence of an independent 

Appeals Board hearing process compliments the public benefit that 

consumers already derive from the various consumer protection provisions 

contained in REIWA's MCPs and Auction Code. 

5.103 	 The ACCC has previously considered that the inclusion of fair and 

transparent appeals processes may provide a public benefit to the extent that 

they facilitate compliance with a fair and transparent Code of Conduct59 
. 

5.104 	 The ACCC has previously satisfied itself that the Appeals Board is sufficiently 

independent of REIWA and the processes used by the Appeals Board are 

open, transparent and provide procedural fairness6o
. In particular, the ACCC 

noted that REIWA's appeals processes provide a fair and independent final 

hearing for prospective or existing REIWA members, of any adverse decision 

made under the Articles. The ACCC has expressed the view that this results 

from a requirement that the three-member Appeals Board consists of two 

independent members, one being a legal practitioner appointed by an 

independent party and the other a consumer representative who is not a 

member of REIWA61 
. 

5.105 	 The ACCC has also noted that public detriment could arise if any member of 

the Appeals Board was also part of the original decision-making body, as this 

would reduce the independence of the Board62 
. 

Public Benefit v Anti-Competitive Effect/Public Detriment 

5.106 	 Any anti-competitive effect or public detriment that flows from these 

provisions is significantly outweighed by the public benefit that is derived by 

ensuring an independent appeals process and a protection of the rights of 

natural justice. 

59 See the ACCC's 2007 Determination at para 7.40, p 16 
60 See the ACCC's 2001 Initial Determination at para 5.73, p 24 and the ACCC's 2007 Determination at 
~aras 7.41 and 7.42, p 16 

1 See ACCC's 2007 Determination at para 7.42, p 16 
62 See ACCC's Initial 2001 Determination at para 5.73, P 24 
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The Counterfactual 

5.107 	 Without the existence of an independent Appeals Board there would be a 

lessening of the public benefit derived from REIWA's PST process because 

the rights of natural justice would be undermined. 

6. MULTIPLE LISTING SERVICE 


6.1 	 REIWA provides its members with a service known as a Multiple Listing 

Service (MLS) which is utilised by members and their clients in selling 

properties. The MLS markets itself as being the "Reiwa.com" service and 

incorporates the REIWA "Internet Listing Service". 

6.2 	 The MLS is a system of marketing properties (not businesses) whereby 

details of properties for sale are provided to all eligible agents. The MLS is 

created and regulated by the MLS By-Laws, the terms of which have been the 

subject of an earlier grant of authorisation by the ACCC. Subject to a few 

minor amendments made on 3 November 2011 by the REIWA Council, the 

terms of the MLS By-Laws remain largely the same since the ACCC's 

Authorisation in 2007 and are reproduced at Schedule "B" to these 

submissions (the amendments are marked on the document). 

6.3 	 Details of properties that are listed with the MLS are included in an online 

database known as "Total Property Markef' (available to REIWA members 

only), published on the REIWA internet site. Details of properties that are 

listed with the MLS were once included in a REIWA property sales publication 

called the HomeBuyer. However, REIWA discontinued its publication of the 

HomeBuyer magazine in October 2009 and, as such, references to the 

HomeBuyer magazine in the MLS By-Laws have now been deleted. 

6.4 	 Effectively, the MLS operates in a way that relevant listing agents are able to 

make a unilateral offer to all other agents entitled to use the MLS that the 

listing agent is prepared to enter into a conjunctional agreement with respect 

to that particular property. The listing agent is also able to enter into 

conjunctional agreements with all other real estate agents, whether or not 
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those agents are entitled to use the MLS or are members of REIWA, if the 

listing agent so wishes. 

6.5 	 The MLS and the MLS By-Laws have in the past provided public benefit by 

providing a viable and alternative method to selling property. 

6.6 	 The only precondition to using the MLS, other than possessing a REIWA 

membership, is a payment of a prescribed fee which is based on the 

administrative costs of the scheme. Therefore, there is little barrier to real 

estate agents accessing the MLS. 

6 .7 	 MLS sales fall into the categories of "Exclusive Plus Agency Agreements" 

(Exclusive Plus Agreements) or "Multi-Listing Exclusive Agreements" 

(Multi-List Agreements) and these terms are defined in the "definitions" 

section of the MLS By-Laws and the relevant Standard Exclusive Agency 

Agreement used in the MLS. Essentially, whilst both types of sale provide 

that the property will be marketed using the MLS, Multi-List Agreements 

amount to a unilateral offer of a conjunctional agreement to all other agents, 

whereas Exclusive Plus Agreements are utilised where the relevant listing 

agent is prepared to negotiate entering into conjunctional agreements in 

accordance with the procedures used in standard exclusive agency 

agreements. 

6.8 	 The significance and, therefore, use of the MLS and, in turn, use of the Multi

List Agreements has decreased. For example, during August 2011 a total of 

62 exclusive selling agency agreements forms were purchased by REIWA 

members. Only 3 of these forms were Multi-List Agreements . Whilst REIWA 

has no statistical data to explain why the significance of the MLS and its 

forms has reduced over time, REIWA believes that the significance of the 

MLS has been replaced by consumers' increased use of the internet 

generally, and internet marketing through its property portal, www.reiwa .com. 

6.9 	 As at 31 August 2011, of the 14,914 listings on www.reiwa.com. only 330 

were described as being sold pursuant to Multi-List Agreements and 761 

pursuant to Exclusive Plus Agreements. 

6.10 	 As at September 2008, 16.7% of the total listings for that month were 

pursuant to an Exclusive Plus Agreement and 0.9% of sales were pursuant to 

a Multi-List Agreement. Comparative figures for September 2010 indicate 
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that as at that date, only 6.7% of the listings as at that time were pursuant to 

Exclusive Plus Agreements and a mere 0.6% were pursuant to Multi-Listing 

Agreements. This is evidence of the reduction of the use of the MLS service. 

6.11 Notwithstanding the decrease in popularity of the MLS across Western 

Australia, its use remains strong in some areas. It is still frequently used in 

suburbs such as Armadale and in country areas such as Geraldton. 

6.12 	 It is submitted that the MLS still remains a beneficial service both to members 

of REIWA and members of the public as it effectively provides a further 

method of marketing properties, particularly in the areas referred to in 

paragraph 6.11 above. Accordingly, REIWA seeks authorisation of its MLS 

By-Laws. As noted above at para 6.2 above, the provisions of the MLS By

Laws remain largely the same subject to the following amendments: 

(i) 	 the "definitions" section of the MLS By-Laws have: 

• 	 included the definition of "Councif'; 

• 	 deleted the definition of "HomeBuyer'; 

• 	 replaced the reference to "Properties for Sale" with "Total 

Property Markef'. It is reiterated that the medium by which 

REIWA provides details of the properties subject of the MLS is 

now by way of an electronic database, called Total Property 

Market, rather than its previous written publication called 

Properties for Sale. This is as a result of increased internet 

useage over the years; and 

• 	 deleted the definition of "Security Lock Box" . The lock box 

system of storing keys to enable property inspections is now 

inoperative. 

(ii) 	 given REIWA's discontinuance with the HomeBuyer magazine and 

security lock box system, all reference to both the HomeBuyer 

publication and use of a security lock box in the MLS By-Laws has 

been deleted, and reference to the lock box system in the Multi-List 

Exclusive Agency Agreement has also been deleted. Further, clause 

11 of the MLS By-Laws has been deleted, given that there is no longer 
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a requirement to advertise the property listings in the HomeBuyer 

magazine; 

(iii) 	 REIWA has made a further minor change by replacing the term 

"vendor' with the term "seller' throughout the MLS By-Laws. 

Public Benefit and previous Aeee determinations 

6.13 	 The ACCC has previously noted that it is satisfied that systems like REIWA's 

MLS improve the method of selling properties through exclusive agency and 

conjunctional agreements, thereby improving competition in the market for 

selling properties63 
. Therefore, the MLS is likely to generate a public 

benefit64 
. 

6.14 	 The provisions of the MLS By-Laws at clauses 3 and 4 provide a public 

benefit by requiring sellers to be provided with relevant information, 

particularly about their rights and responsibilities under the MLS. 

6.15 	 Although the use of the MLS service by members and consumers has 

decreased since 2007, REIWA submits that it continues to provide the MLS 

as a valuable service to its members. In this regard, REIWA provides 

infrastructure support to the MLS and significant financial support and 

subsidation . Given the fact that REIWA provides management, administrative 

staff, reception facilities, accounts staff, information technology staff, public 

enquiry services, REIWA premises, computer hardware, telephone systems, 

legal advice and public relations to support the MLS, it is unlikely, if 

authorisation was not granted by the ACCC for its continuation, that an 

independent body would be prepared to become solely responsible for the 

running of such a service. 

6.16 	 In the ACCC's 2007 Determination, the ACCC noted that it and the Trade 

Practices Commission before it, had considered a number of similar multiple 

listing arrangements to those contained in REIWA's Application for 

Authorisation . In each of the instances the Trade Practices Commission 

considered such arrangements (including in New South Wales, Queensland , 

Victoria, Tasmania, South Australia and the Australian Capital Territory), it 

considered that the Multiple Listing Services were likely to benefit the public 

63 See ACCC's 2001 Initial Determination at para 7.13, p 41 
64 See ACCC's 2007 Determination at para 9.18, p 24 
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by more efficiently bringing vendors and purchasers together and, in doing so, 

had the potential to reduce market imperfections65 
. 

6.17 	 The ACCC notes that the MLS By-Laws governing when an MLS agent is 

entitled to a fee provide an additional public benefit by reducing the potential 

for disputes66 
. 

6.18 	 In the ACCC's 2007 Determination, it noted that it had recently considered an 

application from the Estate Agents Co-operative (EAC)67 for a multiple listing 

service which included a partial compulsory listing rule. At the time of its 

application in 2000, the EAC claimed to represent 16% of real estate agents 

in New South Wales who were broken into 30 administration zones. Under 

the partial compulsory listing rule, if the members of a particular 

administration zone adopted the rule, they would all be required to list all of 

their residential properties in the EAC's multiple listing service unless a 

vendor specified otherwise. Whilst the ACCC accepted that attaching a 

partial compulsory listing rule to a multi listing service had the potential to 

result in some anti-competitive detriment, it was of the view that the overall 

pro-competitive benefits of the EAC's multiple listing service was sufficient to 

outweigh any such detriment68 
. 

6.19 	 The ACCC has noted that unlike the EAC, REIWA represents a significant 

percentage of the State's real estate agents. The ACCC therefore considers 

that any potential anti-competitive detriment that may arise from its MLS is 

likely to be significantly greater than those considered by the ACCC in the 

EAC authorisation69 
. 

Public Benefit v Anti-Competitive Effect/Public Detriment 

6.20 	 In relation to REIWA's 2006 Application for authorisation, the ACCC was of 

the view that REIWA's MLS is likely to generate a public benefit. Further, it 

noted that although potential anti-competitive effect could arise from the MLS 

by reason of the fact that REIWA presents a significant percentage of 

Western Australia's real estate agents, it noted that the MLS is entirely 

voluntary and does not contain any provisions that compel, or potentially 

65 See ACCC's 2007 Determination at paras 9.12 and 9.13, p 23 
66 See ACCC's 2001 Initial Determination at para 7.24, p 43 
67 See Estate Agents Co-operative Authorisation (A90678) 
68 See ACCC's 2007 Determination at paras 9.14 to 9.16, P 24 
69 See ACCC's 2007 Determination at para 9.19, P 24 
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compel, its members to list properties that they may otherwise not wish to list 

and that the process provides for the negotiation of split fees, rather than 

having fixed fees . The ACCC considers that the absence of these provisions 

significantly mitigated any potential detrimenfo. 

6.21 The ACCC also listed a number of other features of the NILS that would serve 

to mitigate potential detriment including: 

• 	 the admission process to REIWA and consequently to accessing the 

MLS, appeared to be objective and fair; 

• 	 the MLS By-Laws are supported by the dispute resolution and appeals 

process contained in the Articles; 

• 	 the cost of using the MLS is not prohibitive; and 

• 	 any real estate agent, whether they are a member of REIWA or not, 

can enter into a conjunctional agreement with the listing agenf1. 

6.22 	 The requirement in clause 8 of the MLS By-Laws that listing agreements that 

are used with the MLS must be in a form published by REIWA for the sole 

use of MLS agents, it is submitted, creates no significant public detriment 

given that the agreements are only relevant to MLS agents. The provisions 

dealing with confidentiality contained in those forms provide a public benefit in 

that they guarantee that information that sellers provide to agents (for 

example, providing information relating to security systems for a property) are 

not disclosed to unauthorised individuals. In any event, REIWA submits that 

the requirement that listing agreements be in a prescribed form ensure 

certainty and consistency which ultimately reduce transaction costs for 

consumers. 

6.23 	 REIWA submits that the public benefit derived from the MLS outweighs any 

anti-competitive detriment, particularly given the fact that the use of the MLS 

has decreased over time. This submission is also strengthened by the fact 

that satisfaction of membership criteria is not onerous and is available to all 

real estate agents and little anti-competitive effect flows from the fact that the 

MLS is only directly available to REIWA members. 

70 See the ACCC's 2007 Determination at para 9.20, p 24 
71 See ACCC's 2007 Determination at para 9.21, p 24 
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The Counterfactual 

6.24 	 If authorisation for the MLS and its according MLS By-Laws is not granted, 

this would reduce the public benefit currently enjoyed by consumers who still 

wish to use the MLS system given the fact that it would remove a method of 

marketing the sale of properties. 

7. THE MEMBERS' CODES OF PRACTICE 


7.1 	 REIWA's MCPs are designed to impose regulation upon the conduct of 

REIWA members to assist in the efficient delivery of real estate services and 

to provide consumer protection. 

7.2 	 The MCPs are promulgated by the REIWA Council pursuant to Article 54 of 

REIWA's Articles. 

7.3 	 The MCPs promote professionalism in the practice of real estate and 

business agency services; promote consumer protection; promote higher 

standards of real estate practice; assist with the supply of a cost effective 

mechanism for the enforcement of standards of real estate practice and are 

an important contributor to the efficient operation of real estate and business 

sales transactions in Western Australia. 

History of the authorisation of the MCPs 

7.4 	 REIWA's MCPs were initially authorised by the ACCC in REIWA's application 

for authorisation in 2000/200272 
. 

7.5 	 The terms of the MCPs were then further authorised in 200773
. 

7.6 	 The terms of the MCPs have not changed from the form authorised by the 

ACCC in 2007, save for amendments made to the MCPs following 

amendments to the REIWA's Articles at REIWA's September 2008 Annual 

General Meeting. Those changes were the subject of a minor variation of 

authorisation A91026 granted by the ACCC in its 2009 Minor Variation 

72 See the ACCC's 2001 Initial Determination at pp 26-38 
73 See the ACCC's 2007 Determination at pp 17-21 
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Determination74
. As discussed above at paragraph 5.78 of these 

submissions, REIWA amended its Articles at this time so as to remove the 

ability for members of the public to make complaints that REIWA members 

had breached one or more of the MCPs (the ability to bring complaints with 

respect to breaches of the Auction Code of Practice remains). Clause 10 of 

the MCPs was amended so as to delete the requirements that members must 

act in the best interests of their principals, act in accordance with the 

instructions of the member's principal and act with due skill, care and 

diligence. Further, clause 10 was amended such that the requirement that 

members act fairly and honestly and the requirement that members not 

engage in harsh or unconscionable conduct is limited to members' dealings 

with other members (and not the member's dealings with the public). 

Members are still prohibited from knowingly engaging in any misleading or 

deceptive conduct. 

7.7 	 In support of its application for this minor variation, REIWA submitted that the 

consumer protection provisions that were removed from the MCPs were 

analogous to those contained in the Code of Conduct under the REBA Act 

and consumers are still able to bring complaints against members in relation 

to such matters before the Real Estate and Business Agents Supervisory 

Board (now the Department of Commerce) and, if prosecuted, the State 

Administrative Tribunal. In the instance of the Auction Code, where no such 

analogous provisions are contained in State legislation, the provisions of the 

Auction Code have remained. 

7.8 	 In support of the application for minor variation, REIWA submitted that there 

was no effective lessening of the public benefit as a consequence of the 

amendments. This was particularly due to the ability of consumers to 

continue to be able to bring matters before the State regulator. REIWA 

submitted that there was no "consumer need' to have a disciplinary forum 

that deals with non-Auction Code consumer complaints and the separation of 

the prosecutor from the determining Tribunal, as enshrined in the State 

Administrative Tribunal system, represents a significant procedural fairness 

advantage to the REIWA system. The State Administrative Tribunal brings a 

far greater degree of independence and an administrative expertise to the 

consideration of consumer complaints than REIWA PSTs are able to provide. 

74 See the ACCC's 2009 Minor Variation Determination at p 11 
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The State regulator has considerably greater resources to investigate 

complaints and collate evidence for bringing prosecutions. REIWA's powers 

to investigate are minimal unless persons are voluntarily prepared to co

operate. Further, the State Administrative Tribunal is able to impose 

considerably greater sanctions against real estate agents than REIWA PSTs. 

REIWA submitted that the anticipated reduction in administrative and legal 

costs as a result of it no longer considering such consumer complaints would 

enable it to devote greater resources to the provision of real estate services 

and thereby provide a greater public benefit to consumers by the delivery of 

enhanced services. 

7.9 	 In essence, the ACCC accepted these submissions in its determination on 1 

April 200975
. 

Previous Findings by AGGG regarding MGPs 

7.10 	 In light of the fact that the terms of the MCPs have not altered since the time 

of authorisation A91026 in 2007, except for the minor variation granted on 

1 April 2009, and in light of the fact that the relevant circumstances 

surrounding the operation of real estate in Western Australia that are dealt 

with by the MCPs have not changed, REIWA submits that the specific 

observations made by the ACCC regarding the public benefit derived from 

specific aspects of the MCPs continue to appl/6. Further details of the 

findings previously made by the ACCC concerning the MCPs are set out 

below. 

Clause 1 - Obtaining an Agency to Sell 

7.11 	 Clause 1 of the MCPs requires that REIWA members obtain written authority 

from principals before offering a property for sale and, on receipt of such 

authority, conduct relevant title searches. This clause provides public benefit 

insofar as it increases contractual certainty for the seller and the seller's 

agent. This certainty arises from the requirement that there be a written 

agreement between the parties along with the imposition of a discipline on the 

real estate agent to determine the status of the property (i.e. encumbrances) 

prior to agreeing to sell it. 

75 See the ACCC's 2009 Minor Variation at pp 10-12 
76 See the ACCC's 2001 Initial Determination at pp 26-38 and the ACCC's 2007 Determination at pp 17
21 
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AGGG 's 2007 Determination and Public Benefit 

7.12 	 The ACCC has previously, in effect, accepted the submission set out above77
. 

REIWA submits that the circumstances of the real estate industry in Western 

Australia have not changed and the public benefit that is derived from this 

clause remains. 

Clause 2 - Interference with Contracts or Agreements 

7.13 	 Clause 2 of the MCPs provides that where an agent has entered into an 

agency agreement, members must not induce or attempt to induce a breach 

of, or interference with, that agency agreement. 

7.14 	 Prior to entering into any agency agreement for the sale or lease of a property 

or business an agent must enquire of the prospective principal whether that 

principal has entered into any prior agency agreements in connection with the 

subject sale or lease that impose any liabilities to pay a fee or impose any 

other obligations upon a principal and, if so, what the terms of that prior 

agency agreement are. Further, an agent must not solicit or accept any 

agency if the agent is aware that any other agency is in force which may 

oblige the vendor/lessor to pay two fees or expose the vendor/lessor to a 

claim for damages for breach of contract in the event of a sale or lease taking 

place, unless the agent gives a prior written statement to the vendor/lessor 

that the vendor/lessor may be so liable if a further agency agreement is 

signed . 

Public Benefit and Previous AGGG Determinations 

7.15 	 The ACCC accepted in the ACCC's 2001 Initial Determination that this 

provision produces a public benefit given that it reflects the common law78 
. 

The ACCC accepted that these provisions produce a public benefit by 

assisting to inform sellers/lessors of their potential obligations to pay two 

commissions. The provision requiring advice to be provided that a 

seller/lessor may be liable to pay two fees or exposed to a claim of damages 

for breach of contract if multiple agreements are entered into is identical to 

one authorised by the ACCC as part of the Real Estate Institute of Australia's 

Code of Conduct on 23 November 1999. 

77 See ACCC's 2007 Determination at p 17 
78 See the ACCC's 2001 Initial Determination at para 6.2, p 26-27 
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7.16 	 The ACCC also found in its 2007 Determination that, insofar as clause 2 is 

used to prevent sellers/lessors from unwittingly breaching contracts or having 

to pay multiple commissions, it is likely to provide some public benefif9. 

7.17 	 In its 2007 Determination, the ACCC noted that it would be concerned if, for 

example, the requirement in clause 2 reduced the preparedness of agents to 

accept offers to sell a property simply on the basis that they would not be an 

exclusive agent. Additionally, the ACCC stated that it would be concerned if 

this provision was used by agents to determine which other agents they were 

competing against and using that information to decide whether they would 

list a property or not. 

7.18 	 REIWA submits that there is no evidence that the potential issues that the 

ACCC has expressed concern about in fact arise in practice. REIWA is not 

aware of any such problems arising. 

7.19 	 REIWA submits that there has been no change in circumstances in the 

practice of real estate in Western Australia to reduce the public benefit that 

arises from this clause. 

7.20 	 The soliciting provisions are to the benefit of consumers because the agent is 

forced to enquire as to whether the seller has a current agency agreement 

with another agent. The statutory Code of Conduct only requires that an 

agent must not knowingly place a seller in a position of paying two fees . 

Further, the agent is not permitted to place the seller in a position of paying 

two fees to two agents unless the seller is aware of the implication of the 

action of entering into another selling agency agreement. In other words, the 

clause requires that there be a full disclosure to consumers of the attendant 

risks associated with potentially entering into two agency agreements. 

Without these provisions sellers might unknowingly be placed in a position 

where they would be liable to pay two fees. 

Clause 3 - Agency Agreements 

7.21 	 Clause 3 of the MCPs requires agents to clearly explain to sellerllessors their 

rights and responsibilities in respect of any agency agreement and provide a 

copy of the agreement to the sellerllessor at the time it is signed. Further, 

agents who hold an exclusive appointment are not permitted to take action 

79 See ACCC's 2007 Determination at para 8.11, P 18 

Application to ACCC - Submissions (00374307) ata version 3.1 1.2011 .docx 



77. 


against a seller/lessor for recovery of a fee when a property and/or business 

has been sold or leased by a second agent who was not aware of the 

existence of the exclusive appointment and who is being paid a fee, unless 

the vendor or lessor was made fully aware of his or her responsibilities under 

the exclusive agency agreement at the time that the first agreement was 

signed. 

7.22 	 This rule protects consumers by requiring agents to fully explain to 

sellers/lessors their rights and responsibilities under agency agreements. The 

second of these provisions also provides a practical rule for resolving 

disputes between agents when exclusive agency appointments overlap. The 

provision assists in ensuring that consumers are only charged one 

commission, which is the purpose behind the statutory Code of Conduct 

provision which requires agents not to knowingly induce or attempt to induce 

a person to enter into an agency contract that would make the person liable to 

pay more than one commission.8o 

Public Benefit and Previous ACee Determinations 

7.23 	 In the ACCC's 2001 Initial Determination it found that the provisions outlined 

above provide a public benefit by ensuring that sellers/lessors make informed 

decisions about the consequence of the arrangements they enter into with 

real estate and business agents81 
. 

7.24 	 Similar comments were made by the ACCC in its 2007 Determination82 
. 

7.25 	 REIWA submits that there has been no change of circumstances so as to 

reduce the public benefit that flows from this provision. 

Clause 4 - Conjunctional Agreements 

7.26 	 A conjunctional agreement is one between a listing agent (being an agent 

authorised by the principal to sell the property) and another agent (the 

conjunctional agent) to share a fee arising from the introduction of a buyer by 

the conjunctional agent to the listing agent. On making a conjunctional 

80 See the Code of Conduct pursuant to section 101 of the Real Estate and Business Agents Act, 1978 
at clause 3(2) 
81 See the ACCC's 2001 Initial Determination at para 6.6, p 27 
82 See the ACCC's 2007 Determination at para 8.13, p 18 
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agreement, the conjunctional agent becomes a sub-agent of the listing 

agent.83 

7.27 	 The use of conjunctional agreements in Western Australia adds effectiveness 

to competition in real estate and business agency markets and enables 

property and businesses to be sold and leased with greater efficiency. The 

use of conjunctional sales in concert with the exclusive listing of properties 

and businesses produces an efficient way of selling or leasing a property or 

business. 

7.28 	 The REBA Act Code of Conduct84 and the MCPS85 require agents to act in the 

best interests of their principals except where it would be unreasonable or 

improper to do so. This effectively means that listing agents are required in 

the vast majority of circumstances to enter into conjunctional agreements 

when approached by non-listing agents. 

7.29 	 Clause 5 of the MCPs provides for minimum levels of service to be provided 

by members of REIWA when they act as conjunctional agents and clauses 4 

and 5 of the MCPs stipulate provisions for the effective operation of 

conjunctional agreements between members of REIWA, subject to those 

members being able to agree to the contrary. 

7.30 	 Specific provisions concerning conjunctional agreements in REIWA's MCPs 

were amended pursuant to the requirements of the Commission with respect 

to REIWA's previous application for authorisation.86 

7.31 	 The use of conjunctional agreements in leasing is very rare. 

7.32 	 The use of conjunctional agreements in the sale of properties adds to 

competition in the real estate and business agency markets and enables 

properties to be sold and leased with greater efficiency. In particular, the 

existence of conjunctional agents places greater competitive pressure on 

listing agents to quickly and efficiently find buyers than would otherwise be 

the case. 

83 See the ACCC's 2001 Initial Determination at pp 27-28 
84 Clause 2 
85 Clause 10.1 
86 See the ACCC's 2001 Determination at pp 27-34 
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7.33 	 The use of conjunctional agreements increases the efficacy and public benefit 

associated with the exclusive agency agreement system. In particular, the 

use of conjunctional agents maximises the exposure of sellers and properties 

or businesses to numerous agents. Conjunctional agreements also give 

buyers an effective method of accessing a wide range of properties. Whilst it 

is relatively rare for buyers to appoint agents to act for them when purchasing 

properties (and thereby become liable to pay the agent a fee), buyers 

frequently approach agents on the basis that the agents will locate a suitable 

property for the particular buyer and then introduce the buyer to that property. 

The incentive for the agent to become involved in this process is that, upon 

introducing the buyer to the property, the agent concerned can enter into a 

conjunctional agreement with the listing agent and thereby share in the listing 

agent's fee. 

7.34 	 Given the importance of conjunctional agreements, there is a substantial 

public benefit in ensuring that the system operates clearly and efficiently. In 

particular, it would not be in the interests of sellers or buyers for agents to be 

embroiled in disputes with each other over the terms of conjunctional 

agreements or for non-listing agents to be reluctant to enter into conjunctional 

agreements because of the potential for disputes or because the system is 

unwieldy. 

7.35 	 REIWA notes that most conjunctional agreements between agents tend to be 

verbal and often the terms of those verbal agreements do not contain details. 

The conjunctional provisions in the MCPs can therefore be an effective way of 

providing certainty to conjunctional agreements and thereby resolve disputes. 

In turn, this results in non-listing agents continuing to have confidence in the 

conjunctional system and provides a corresponding confidence in both sellers 

and buyers in participating in the conjunctional agency system. 

7.36 In the submissions provided by REIWA in support of its application the 

subject of the ACCC's 2007 Determination, REIWA noted that it had 

previously stated that over 90% of arbitrations conducted by REIWA 

concerned disputes between agents regarding the terms of conjunctional 

agreements. It also noted that the number of those arbitrations, however, had 

fallen over the previous four years and had dropped to an average of only one 

per year. This trend has continued over the past five years and there has 

only been one arbitration during that period that has dealt with a dispute 
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between agents regarding conjunctional fees. All other disputes between 

agents concerning conjunctional fees that have been referred to REIWA have 

been able to be resolved by mediation conducted by REIWA. REIWA 

contends that this is evidence of the success that has been derived in 

producing certainty with the system of conjunctional sales as a consequence 

of the terms of the MCPs. This produces significant public benefit in that the 

conjunctional system of sales is encouraged and the overall transaction costs 

associated with sales is reduced on an industry-wide basis because 

unnecessary time and money being spent on legal arguments is avoided. 

Public Benefit and Previous Aeee Determinations 

7.37 	 In the ACCC's 2001 Initial Determination, the ACCC noted that the scope of 

REIWA's application for authorisation did not extend to determining whether 

conjunctional agreements per se provide a public benefit outweighing any 

associated public detriment. The ACCC had only been asked to consider 

whether the rules in the MCPs regulating the making of conjunctional 

agreements by REIWA members provided a net public benefit. However, the 

ACCC noted that it is relevant to this issue that conjunctional agreements play 

a significant and beneficial role in the Western Australian real estate industry, 

particularly given the high incidence of exclusive agency agreements. 

Consequently, the ACCC commented that it would be concerned if any 

provisions in the MCPs restricted the use or effectiveness of conjunctional 

agreements.87 

7.38 	 Similar comments were made by the ACCC in its 2007 Determination. The 

ACCC noted that it is not assessing whether the use of conjunctional 

agreements by real estate agents in Western Australia is either good or bad 

but only whether the rules set out by REIWA to govern conjunctional 

agreements restrict competition or benefit the public. In relation to the 

preamble to clause 4 of the MCPs (as to which, further detail is given below), 

the ACCC stated that it would consider any attempts by an industry group or 

professional association to set or restrict price decisions as being highly anti

competitive. The ACCC considered therefore that a statement or provision 

contained within a code which makes it clear to users that no such restrictions 

87 See the ACCC's 2001 Initial Determination at para 6.19 at p29 
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apply, while not necessarily providing a public benefit, may serve to decrease 

any potential detriment arising from the arrangement88 
. 

7.39 	 The ACCC did, however, consider that provisions in clause 4.2 of REIWA's 

MCPs had the potential to restrict competition. In particular, the requirements 

that conjoining agents identify prospective buyers to the listing agent and that 

the listing agent then not approach that prospective buyer if a conjunctional 

agreement is not entered into, could raise competition concerns. The ACCC 

accepted, however, that agents who had been approached by prospective 

buyers are not obliged to introduce them to listing agents and would probably 

be less likely to do so if they thought they might be circumvented. Therefore, 

the ACCC considered that, to the extent that agents consider conjunctional 

agreements to be an effective mechanism for selling properties and in the 

best interests of their clients, provision 4.2 might provide some benefit89 
. 

7.40 	 With respect to the remaining provisions of clause 4, the ACCC considered 

that, insofar as those provisions encourage the efficient use of conjunctional 

agreements which leads to fewer disputes, the provisions are likely to 

generate a public benefit. 

7.41 	 In all of the circumstances described above, REIWA submits that the public 

benefit that has previously been acknowledged by the ACCC as flowing from 

the MCP's provisions regarding conjunctional sales continues to exist. 

7.42 	 Further detail regarding specific provisions contained in the MCPs concerning 

conjunctional agreements and provisions regarding fee negotiation and 

relations between agents, sellers and buyers are set out below. 

Fee negotiation 

7.43 	 In the preamble to clause 4 of the MCPs it is noted that listing agents have 

complete freedom to negotiate the fee for a sale or a lease with a vendor or 

lessor both as to the method of its calculation and to its amount. It is also 

noted in the preamble that the listing agent has complete freedom to 

negotiate the sharing of the fee with other agents participating in the sale or 

lease. In the ACCC's 2001 Initial Determination the ACCC found that there 

88 See the ACCC's 2007 Determination at paras 8.23 - 8.24, p 19 
89 See, generally, the ACCC's 2007 Determination at paras 8.23 - 8.27, pp 19-20 

Application to Aeee - Submissions (00374307) ala version 3.11.2011.docx 



82. 


was a public benefit flowing from this provision.9o The ACCC also noted in its 

2001 Initial Determination that REIWA's standard agency agreements contain 

an equivalent provision to the above. 

Relations between agents, sellers/lessors and buyers/lessees 

7.44 	 Provisions dealing with these issues are set out in MCP clause 4. Upon the 

making of various alterations to MCP clause 4 as identified by the ACCC, the 

ACCC found in its 2001 Initial Determination that these provisions provide a 

public benefit that outweighs any public detriment by facil itating the effective 

and efficient operation of the conjunctional agreement system.91 Specific 

features of MCP clause 4, in the form that currently exists in the MCPs 

(following upon the making of the changes identified by the ACCC) are set out 

below. 

7.45 	 MCP clause 4.1 requires agents entering into conjunctional agreements to 

ensure that all of the conditions of that agreement are clearly agreed. In the 

absence of any express agreement to the contrary between the listing agent 

and the conjunctional agent, the onus is on listing agents to propose the 

terms of the agreement to conjunctional agents and conjunctional agents to 

prepare a written agreement. 

7.46 	 These provisions are designed to avoid vagueness with respect to the terms 

of conjunctional agreements and thereby avoid disputes and this produces 

public benefit. 

7.47 	 Subject to express agreement to the contrary, if an agent has a prospective 

buyer or lessee and requests a listing agent to conjoin, the prospective buyer 

or lessee must first be identified to the listing agent pursuant to the terms of 

MCP clause 4.2. 

7.48 	 This provision aims to avoid any disputes about whether or not the listing 

agent had earlier contact with the prospective purchaser and introduced that 

person to the property. The requirement is often determinative of whether a 

conjunctional agent is entitled to a fee or not. 

90 See the ACCC's 2001 Initial Determination at para 6.21, p30 
91 See the ACCC's 2001 Initial Detennination at para 6.24, pp33-34 
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7.49 	 Pursuant to MCP clause 4.2, unless otherwise agreed, conjunctional 

agreements remain in force with respect to the prospective buyer or lessee 

until the listing agent's authority to sell or lease the property or business 

expires. 

7.50 This provision avoids the potential for disputes caused by uncertainty about 

when a conjunctional agreement expires. In particular, if such uncertainty 

exists, it might be possible for a listing agent to argue that a conjunctional 

agent is not entitled to a fee because the agreement expired after a 

prospective buyer was introduced to a property but before the contract for 

sale was signed. 

7.51 Pursuant to MCP clause 4.2 agents are required to agree to act in conjunction 

with fellow agents unless satisfied that it is not in the best interests of the 

seller or lessor. Further, a listing agent who has been informed of a 

prospective buyer by a prospective conjunctional agent is prevented from 

approaching that buyer if a conjunctional agreement is not subsequently 

entered into unless the listing agent has previously introduced the buyer to 

the relevant property. This provision encourages the use of conjunctional 

agreements. 

7.52 By clause 4.4 of the MCPs conjunctional agents are prohibited from 

breaching their common law duty of fidelity to listing agents including, unless 

agreed to the contrary, the requirement that conjunctional agents not use for 

their own personal benefit, to the detriment of the listing agent, information 

acquired in the course of his or her employment as the conjunctional agent. 

Further, conjunctional agents are entitled to make direct contract with sellers, 

both during and after the period of the conjunctional agreement, but all offers 

to purchase the relevant property must be either put to the seller through the 

listing agent or, alternatively, the listing agent must be informed by the 

conjunctional agent of the fact of such an offer being put to the seller prior to 

the seller's acceptance of that offer. 

7.53 	 This provision reflects the common law duty of fidelity upon a conjunctional 

agent that includes not misusing the relationship so as to gain advantage for 

the sub-agent at the detriment of the principal agent. Whilst the provision 

enables conjunctional agents to present offers directly to sellers, the 

requirement that listing agents be informed of that contact avoids potential 
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dangers that could arise if listing agents were bypassed in this process. In 

particular, sellers usually provide listing agents with a large amount of 

information and discuss various issues, such as any special conditions that 

might need to be placed in the final contract. Very often, the conjunctional 

agent will not have been privy to this information. Further, a conjunctional 

agent will often not be aware of other offers or potential offers. Unless the 

listing agent is involved in the process of putting offers to the seller, there is a 

danger that the interests of the seller will not be served (such as, the best 

price not being obtained or important special conditions being left out of the 

agreement). 

7.54 	 By clause 4.2(b) of the MCPs, listing agents are prohibited from approaching 

the prospective buyer/lessee the subject of a conjunctional agreement unless 

the conjunctional agent is informed of the matters to be raised with the 

buyer/lessee beforehand, it is otherwise agreed by the listing and 

conjunctional agent, or the buyer/lessee approaches the listing agent. 

7.55 	 This provision allows some contact between a listing agent and buyer, which 

may, in some circumstances, be to the benefit of the seller/lessor and 

purchaser without undermining the position of the conjunctional agent or 

creating doubt about who introduced the buyer to the property.92 Without this 

rule, the position of the conjunctional agent would be undermined. In addition, 

the potential for disputes as to whether the conjunctional agent had 

introduced the buyer or lessee would be increased, which would reduce the 

commercial attractiveness of conjunctional agreements. The provision also 

prevents purchasers from having to deal with multiple agents. 

7.56 	 By MCP clause 4.5 listing agents must within 24 hours of receiving an offer 

from a conjoining agent, present it to the seller or lessor and notify the 

conjoining agent that the offer has been presented. The listing agent must 

provide an explanation to the conjoining agent if an offer is not presented 

within 24 hours. If an offer is rejected, the listing agent must return it to the 

conjoining agent with written notification of the rejection signed and dated by 

the seller or lessor. 

7.57 	 This rule protects the interests of sellers, lessors, buyers and lessees. 

92 See the ACCC's 2001 Initial Determination at para 6.25, p34 
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7.58 	 Clauses 4.6 and 4.7 of the MCPs set out provisions regulating the processing 

of contracts of sale between the listing agent and conjunctional agent and the 

payment of conjunctional agreement fees. These provisions also facilitate the 

orderly and effective use of conjunctional agreements and provide a 

mechanism for ensuring certainty in the process, so as to avoid the potential 

for future disputes, make the process of conjunctional sales more attractive to 

agents and assist in the efficient delivery of real estate and business agency 

services to consumers. 

7.59 	 REIWA underlines that the provisions in the MCPs relating to conjunctional 

sales facilitate the orderly use of conjunctional agreements. It is reiterated 

that, as appropriate, the provisions are made subject to the right of agents to 

agree to the contrary. 

Clause 5 - Reasonable contact with buyers/lessees 

7.60 	 Under MCP clause 5 a listing or conjunctional agent who intends to claim a 

fee on the basis of introducing a prospective buyer or lessee to a property or 

business must ensure that reasonable contact is maintained with that 

prospective buyer or lessee. The term "reasonable contact" includes, but is 

not limited to, when reasonably practicable: 

• 	 for the sale or lease of a property, communicating with the prospective 

buyer or lessee at least once in the 14 days before the contract is 

entered into. 

• 	 for the sale or lease of a business, communicating with the buyer or 

lessee at least once in the 28 days before the contract is entered into; 

and 

• 	 carrying out at least one inspection of the property or business 

concerned with the prospective buyer or lessee. 

7.61 	 Further, clause 5.2 of the MCPs provides that, unless otherwise agreed, in 

addition to maintaining reasonable contact, conjunctional agents must 

perform the following tasks to claim a fee: 

• introduce the buyer or lessee to the property or business; and 

• provided the listing agent with the name of the buyer or lessor. 
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7.62 	 The concept of agents needing to "introduce" a purchaser to a property to 

obtain a fee is a common one in the real estate industry. Indeed, REIWA's 

Standard Exclusive Agency Agreements define the term "introduce" to mean 

that the entity who claims to have introduced the buyer concerned has been 

the effective cause of the relevant sale. This definition reflects the common 

law approach to the concept of "introduce" in a real estate setting. 

7.63 	 The provisions of clause 5 of the MCPs further ensure the orderly working of 

the conjunctional agreement system and ensure that agents provide a 

minimum level of services to buyers. 

Public Benefit and Previous Aeee Determinations 

7.64 	 In the ACCC's 2001 Initial Determination the ACCC noted that generally 

agents were entitled to a commission where their introduction of the buyer is 

the effective cause of sale. The ACCC accepted that the provisions in clause 

5 assist in establishing whether an introduction was the effective cause of the 

sale. Accordingly, they provide a public benefit by reducing the potential for 

disputes between agents and sellers/lessors, and between listing and 

conjunctional agents, on this issue.93 

7.65 	 Similarly, in the ACCC's 2007 Determination it accepted that if the provisions 

outlined in clause 5 provide greater certainty for parties which leads to fewer 

disputes, they are likely to generate some public benefit94 
. 

Conflicts of interest 

7.66 	 Clause 7 of the MCPs requires agents to comply with the REBA Act and the 

associated Code of Conduct for agents and sales representatives made 

under that legislation in relation to conflicts of interest. 

Public Benefit and Previous Aeee Determinations 

7.67 	 In the ACCC's Initial 2001 Determination the ACCC found that, to the extent 

that the conflict of interest provisions in the legislation provide a public benefit, 

the MCP's provision also provides a public benefit95 
. 

93 See the ACCC's 2001 Initial Determination at para 6.30, p35 
94 See the ACCC's 2007 Determination at para 8.31, P 20 
95 See the ACCC's 2001 Initial Determination at para 6.32, p36 
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7.68 	 In the ACCC's 2007 Determination the ACCC stated that it considers that 

REIWA members would have to comply with these provisions irrespective of 

this clause in the MCP but, to the extent that the MCP's increased awareness 

of conflict of interest issues, it may provide some benefit96 . 

Clause 8 - Advertising 

7.69 	 Under clause 8 of the MCPs advertising must clearly show an agent's full 

trading name and telephone number. All advertising or marketing materials 

must display the agent's full trading name together with the telephone number 

of the agent's principal licensed office or relevant branch office (other 

requirements that previously existed in this MCP relating to the prominence to 

be given to those details were deleted as part of the requirements of the 

ACCC's 2001 Initial Determination in relation to the MCPS).97 

7.70 	 It is noted that the REBA Act requires advertisements to contain such details 

as are sufficient to identify agents.98 The requirement that agent's details be 

included with advertising enables consumers to ascertain who has been 

behind an advertisement or other promotion. 

Previous ACee Determinations 

7.71 In the ACCC's 2007 Determination the ACCC stated that it considers that any 

restrictions on advertising in the context of an industry code, other than 

general requirement that advertisements not be misleading or deceptive, are 

likely to produce a public detriment. However, in this instance, the ACCC 

noted that the provisions contained in clause 8 essentially replicate 

advertising requirements contained in the Real Estate and Business Agents 

Act, 1987 and are therefore enforceable with or without the members' Code99. 

Clause 9 - Signs 

7.72 	 By clause 9 of the MCPs "for sale", "for lease" and "auction" signs may only 

be erected if valid written authority has been granted by the principal and 

must be taken down on or before the day of settlement. All signs should be 

kept in good order and condition so as not to detract from the value of the 

96 See the ACCC's 2007 Determination at para 8.33, p 20 
9 7 See the ACCC's 2001 Initial Determination para 6.37, p36 
98 See Section 62(2) of the Real Estate and Business Agents Act, 1978 
99 See the ACCC's 2007 Determination at para 8.35, pp 20-21 
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property and/or business concerned or in the immediate vicinity and, where 

an agent is engaged by a strata company and manages the strata company 

only, that agent may, with the authority of the strata company, erect a sign 

which clearly conveys that the authority is limited to the management of the 

strata company. 

7.73 	 These provisions carry with them the public benefit of providing a minimal but 

sensible level of regulation of the use of real estate signage so as to underline 

the need to comply with principal's instructions, to not mislead consumers 

with respect to strata company signage and to advance consumer protection 

by maintaining the quality of signs. (An earlier provision in the MCPs that 

prohibited agents from erecting standard managing agency signs on strata 

title buildings unless the agent managed all of the properties or businesses in 

the complex was removed as part of the ACCC's requirements in its Initial 

2001 Determination ).100 

Previous ACee Determinations 

7.74 	 In the ACCC's 2007 Determination it found that these requirements are 

unlikely to raise trade practice concerns 101. 

Clause 10 - Conduct of Agents 

7.75 	 MCP 10 sets out standards that members of REIWA must comply with in the 

conduct of their real estate businesses. As mentioned in paragraphs 7.6 to 

7.9 above MCP 10 initially contained consumer protection provisions that 

could be enforced by consumers bringing complaints before REIWA PSTs. 

MCP 10 was amended by REIWA in 2008, as authorised by the ACCC in its 

minor variation of authorisation the subject of the ACCC's 2009 Minor 

Variation Determination, so as to remove the consumer protection provisions, 

save for a requirement that agents not knowingly engage in misleading or 

deceptive conduct. The other provisions now contained within MCP 10 

require members to act fairly and honestly in their dealings with other 

members and preclude members from engaging in harsh or unconscionable 

conduct in their dealings with other members. 

100 See the ACCC's Initial 2001 Determination at para 6.38-6.41, p37 
101 See the ACCC's 2007 Determination at para 8.36, p 21 
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7.76 	 Whilst the remaining provisions in MCP clause 10 are not able to be used 

directly by consumers to make complaints to REIWA Tribunals, it is submitted 

that the conduct prescribed by these provisions continues to provide public 

benefit because the provisions are transparent, clearly stated and require a 

standard of conduct amongst real estate agents that is desirable. Ensuring 

that this standard of conduct, including the avoidance of knowingly engaging 

in misleading or deceptive conduct, produces a public benefit. 

Previous AGGG Determinations 

7.77 	 It is reiterated that the ACCC found in its 2009 Minor Variation Determination 

that the changes made by REIWA to MCP clause 10 did not result in a 

reduction in the net benefit to the public generated by authorisation A91026 102 

The Gounterfactual 

7.78 	 In applying the "future with-and-without test', it is submitted that if the MCPs 

were not authorised in the manner sought by REIWA, the delivery of real 

estate services within Western Australia would be adversely effected in that 

the MCPs prescribe behaviour by its members that produce transaction 

efficiencies and minimum standards of conduct that produce public benefit. 

The specific public benefits that have been identified above would be lost if 

the MCPs did not contain the provisions that have been identified in these 

submissions. 

8. THE AUCTION CODE OF CONDUCT 


8.1 	 The Auction Code imposes obligations upon REIWA members as to the 

manner in which they must conduct auctions. 

8.2 	 The provisions of the Code were the subject of the authorisation provided by 

the ACCC in its 2007 Determination. 

8.3 	 The terms of the document were initially finalised by REIWA in consultation 

with the ACCC. The document was created in part as a consequence of an 

102 See the ACCC's 2009 Minor Variation Determination at para 5.12, p 11 
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approach made by the ACCC to REIWA in October 2003. Subsequently, 

drafts of the Auction Code were presented to the ACCC for comment. 

8.4 	 Suggestions made by the ACCC at a meeting between officers of the ACCC 

and officers of REIWA on 6 July 2004 and in a letter from the Regional 

Director of the ACCC dated 23 March 2005 were taken into account in the 

final draft of the document. 

8.5 	 Matters addressed by REIWA in drafting the Code that arose out of the 

meeting with the ACCC on 6 July 2004 include the following: 

• 	 that the Code have a stated objective; 

• 	 that there be a provision as to how real estate agents deal with 

members of the public with respect to the conduct of auctions; 

• 	 that the Code include a provision whereby terms such as "auctioneer" 

and "the public" are defined; 

• 	 that the Code include provisions requiring members not to engage in 

high pressure tactics, unconscionable conduct or harassment in 

respect to auctions; 

• 	 that the Code include a provision whereby the fact that a vendor bid is 

being made must be identified by the auctioneer contemporaneously 

with each such vendor bid being made. This provision was to be in 

addition to the provision contained in the original draft Code requiring 

the identification of persons bidding on or behalf of the seller before 

the auction commences. 

8.6 	 Further amendments made to the Auction Code following upon the letter from 

the Regional Director of the ACCC dated 23 March 2005 included the 

following: 

• 	 the objects of the Code were supplemented with provisions setting out 

the methods by which those objects would be achieved; 

• 	 examples were provided by way of a footnote to clause 3.2 of the 

Code of the types of activities that might give rise to a breach of 

Application to ACCC - Submissions (00374307) ata version 3.11.2011.docx 



91. 


prohibitions upon high pressure tactics, harassment and 

unconscionable conduct; 

• 	 clause 9 of the Auction Code was introduced so as to bring to the 

attention of consumers and others the existence of REIWA's 

complaints-handling system. 

8.7 	 Clause 7 of the Code was introduced so as to reflect the fact that REIWA will 

promote the term of the Auction Code to consumers and its members, REIWA 

will collect data with respect to the Code of Conduct in accordance with 

procedures set out in its Part IV Competition and Consumer Act, 2010 and 

Auction Code Compliance Manual, REIWA will review the terms of the Code 

and its efficacy in accordance with the procedures set out in that Manual and 

consumers and members may access the Compliance Program by making 

written contact with REIW A. 

8.8 	 Further to or in addition to the provisions referred to above, the Auction Code 

includes the following significant matters: 

(i) 	 by Auction Code clause 3.1 agents must act at all times with honesty 

and fairness when dealing with members of the public; 

(ii) 	 by Auction Code clause 3.2 agents must at no time act in an 

unconscionable manner, unduly harass or coerce any members of the 

public or apply sales pressure that in all the circumstances is unfair; 

(iii) 	 by clause 4.1 of the Code agents are prohibited from advertising a 

property as being for sale by auction unless there is intended to be a 

genuine auction and unless a legally valid written authority to action 

has been executed by the seller; 

(iv) 	 by clause 4.2 of the Code prior to the auction the agent shall make 

available for inspection to any person who so requests the terms and 

conditions on which the sale of the property by auction will be 

undertaken; 

(v) 	 by Auction Code clause 4.3, if applicable, the agent shall specify in the 

terms and conditions of sale referred to in clause 4.2 that the seller 

reserves the right to bid for the property either personally or through 

an agent and shall identify the number of those reserved bids; 
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(vi) 	 by clause 4.4 of the Auction Code the agent shall make the Code 

available for inspection prior to the auction by providing copies of the 

Code to any person to whom the agent gives a copy of the terms and 

conditions of the auction; 

(vii) 	 by clause 4.5 of the Auction Code, if a seller so instructs, the agent 

must inform the public in all advertising devised by the agent with 

respect to the property that offers for the property may be considered 

prior to the auction; 

(viii) 	 by clause 5.1 of the Auction Code the terms and conditions of the 

auction sale shall be on display and available for inspection together 

with the Code at the auction. Any portion of the terms and conditions 

relating to the description of the property shall be read aloud by the 

auctioneer at the commencement of the auction; 

(ix) 	 by clause 5.2 of the Auction Code, before commencement of the 

bidding for the property, the auctioneer is required to announce 

whether the seller is selling with a reserve price. It is not necessary for 

the reserve price to be disclosed to bidders; 

(x) 	 by clause 5.3 of the Auction Code, if the seller has reserved the right 

to bid for the property either personally or through an agent, the 

auctioneer is required to announce that fact prior to the 

commencement of the bidding and shall at that time specify whether 

the auctioneer, the seller or some other person on behalf of the seller 

will be making the bids. Where the auctioneer has been appointed to 

bid on behalf of the seller all bids made on behalf of the seller shall be 

so made by the auctioneer and notice of that fact shall be given prior 

to the commencement of the bidding for the property. Where the seller 

or some other person other than the auctioneer shall be bidding on 

behalf of the seller the auctioneer is required to identify that person 

prior to the commencement of the bidding. The auctioneer is required 

to announce prior to the commencement of bidding for the property 

the maximum number of bids which shall be made during the auction 

by the seller or on behalf of the seller. The auctioneer shall announce, 

contemporaneously with any bid made by or on behalf of the seller, 

the fact that the bid has been made by or on behalf of the seller. 
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l\Jeither the agent nor any sales person engaged by the agent shall 

make or assist any person in making a bid on behalf of the seller in 

contravention of any announcement made by the auctioneer; 

(xi) 	 by clause 5.4 of the Auction Code, if a property is to be sold at auction 

without reserve no bid shall be made by or on behalf of the seller; 

(xii) 	 by clause 5.5 of the Auction Code, the auctioneer shall ensure that the 

amount of any bid is clearly stated; 

(xiii) 	 by clause 5.6 of the Auction Code, the auctioneer shall resolve any 

disputed bid in accordance with the terms and conditions of sale 

governing the auction; 

(xiv) 	 by clause 5.7 of the Auction Code when any person asks the 

auctioneer whether a current bid was made by or on behalf of the 

seller the auctioneer IVIUST respond by advising whether or not the 

bid was made by or on behalf of the seller; 

(xv) 	 by clause 5.8 of the Auction Code, under no circumstances maya bid 

made on behalf of a seller by an auctioneer or a real estate agent be 

at or in excess of any seller's reserve price; 

(xvi) 	 by clause 5.9 of the Auction Code, the auctioneer shall always clearly 

announce when the property is about to be sold under the hammer; 

(xvii) 	 by clause 6 of the Auction Code, dummy bidding is prohibited. 

8.9 	 Minor amendments have been made to the Auction Code since the ACCC's 

2007 Determination. Those minor amendments were the subject of the 

ACCC's 2007 Minor Variation Determination and the ACCC's 2009 Minor 

Variation Determination. 

8.10 	 By virtue of the ACCC's 2007 Minor Variation Determination, clause 5.4 was 

amended so that the requirement that if a property is to be sold at auction 

without reserve, no bid should be made by or on behalf of the seller, does not 

apply to any auction where a Court has ordered that the auction will take 

place without reserve. The purpose of this amendment was to avoid the 

difficulties that could arise with this requirement when a Court orders that an 

auction take place without reserve. Such orders are made by Courts 
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occasionally in, for example, family law disputes. It was submitted by REIWA 

in support of its application for variation that when a Court orders that an 

auction take place without reserve and where the parties are at liberty to bid, 

it is likely that the seller who is bidding is also a genuine buyer. There is 

therefore not the same risk that a non-seller bidder will be misled into thinking 

that a person he or she is bidding against is a buyer when that is not the 

case. It was noted by REIWA that the seller will still be publicly identified as a 

seller as a consequence of other obligations contained in the Auction Code. 

8.11 In the ACCC's 2007 Minor Variation Determination it accepted that the 

proposed variation was minor and that the variation would be unlikely to result 

in a reduction in the net benefit to the public that arose from the original 

authorisation . The ACCC noted that it would be detrimental to restrict sellers 

from using REIWA members should they choose to bid at an auction where 

the Court had made an order in the terms contemplated103
. 

8.12 	 Additional amendments were made to clause 8 of the Auction Code as a 

consequence of the matters the subject of the 2009 Minor Variation 

Determination. In particular, in the light of the deletion of most of the 

consumer protection provisions contained in clause 10 of the MCPs, clause 8 

of the Auction Code was amended so as to ensure that those consumer 

protection provisions remained available to the benefit of consumers with 

respect to auctions. It is reiterated that whilst the general consumer 

protection provisions that had in the past been contained in clause 10 of the 

MCPs mirrored provisions that existed in the REBA Act Code of Conduct, the 

Code of Conduct does not address matters concerned with auctions with the 

specificity of the REIWA Auction Code. For this reason, the consumer 

protection provisions have been retained by REIWA in its Auction Code. The 

ACCC considered in the 2009 Minor Variation Determination that these 

amendments to the Auction Code simply maintained the status quo in this 

respect and that there was no reduction in the net benefit to the public104
. 

Public Benefit 

8.13 	 The Auction Code produces public benefit in that it clearly proscribes the 

minimum levels of conduct of real estate agents, real estate sales 

103 See the ACCC's 2007 Minor Variation Determination at paras 6.5 - 7.5, pp 5-6 
104 See the ACCC's 2009 Minor Variation at paras 5.10 and 6.3, p 11 
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representatives and auctioneers involved in auctions. This promotes 

consumer protection in that the terms of the Code promote transparency, 

honesty and fairness in the conduct of auctions and assist with the efficient 

delivery of the auction process. 

8.14 	 The effect of the Code is to require REIWA members to adhere to the terms 

of the document and to enable REIWA and members of the public to enforce 

the Code by reference to an established disciplinary process. 

8.15 	 It is noteworthy that the Code deals specifically with issues with respect to 

auctions that have attracted wide-spread media and consumer attention in 

Australia, including the practice of dummy bidding (auctioneers taking "bids" 

from non-existent, fictitious bidders) and vendor bids. Dummy bids are 

banned completely and vendor bids are regulated so as to be transparent and 

exercisable in a manner that is not misleading or deceptive to potential 

buyers. On the other hand, the practice of vendor bidding that carries with it 

the benefit of often enabling the process of the taking of bids at auctions to 

commence (and thereby overcoming the frequent reluctance of people to start 

the bidding process at an auction), is maintained. 

8.16 REIWA notes that the terms of its Auction Code are generally consistent with 

the suggested statutory provisions contained in the draft paper produced 

pursuant to a working group established by the Ministerial Council on 

Consumer Affairs entitled "Conduct Harmonisation for Occupations in the 

National Occupational Licensing System. Property Agent Occupations 

Conduct Policy Development Paper - Conduct Element: Auctions", dated 

September 2011 . 

Public Benefit v Anti-Competitive Effect/Public Detriment 

8.17 	 Any anti-competitive effect brought about by the requirement that REIWA 

members comply with the Auction Code is substantially outweighed by the 

fact that the Auction Code provides considerable consumer protection, 

transparency and efficiencies in the auction process. The terms of the 

Auction Code are clear, certain and transparent. 
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Previous Aeee Determinations 

8.18 	 In the ACCC's 2007 Determination it reiterated its stated view that self

regulatory codes that specify standards of conduct for industry participants 

can potentially deliver consumer protection benefits and reduce regulatory 

burdens for business. However, detriments may arise if provisions of a code 

restrict or hinder competitive forces. In this instance, the ACCC noted that 

the Real Estate and Business Agents Act had no specific provisions relating 

to auctions and auctions in Western Australia are regulated by the Auction 

Sales Act, 1973. The Auction Sales Act is designed to regulate a broad 

range of options from real estate to wool and livestock to motor vehicles. 

However, the Auction Sales Act contains only limited guidance in relation to 

the conduct of an auction and has no specific provisions relating to the 

conduct of a real estate related auctions 105 . 

8.19 	 The ACCC also considered that to the extent the Auction Code is to be made 

available to the public at auctions it is generally to be promoted. It is likely 

that the code will raise awareness amongst industry participants and the 

public of their consumer protection rights and responsibilities and therefore 

generate a public benefit. This is notwithstanding that some of the consumer 

protection provisions in clause 8 of the Auction Code are also found in other 

legislative provisions 106. 

8.20 	 The ACCC also considered that, as the Auction Code requires an auctioneer 

to make certain disclosures about the seller prior to the auction , including 

identifying them, and also requires them to prevent the seller from bidding in 

certain circumstances, the Auction Code is likely to generate a public 

benefit107. 

8.21 The ACCC noted that REIWA's outright prohibition on dummy bidding is likely 

to generate a public benefit by ensuring transparency and avoiding false or 

misleading representations 108 . 

8.22 	 Overall , the ACCC concluded that the Auction Code is likely to provide a level 

of protection for consumers that is beyond that provided by legislation and is 

therefore likely to generate a public benefit109
. 

105 See the ACCC's 2007 Determination at paras 10.14 and 10.15, p 27 
106 See the ACCC's 2007 Determination at para 10.17, P 28 
107 See the ACCC's 2007 Determination at para 10.21, P 28 
108 See the ACCC's 2007 Determination at para 10.23, P 28 
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8.23 	 REIWA submits that the observations made by the ACCC in its 2007 

Determination remain applicable to the Auction Code and there have been no 

change in circumstances that diminishes the public benefit that is produced 

by the Auction Code. 

REIWA Reviews of the Efficacy of the Code of Conduct 

8.24 	 Pursuant to clause 7 of the Auction Code, REIWA is required to review the 

term of the Auction Code and the efficacy of its terms in providing consumer 

protection . REIWA is also required to promote the terms of the Code. These 

procedures are to take place in accordance with the terms set out in the 

REIWA Part IV of the Competition and Consumer Act and Auction Code of 

Conduct Compliance Program. 

8.25 	 Pursuant to these requirements, during the period November 2009 through to 

December 2010, REIWA conducted an audit of 142 auctions that were 

conducted by REIWA members. 

8.26 	 REIWA organised the audit by contracting the services of REIWA members 

associated with the REIWA's Buyers' Agent Network to attend auctions and 

observe the proceedings at those events. 

8.27 	 The review cost REIWA $35,500.00. 

8.28 	 The observers who conducted these audits prepared a written report that 

addressed five main issues. Those issues were: 

• 	 were the terms and conditions of the auction on display? 

• 	 was the REIWA Auction Code of Conduct on display? 

• 	 if the auctioneer had been appointed to bid on behalf of the seller, had 

all such bids been made by the auctioneer? 

• 	 did the auctioneer announce contemporaneously with any bid by a 

seller that it was a seller's bid? 

• 	 were there any concerns about dummy bidding? 

109 See the ACCC's 2007 Determination at para 10.24, P 28 
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8.29 	 The listing agency connected with the auction was not aware that the auction 

was the subject of an audit or any other observation. 

8.30 	 The results of the audit were that no concerns were raised as to dummy 

bidding at any of the auctions that were observed. 

8.31 	 REIWA has not received notice of any concerns from members of the public 

regarding the conduct of auctions. 

8.32 	 No serious breaches of the Auction Code were reported. However, in a 

number of instances, REIWA members were reminded of their obligations to 

have the Auction Code and/or the terms and conditions of the auction on 

display. 

8.33 	 REIWA has introduced two forms to assist members with the auction process. 

Those forms are in a checklist format and represent a method of reminding 

members of their obligations under the Code. 

8.34 	 REIWA intends to maintain its auditing of the auction process at a rate of 

auditing four auctions per month. 

The Counterfactual 

8.35 	 In applying the "future with-and-without tesf' to the Auction Code, REIWA 

submits that it would be detrimental to the conduct of auctions and consumer 

protection for the Auction Code to be discontinued. The Code produces the 

public benefits that have been identified above and referred to by the ACCC 

in its 2007 Determination. The code is expressed in clear and certain terms 

and it would be detrimental to the public for this regulation of the conduct of 

auction by REIWA members to be removed. 

9. STANDARD EXCLUSIVE AUTHORITY AGENCY AGREEMENTS 


9.1 	 REIWA seeks authorisation of the agreement between it and its members and 

amongst REIWA members to make available for use the common forms that 
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it provides to its members and the public to appoint agents to sell or lease 

real estate and to sell businesses on an exclusive basis110
. 

9.2 	 REIWA produce a number of Exclusive Selling Agency Forms and Exclusive 

Managing Agent Agreement Forms that may be used by agents and their 

clients to appoint agents on an exclusive basis for the selling and/or leasing of 

properties or the sale of businesses 111. The agreements made available to 

members of the public mirror the form of the agreements produced by REIWA 

for REIWA members and REIWA proposes that the standard exclusive 

agency agreements the subject of this application for authorisation will also 

be made available for purchase by non-members. 

9.3 	 Exclusive Agency Agreements can generally be stated to be the 

appointments by principals of agents to sell or lease a property or business 

on the basis that if a sale or lease of the property or business occurs during 

the term of the exclusive agency, whether or not that sale or lease takes 

place as a result of the introduction by the agent of a buyer or lessee, the 

agent will be entitled to the agreed commission. 

9.4 	 It is important to note that nothing in REIWA's Articles, MCPs or any other 

documents or directives require agents to be appointed by principals on an 

exclusive basis or protects the position of exclusive agents. Rather, exclusive 

agency is but one type of arrangement which may be made between agents 

and sellers or lessors. Indeed, REIWA also produces standard forms for open 

(non-exclusive) listings of properties and does not seek to induce members of 

the public to enter into exclusive agency agreements rather than alternatives 

such as open listings, except when consumers choose to use the Multiple 

Listing Service. 

9.5 	 REIWA's standard Exclusive Agency Agreements with respect to the sale of 

properties provide an option for sellers to reserve the right to sell the property 

without having to pay a commission. 

110 In the ACCC's 2007 Determination the ACCC noted that whilst REIWA had appeared to seek 
authorisation for the standard form contracts themselves, it is the agreement between REIWA members 
to make available for use the standard forms which is the relevant conduct that may raise concerns 
under the Trade Practices Act, 1974 (now Competition and Consumer Act, 2010). See the ACCC's 
2007 Determination at para 11.3, p 29 
111 As a condition of the ACCC's Initial 2001 Determination, REIWA was required by the Commission to 
produce standard exclusive agency agreements specifically identified to be for non-REIWA members 
(see the Commission's Determination at paras 8.53 - 8.54, P 56) 
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9.6 	 Previous REIWA rules that prohibited soliciting, restricted advertising and 

otherwise protected the position of exclusive listing agents were removed in 

1998-1999. Further, the provisions contained in the MCPs relating to 

conjunctional agreements (MCP clauses 4 and 5) have been designed to 

compliment the exclusive listing agreements and to facilitate the sale of 

property by the use of conjunctional agreements. The facilitation of the use of 

conjunctional agreements is done so in a manner that does not provide 

protection to the listing agent or impose any impediment upon another agent 

negotiating with the consumer for a different appointment at the end of the 

exclusive period. 112 

9.7 	 The preserving of the right of sellers to appoint agents on an exclusive basis 

is vital for the efficient delivery of real estate and business agency services in 

Western Australia. The appointment of agents on an exclusive basis provides 

maximum incentive for agents to use their best endeavours to sell or lease 

properties or businesses. The system by which agents are appointed on an 

exclusive basis still produces competition between agents and, in concert with 

the possibility of negotiating conjunctional sales, produces the most efficient 

way possible of selling or leasing most real estate and businesses. 

9.8 	 It is reiterated that the Standard Exclusive Agency Agreements are set out at 

Schedule "E" to these submissions. REIWA seeks authorisation of the 

agreements between it and its members and the agreements amongst 

REIWA members to make available these forms for use. The forms the 

subject of those agreements are listed in paragraph 1.20 above. 

9.9 	 The form of the documents referred to in paragraph 1.20 above is the same 

as the form put before the ACCC with respect to the ACCC's 2007 

Determination, save that the Residential Exclusive Agency Selling Agreement 

(short version), Residential Exclusive Agency Selling Agreement - Unsolicited 

Consumer Contract and Exclusive Authority to Lease, Sub-lease or Assign 

Commercial/Industrial Premises referred to above are forms that have been 

created since that determination. Further, other amendments that have been 

made to the forms have been highlighted in green in the documents that are 

attached to these submissions at Schedule "E". 

112 See the discussion on conjunctional agreements in the ACCC's 2001 Initial Determination at pp 27
34 
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Public Benefit from Standard Exclusive Agency Agreements 

9.10 	 It is stressed that REIWA's Standard Exclusive Agency Sale Agreements 

contain provisions that specifically allow principals to elect to be able to sell 

the property or business concerned themselves without incurring a liability to 

pay the agent a commission. Indeed, principals are specifically required to 

make an election in the standard forms as to whether or not they wish to 

retain this right. Consequently, all of the Exclusive Agency Agreements 

referred to in paragraph 1.20 above that relate to the sale of properties or 

businesses include the making of such an election by the principal. 

Documents relating to the leasing of property do not include such an election 

because those agreements are in the nature of appointments of ongoing 

property managers rather than for the purpose of achieving a single event 

such as a sale. 

9.11 	 In REIWA's 2006 Application to the ACCC it provided evidence that total 

property sales in the Perth metropolitan area between 1 July 2005 and 30 

June 2006 amounted to 52,008 residential sales and 15,243 sales of land, 

being a total of 67,251 sales. REIWA calculated that virtually all sales of 

property in the Perth metropolitan area take place pursuant to exclusive 

agency agreements, rather than open agency agreements. REIWA believes 

this is still the position in 2011. Property listings in the past were entered into 

the system by REIWA. Nowadays that data is entered by members 

themselves when they list properties on the reiwa.com internet site and 

details of the type of listing agreement are not available to REIWA. However, 

REIWA notes that records it keeps on the sale of listing authority forms shows 

that in 2010/2011 42,176 residential exclusive agency forms were sold by 

REIWA compared with only 717 residential non-exclusive forms. REIWA also 

is of the view that the percentage of sales conducted by exclusive 

appointments of agents is slightly less in smaller country areas given the less 

formal nature of dealings between agents in those areas. 

9.12 	 One of the prime benefits of providing incentives to agents to endeavour to 

sell properties and businesses vigorously and thereby provide a more efficient 

system of marketing real estate and businesses is that information about a 

property or business is more widely disseminated into the market. This effect 

is obviously pro-competitive. If Exclusive Agency Agreements were prohibited 

it is likely that individual sellers would be required to carry much greater 
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responsibility for promoting their own properties. Either sellers would have to 

place their own advertisements at their own costs with respect to properties 

or, alternatively, would have to pay numerous agents to place similar 

advertisements. That is likely to be less efficient and more expensive for 

sellers. 

9.13 	 In some country towns, where there are relatively more intimate business 

connections between differing agents and information regarding listings is 

more easily provided to the market, there is consequently a greater use of 

open listing agreements. 

9.14 	 The Standard Exclusive Agency Agreements produced by REIWA do not 

provide for any set terms for any period of exclusive agency. 

9.15 	 A further advantage to a seller of the use of the exclusive agency agreement 

system, and therefore a matter of public benefit, is that a seller has an 

identifiable source for the listing of the property or business concerned. In 

other words, when an exclusive agent is appointed that agent becomes solely 

responsible for the marketing and selling of the property. Unless the seller 

wishes, the seller does not have to go to the trouble of speaking and dealing 

with numerous agents and/or potential buyers. The time and effort needed to 

sell a property or business is borne by the exclusive agents. 

9.16 	 It is reiterated that previous rules protecting the position of listing agents in 

exclusive agreements by prohibiting soliciting by non-listing agents and 

restrictive non-price competition such as marketing and advertising were 

removed by REIWA in 1998-1999. 

9.17 	 The wide-spread use of Exclusive Listing Agreements has a beneficial effect 

upon the delivery of real estate and business agency services by real estate 

and business agents. Exclusive Listing Agreements provide significant 

incentive to agents to commit substantial time and resources to marketing a 

property because such a commitment, if successful in securing a final 

transaction such as a sale, will usually produce the payment of a commission. 

However, with other types of listing authorise such as open agreements, 

agents will often have little incentive to commit significant time and resources 

to marketing because such a commitment would be wasted if a buyer for 

whatever reason, ultimately place an offer through another listing agent. 
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9.18 	 The public benefit brought about by the exclusive agency agreement system 

is heightened by the competition between agents that is involved in the 

obtaining of an exclusive listing in the first place. Prior to entering into an 

exclusive listing agreement with a particular agent a seller is able to consult 

with numerous agents and assess those agents' levels of commission, 

qualifications, experience and proposed marketing strategies for the property 

or business. The most significant motivating factor for a seller of a property or 

business is the prospect of maximising the price achieved for the sale of a 

property or business and minimising the time it takes to achieve that sale. 

9.19 	 The benefit of this competition to consumers has also been significantly 

amplified since the deregulation of agent's fees occurred in the late 1990s. 

9.20 	 The incentive provided to agents to sell pursuant to Exclusive Agency 

Agreements is increased by the fact that Exclusive Agency Agreements are 

for a finite period, after which the agent is in danger of losing the right to 

market a property or business and agents can, in practice, be required to 

share a fee with a conjunctional agent unless they sell the property 

themselves first. 

9.21 	 It is axiomatic that the more effort that an agent puts into selling a property or 

business the greater the likelihood that the property will sell quickly and for 

the highest possible price. Ultimately, of course, that is the aim of all sellers. 

Maximising the efficiency of the sale of properties and businesses through the 

exclusive agency agreement system therefore maximises the efficiency of the 

entire industry of selling real estate and businesses and consequently 

provides public benefit. 

9.22 	 Statistics kept by REIWA show that for the 2005/2006 financial year the 

exclusive listing periods chosen by consumers in Exclusive Agency 

Agreements primarily vary from between 30 to 90 days, with the 90 day 

period being the most common. Although , for the reasons set out in 

paragraph 9.11 above, REIWA no longer keeps these statistics, REIWA 

believes, given its observation of the real estate industry, that similar listing 

periods are chosen by consumers in 2011 [Craig Bradley - is this 

correct?]. At the end of the exclusive period in an agency agreement sellers 

are free to negotiate with agents at large and to enter into exclusive agency 

agreements with other agents. If the agent with the initial exclusive listing has 
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not sold the property during the period of the exclusive listing or has failed to 

endeavour to sell the property to the satisfaction of the seller the agent will 

lose the listing of the property and receive no reward whatsoever for the 

agent's efforts. 

9.23 	 The limited term of an Exclusive Agency Agreement provides further benefit 

to sellers in that agents have pressure placed upon them not to over-inflate 

the value of properties or businesses in an endeavour to successfully obtain 

the initial listing of the property. It is common practice for sellers to consult 

with numerous agents to obtain appraisals as to the value of the property 

before entering into a listing contract. Any incentive that an agent may have to 

over-inflate the value of a property or business in an effort to obtain a listing 

authority is tempered substantially by the fact that the agent will only have a 

limited time to sell the property or business and, if the property or business is 

marketed at too high a price, the chances of that sale occurring during the 

period of the exclusive agency will be severely limited. Further, the failure of 

an agent to be able to sell a property at a price approximating the value the 

agent initially placed upon the property will often lead to disgruntled clients 

who, it would be expected, would have no hesitation in taking a listing away 

from an agent and giving it to another agent at the expiration of the exclusive 

period . 

9.24 	 The use of the exclusive agency system has also resulted in a climate that 

encourages specialisation amongst real estate and business agents. 

Consequently, agents in Western Australia frequently specialise in the type of 

properties they sell and, for example, there are agents who specialise in the 

sale of commercial properties, shops, service stations and business broking. 

This further increases the efficiency of the selling of real estate and 

businesses and produces further public benefit. 

9.25 	 The use of the exclusive agency system also operates so as to make the 

contractual position of the seller with respect to real estate and business 

agents clear. Where a seller has a contractual relationship with only one 

agent the person to whom the seller may owe a liability to pay a commission 

is clear. If a seller, on the other hand, has a series of open agency 

agreements with various agents the identity of the person to whom the seller 

owes a duty to pay a commission may be less clear. Traditionally, the event 

that gives rise to the liability for a seller to pay a commission is when a seller 
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has been "introduced" to a property. An extensive body of common law has 

developed by way of interpretation of this term. Consequently, the term is 

used in both exclusive listing agreements and open listing agreements. 

However, the practical application of the term "introduced" and, in particular, 

the ascertaining of which agent has in fact "introduced" a purchaser to a 

property is a matter that can result in considerable dispute. In open listing 

agreements sellers can be presented with multiple claims from agents as to 

who has "introduced" the buyer. This can leave unwitting sellers in a position 

where they become embroiled in disputes involving numerous agents as to 

who is entitled to a commission. The risk of this occurring is even heightened 

when different agents have used different forms. However, the danger of this 

problem arising for sellers is almost entirely avoided when there is an 

exclusive listing. As a seller only owes a potential liability to pay a commission 

to one agent any disputes between agents that might arise as to who has 

"introduced" a buyer will usually only arise in a context of conjunctional 

agreements between the listing agent and other conjunctional agents. The 

resolution of that dispute becomes a matter for the agents themselves, and in 

any event, REIWA provides an arbitration service so as to minimise the 

overall costs to business of those disputes. This results in lower transaction 

costs and lowers the barriers to entry by agents into the market caused by 

high business costs. 

9.26 	 Given the right of a listing agent to be paid a fee pursuant to an Exclusive 

Listing Agreement, no matter whether another real estate agent introduces a 

buyer to the property, there is an inherent lessening of the potential of 

disputes between agents that might otherwise arise if agreements such as 

open listings were more frequently used. In particular, if a seller provides a 

number of agents with open listings and the commission is ultimately only 

payable to the agent who actually introduces the buyer to the property, there 

can be significant disputes between agents as to who actually performed the 

introduction. However, given the nature of exclusive listing agreements and 

the fact that the listing agent is the only agent entitled to a fee, there are less 

grounds for dispute. Other agents wishing to become involved in introducing 

buyers to the property are free to enter into conjunctional agreements with 

listing agents and thereby share in the commission payable to the listing 

agent. 
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9.27 	 The supply by REIWA of standard forms obviates the need for agents and 

sellers/lessors to negotiate individual contracts for each listing. This reduces 

transaction costs, ensures that the market functions in accordance with well

established practices and reassures consumers that they have the protection 

of contracts prepared by a reputable body such as REIW A. 

AGGG's 2001 Initial Determination 

9.28 	 It has previously been accepted in TPNGGA authorisation applications that 

there may be advantages for sellers in appointing agents on an exclusive 

agency basis and pursuant to common forms of appointments. The practice 

of whether or not sellers enter into Exclusive Agency Agreements should be a 

matter for negotiation between a client and an agent without 

recommendations by an institute. In the past, Exclusive Agency Agreements 

have been authorised under the TPNGGA. 113 

9.29 	 The use of Exclusive Agency Agreements was considered in the context of an 

application for authorisation with respect to a multiple listing service in New 

South Wales. 114 It is noteworthy that in that case authorisation was sought of 

a rule that made it mandatory for all members of a multiple listing service who 

entered into exclusive agency agreements with sellers (as distinct from open 

agency agreements) to list that particular property in the multiple listing 

service concerned. Authorisation of that rule was provided by the ACCC, 

notwithstanding that the use of exclusive agency agreements formed an 

integral part of the multiple listing service. 

9.30 	 It was noted by the Trade Practices Commission that it is permissible for a 

seller to specifically bind himself not to sell as a principle without paying a 

commission to an agent.115 However, forms should not as a matter of course 

favour one party over another. These types of forms should provide a choice 

to sellers between providing agents with the sole right to sell a property or 

reserving the right to a seller to sell a property himself or herself without 

113 See Re v Real Estate Institute of South Australia (1988) ATPR SO-07S at pS7,334; Re v Real Estate 
Institute 	of Tasmania (1987) ATPR (COM) SO-062 at pS7,211; Re The Real Estate Institute of the 
Australian Capital Territory (198S) ATPR (COM) SO-087 at pSS, 102; Re The Real Estate Institute of 
Queensland (1983) ATPR (COM) SO-OS7 at pSS,219 
114 See Re The Estate Agents' Cooperative Limited (26 April 2000) Authorisation No. A90678. 
11 5 See Re The Real Estate Institute of Queensland (supra) at pSS,22S 
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paying 	a commission. 116 As set out in paragraph 9.10 above this option is 

expressly provided for in the relevant REIWA standard forms. 

9.31 	 In the ACCC's 2001 Initial Determination the ACCC recognised that the public 

benefit and detriment flowing from REIWA's Standard Exclusive Agency 

forms needs to be assessed in light of the fact that: 

• 	 given the process for selling individual properties (eg. residential 

properties) is generally similar, it is inevitable that standard 

agreements between agents and sellers/lessors will be used so as to 

reduce transaction costs; 

• 	 while sellers/lessors, strictly speaking, may choose whether or not to 

use REIWA's standard forms, given that there appear to be no 

competing standard forms available, it is inevitable that REIWA's 

forms will be extensively used in practice; 

• 	 individual agents appear likely to continue to prefer exclusive listings, 

and therefore these agreements will continue to be the primary 

mechanism through which properties and businesses are marketed in 

Western Australia; 

• 	 given these considerations, any public benefit or detriment flowing 

from REIWA's Standard Exclusive Agency Agreements will, in 

practice, be significant. 117 

9.32 	 In the ACCC's previous determination11 8 the ACCC analysed a number of 

issues arising out of REIWA's Standard Exclusive Agency Agreements that 

might produce public benefit or detriment. Ultimately, subject to various 

matters discussed in the following paragraphs, the Commission concluded 

that it was prepared to grant authorisation to the Standard Exclusive Agency 

Agreements, subject to certain alterations being made to those forms. The 

alterations required by the ACCC all continue to be included in the Standard 

Exclusive Agency Agreements that are the subject of this authorisation 

application. The issues raised in the previous authorisation application are as 

follows: 

116 See Re The Real Estate Institute of Tasmania (supra) at p57,209; Re The Real Estate Institute of 
Queensland (supra) at p55,225. 
II ? See the ACCC' s 2001 Initial Determination at para 8.5, p46 
118 See the ACCC's 2001 Initial Determination at pp46-56 
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Term of Exclusive Agency Sale Agreement 

9.33 	 The Authority to Auction form provides for the agent to have the exclusive 

right to sell a property following an unsuccessful auction for a period to be 

agreed by the seller and agent. During the 2000 - 2002 authorisation process 

REIWA agreed to alter its standard auction agreement to make it clear that a 

seller has a right to elect whether or not the listing agent will have an 

exclusive period to sell the property following the auction should the auction 

not succeed. The ACCC accepted that this amendment to the authority 

addressed its concerns on the matter.119 

9.34 	 The ACCC expressed the view that the including of provisions in the non

auction sale authorities that provided a right for an agent to have a non

exclusive rights period to sell a property following the expiration of the 

exclusive rights period might operate to give consumers the impression that 

such a subsequent period was standard practice. Further, such a provision 

might appear to prevent the seller appointing a new exclusive agent at the 

end of the original agent's exclusive rights period, thereby restricting 

competition.12o REIWA subsequently amended its agreements to delete 

reference to a non-exclusive period . 

Fees in Exclusive Selling Agency Agreements 

9.35 	 In response to a number of concerns by the ACCC regarding the manner in 

which fees were agreed to be paid to agents in the Standard Exclusive Selling 

Agreements REIWA agreed in 2001 to make a number of changes to its 

Standard Selling Agreements . In particular the following changes were made: 

• 	 fees should be payable on settlement; 

• 	 the authority to auction form was amended to allow different fees to be 

paid to agents if the property is sold at or after an auction and to 

provide that these fees are negotiable; 

• 	 definitions of "introduced" and "introduction" were included in the 

Exclusive Agency Agreements; 

119 See the ACCC's 2001 Initial Determination at paras 8.11-8.12, pp4 7 -48 
120 See the ACCC's 2001 Initial Determination at para 8.11, p47-48 
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• 	 the provision requiring fees to be paid to agents after the expiry of the 

exclusive rights period in certain circumstances was substituted with a 

provision entitling agents to a fee on a sale that took place outside of 

the exclusive rights period if: 

• 	 the purchaser was introduced to the property during the 

exclusive rights period; and 

• 	 the seller elected in the agency agreement to be liable to pay a 

commission if a buyer introduced during the exclusive rights 

period entered into a contract an agreed number of days after 

the expiration of the exclusive period. 

9.36 	 Ultimately, the ACCC concluded that the alterations to the Exclusive Selling 

Agreements brought about by the previous authorisation process produced a 

public benefit outweighing any public detriment by providing agents with 

appropriate incentives to sell sellers' properties.121 

Marketing costs in Standard Exclusive Selling Agency Agreements 

9.37 	 In response to concerns expressed by the ACCC in its 2001 draft 

Determination regarding the requirements that sellers/lessors and agents 

agree on maximum marketing charges and expenses and, unless otherwise 

agreed, sellers pay for all agreed marketing costs incurred by the agent 

whether or not the property is sold, REIWA agreed in 2001 to make the 

following changes to its Standard Selling Agency Agreements: 

• 	 the forms would specifically inform sellers that agents must meet 

certain regulatory requirements regarding the identification of their 

businesses and advertising; and 

• 	 the forms would provide sellers with an option to negotiate whether or 

not they would pay for agents complying with these requirements. 

9.38 	 REIWA pOinted out to the ACCC that, in practice, providing these 

identification details benefits sellers because, for example, highlighting that a 

reputable agency is handling a sale can attract sellers and provide a contact 

point for prospective buyers. 

121 See the ACCC's 2001 Initial Determination at paras 8.22-8.25, pp50-51 
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9.39 	 The ACCC concluded that REIWA's amendments to the Standard Selling 

Agreements addressed its concerns on this issue. In particular, the ACCC 

agreed that agent's obligations under the Codes benefits sellers and that 

there should therefore be scope for sellers and agents to agree that sellers 

pay some or all of the costs of meeting these obligations. 122 

Term of agreement in Exclusive Managing Agent Agreements 

9.40 	 Exclusive Managing Rights Agreements provide for the appointment of an 

agent for a fixed term but also provide for an automatic "holding over period" 

in that, at the expiry of the agreed term, the arrangements are to continue 

until 28 days' written notice is given of termination. 

9.41 	 In response to concerns about these provisions raised in the 2001 draft 

Determination by the ACCC, REIWA submitted that many commercial 

agreements, for example leases, provide for holding over periods. The 

purpose of these provisions is to prevent a situation arising where some sort 

of legal relationship continues but there is a lack of certainty as to exactly 

what the terms of that relationship are. These situations can lead to 

unnecessary disputes and litigation. Managing Agency Agreements typically 

last for lengthy periods of time. A requirement that new contracts needed to 

be entered into at the end of each fixed term would appear to be inconvenient 

for both parties. Holding over provisions frequently operate to the benefit of 

owners when, for example, they are overseas and fail to remember to renew 

the management authority. 

9.42 	 REIWA proposed in 2001 that it would amend the Standard Exclusive 

Managing Agent Agreements to allow owners to elect whether or not the 

holding over provisions would apply. The ACCC accepted that REIWA's 

proposed amendment satisfied the ACCC's concerns on the matter. 123 

Fees in Exclusive Managing Agent Agreements 

9.43 	 In its 2001 Initial Determination the ACCC expressly concluded that the 

standard provision contained in Managing Agent Agreements providing that 

122 See the ACCC's 2001 Initial Determination at para 8.31 , p52 
123 See the ACCC's 2001 Initial Determination at para 8.36, p53 
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agents' selling fees are to be agreed between the owner and the agent 

provided a public benefit as it informs consumers of their rights. 124 

Indemnities in Exclusive Managing Agent Agreements 

9.44 	 In response to concerns expressed by the ACCC in its 2001 draft 

determination, REIWA submitted that the provision providing that an owner 

indemnifies the agent in relation to all matters arising from the Management 

Agent Authority applied where the agent was sued due to a cause of action 

linked to the property itself (for example, fire through faulty wiring, personal 

injury caused by faults in a property), which is able to be covered by public 

liability insurance (this is different to where agents are sued because of their 

negligence). REIWA submitted that it was entirely fair that an owner indemnify 

an agent for such actions. 

9.45 	 The ACCC in its 2001 final Determination determined that the indemnity 

provisions in the Exclusive Managing Agents Agreements did not result in a 

significant public detriment. This was the case given that the indemnity 

applies to causes of action linked to the property of the owner, and that 

owners can sue managing agents if they have acted negligently.125 

Termination of Exclusive Managing Agent Agreements 

9.46 	 In its 2001 draft Determination the ACCC expressed concern that, in 

particular, Managing Agency Agreements for residential and commercial 

property only allowed termination where the agent failed to rectify a breach of 

the agreement within 28 days (30 days for commercial agreements). In 

response, REIWA submitted that lessors possess a right to earlier termination 

under the common law. However, REIWA was also prepared to add clauses 

to the Standard Management Agreements whereby agents were required to 

act with due care and diligence and owners were able to terminate a 

management agreement without giving notice should the agent breach the 

terms of the agreement in such a way that there was a "fundamental breach" 

of the agreement or a repudiation of the agreement by the agent. 

124 See the ACCC's 2001 Initial Determination at para 8.38, p53 
125 See the ACCC's 2001 Initial Determination at para 8.42, p54 
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9.47 	 The ACCC concluded that it was satisfied that the additional termination 

provisions REIWA proposed to add to the Managing Agency Agreements 

appropriately addressed the ACCC's concerns.126 

Liquidated damages in Exclusive Managing Agent Agreements 

9.48 	 In its 2001 draft Determination, the ACCC noted that liquidated damages 

clauses are contained in the Exclusive Managing Agent Agreements for 

residential property and residential premises for short term or holiday 

accommodation. The liquidated damages are payable for the wrongful 

termination of the management authority by the owner and are set at an 

amount equal to 50% of the management fee that would have been payable, 

if the agreement had not been terminated, for the unexpired period of the 

agency. 

9.49 	 It was proposed by the ACCC in its 2001 draft Determination that the level of 

liquidated damages should be negotiable. However, REIWA subsequently 

submitted that liquidated damages clauses aimed to provide an accurate 

calculation of the actual damages that will be suffered if a contract is 

breached. If liquidated damages clauses do not provide such a legitimate pre

estimation of actual damages that would be suffered, the liquidated damages 

clause concerned may be unenforceable. REIWA submitted that it would be 

difficult to see how such a calculation in a property management agreement 

could be the subject of negotiation, particularly as agents and consumers are 

unlikely to be aware of the intricacies of determining liquidated damages. 

Further, requiring the matter to be negotiated would result in substantial 

disputes and litigation as to whether or not the negotiated liquidated damages 

figure amounted to a legitimate calculation of the actual damages that would 

be suffered if a contract is breached. 

9.50 	 The ACCC ultimately concluded in its 2001 final Determination that it 

accepted that it would generally not be feasible to require the amount of 

liquidated damages to be negotiated, given the technical nature of the matter. 

However, the ACCC was not necessarily satisfied that a 50% rate was 

justified in all cases. Consequently, to obtain authorisation , it required REIWA 

to add a note to the liquidated damages provisions in the relevant standard 

agreements to the effect that REIWA considers that a 50% rate provides an 

126 See the ACCC's 2001 Initial Determination at para 8.47, p55 
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accurate calculation of the actual damages that will usually be suffered if an 

agreement is terminated in a manner that attracts liquidated damages. 

However, if a lessor considers that circumstances exist which could justify a 

different rate, they may seek the agent's agreement to that rate. 127 Such a 

provision was subsequently added to the forms identified by the Commission 

and REIWA proposes maintaining that provision in those documents. 

Disputes provisions 

9.51 	 REIWA was required by the ACCC, as a condition of its 2001 authorisation, in 

respect of references in all its Standard Exclusive Agency Agreements to 

disputes between consumers and agents, to include reference to rights to 

access the legal system and any other available redress mechanisms not 

already mentioned. 128 

9.52 	 Subsequently, REIWA amended its Standard Exclusive Agency Agreements 

to include a provision whereby the vendor/owner/strata company is informed 

that it has the right to refer any dispute that arises with an agent to a number 

of different institutions. Depending upon the nature of the dispute these 

institutions may include REIWA, the Department of Commerce, the civil and 

criminal legal systems and the ACCC. REIWA proposes to continue to include 

this notification in its Standard Exclusive Agency Agreements. 

Production of Standard Exclusive Agency Agreements for non-REIWA members 

9.53 	 The 2001 Determination by the ACCC required REIWA to make available 

Standard Exclusive Agency Agreements specifically identified to be for non

REIWA members. Those agreements were required to mirror the terms of the 

standard agreements for REIWA members and REIWA was required to make 

those agreements available for purchase by non-REIWA agents and 

members of the public for a price reflecting the cost of producing the 

agreements.129 

9.54 	 REIWA subsequently made these forms available through independent retail 

outlets for sale to non-REIWA members in a manner described to the ACCC 

in a letter sent by REIWA's solicitors dated 8 April 2002. REIWA will continue 

127 See the ACCC's 2001 Initial Determination at para 8.51, pp55-56 
128 See the ACCC's 2001 Initial Determination at para 8.52, p56 
129 See the ACCC's 2001 Initial Determination at paras 8.53-8.54, p56 
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to make its Standard Exclusive Agency Agreements available for sale to non

REIWA members upon request. 

AGGG's 2007 Determination 

9.55 	 The authorisation granted by the ACCC in its 2007 Determination in relation 

to REIWA's standard exclusive agency agreements was granted for the 

agreement by REIWA members to make the standard form documents 

available for use, rather than for the actual documents themselves or the 

contracts signed between agents and clients. It followed that the ACCC 

assessed whether the agreement by those competing real estate and 

business agents in Western Australia (as represented by REIWA) to make the 

standard form contracts available for use produced a net public benefit. The 

ACCC noted that naturally such an assessment would require consideration 

of the provisions and words contained in the standard form contract but those 

forms themselves would not be authorised130 
. 

9.56 	 The ACCC considered that the agreement by REIWA members to make 

standard form contracts available for use did have the potential to generate 

anti-competitive detriment. In particular, the agreement may have the effect 

of reducing innovation by real estate and business agents in the services, 

terms and conditions they offer to potential clients. The ACCC considered 

that while agents may not intentionally reduce their desire to innovate, the fact 

that these matters are conveniently included in a standard form contract and 

their understanding that most other competitors are likely to be using the 

same forms, may diminish their incentive to do so. However, the ACCC 

considered that any such potential detriments were likely to be mitigated as 

the agreement to make the forms available for use (and the provisions they 

contain) does not compel REIWA members to use the standard form 

contracts. In addition, while the forms themselves set out certain terms and 

conditions, it is made clear that all aspects of the standard form contracts are 

open for negotiation. 

9.57 	 The ACCC was also of the view that the real estate industry in Western 

Australia appeared to be competitive and that real estate and business 

agents would continue to have an incentive to seek new ways to gain a 

competitive advantage. 

130 See the ACCC's 2007 Determination at paras 11 .3 - 11 .6, P 29 
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9.58 	 The ACCC considered that the agreement by REIWA members to use 

standard form contracts may generate some benefits. In particular, the 

ACCC considered that benefits may arise as a result of reduced transaction 

costs savings, especially in the form of legal costs savings 131. 

The Counterfactual 

9.59 	 In applying the "future with-and-without tesf' , REIWA submits that the 

circumstances applicable to the 2007 Determination remain unchanged and 

the public benefits identified in relation to that determination remain . If the 

standard exclusive agency agreements were not prepared by REIWA for the 

use of members and the public, it is likely that there would be an increase in 

transaction costs given the need for agents to seek independent assistance 

with the drafting of appropriate forms. There is also a risk that the certainty 

and clarity of these arrangements that has arisen out of REIWA's long 

association with drafting such forms would be lost if REIWA ceased producing 

the forms. 

9.60 	 REIWA notes that whilst many agents do use the REIWA forms, of course 

REIWA members are not obliged to use the forms and some choose not to. It 

is estimated that the majority of REIWA members use the standard forms due 

to the certainty and clarity that the forms provide. However, when agents 

produce their own forms it is REIWA's experience that sometimes those 

forms lack clarity and are poorly drafted. This produces potential dangers for 

consumers who are parties to those forms, including the increased prospect 

of disputes and legal costs. 

9.61 It should also be noted that the various provisions contained within these 

forms that were inserted as a consequence of the ACCC's Initial 2001 

Determination continue to exist in REIWA's forms and these provisions 

provide fairness to consumers. Those clauses may well be absent from 

forms prepared by individual agents. 

131 See the general discussion on REIWA's standard exclusive agency agreements in the ACCC's 2007 
Determination at paras 11 .8 - 11.16, P 29-30 
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10. CONCLUSION 


10.1 	 For the reasons set out in the submissions, REIWA submits that the 

authorisation under Part VII of the CCA of its Articles, the MCPs, the MLS By

laws, the Auction Code and the agreement that gives rise to the Standard 

Exclusive Agency Agreements is warranted. In particular, any anti-competitive 

effect of these documents is outweighed considerably by the resulting public 

benefit. 

10.2 	 REIWA seeks authorisation of its Articles, the MCPs, the MLS By-laws, the 

Auction Code and the agreement that gives rise to the Standard Exclusive 

Agency Agreements for a further period of 5 years. 

10.3 	 Should the ACCC wish to discuss any of the provisions of the documents the 

subject of this application for authorisation or should the ACCC require any 

further information the ACCC is invited to contact REIWA's legal advisors, 

MDS Legal (attention: Paul Donovan or Gabriela McLean). 
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