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The General Manager 
Adjudication Branch 
Australian Competition and Consumer Commission 
GPO Box 3131 
CANBERRA ACT 2601 

Dear Sirs 

Third Line Forcing Notification - Birchley Heights Estate, Beeliar, WA 

We act for Everlevel Pty Ltd as trustee for the Everlevel Unit Trust. Our client is in 
the business of developing and on-selling residential lots within a specific parcel of 
land in Western Australia . The marketing of those lots has commenced, but none of 
the lots are currently the subject of a contract of sale. 

Please find enclosed: 

1. 	 the Form G - Notification of Exclusive Dealing made on behalf of Everlevel Pty 
Ltd as trustee for the Everlevel Unit Trust; and 

2. 	 a cheque in the sum of $100.00 made payable to the "Australian Competition 
and Consumer Commission", being the application fee on the above 
Notification. 

Should you have any queries in relation to the Notification, please do not hesitate to 
contact our Joe Lazzara or, in his absence, Mark Borrello. 

Yours faithfully 

~L-- -Borrello Legal 
Ene. C~~~~rlE~~8~lr~~g~'~N

CANBERRA 
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Form G 

Commonwealth of Australia 

Competition and Consumer Act 2010 - subsection 93 (1) 


NOTIFICATION OF EXCLUSIVE DEALING 


To the Australian Competition and Consumer Commission: 

Notice is hereby given, in accordance with subsection 93 (1) of the Competition and 

Consumer Act 2010, of particulars of conduct or of proposed conduct of a kind referred to 

subsections 47 (2), (3), (4), (5), (6), (7), (8) or (9) of that Act in which the person giving notice 

engages or proposes to engage. 

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM 

1. 	 Applicant 

(a) 	 Name of person giving notice: 

(Refer to direction 2) 


Everlevel Pty Ltd (ACI'J 147 468 068) as trustee for the Everlevel Unit Trust (ABN 

54 430 817 737) ("Everlevel") 

(b) 	 Short description of business carried on by that person: 

(Refer to direction 3) 


Everlevel is part of the Handle Property Group, a prominent property developer 

in Western Australia. It has extensive experience in the subdivision and on-sale 

of residential land and residential "House & Land" packages. 

(c) 	 Address in Australia for service of documents on that person: 

Everlevel Pty Ltd 

as trustee for the Everlevel Unit Trust 

c/- Suite 3, 32 Prindiville Drive 

WANGARA WA 6065 


2. 	 Notified arrangement 

(a) 	 Description of the goods or services in relation to the supply or acquisition of 
which this notice relates: 

Offering consumers "House & Land" packages in a new residential housing 

development in Beeliar, Western Australia (No. 77 Birchley Road) where the land 

component is developed, marketed and sold by Everlevel and the buildings are 

to be offered and constructed by a builder nominated by Everlevel, being initially 

Residential Building WA Pty Ltd (ABN 81106262382) trading as "Metrostyle". 
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(b) 	 Description of the conduct or proposed conduct: 

(Refer to direction 4) 


Everlevel has contracted to acquire the Birchley Road property in Beeliar, 

Western Australia. The property has an area of approximately 2.0234 hectares 

(20,234 m 2
) and is the property comprised in Certificate of Title Volume 1250 

Folio 400. 

The property is intended to be subdivided into approximately 23 smaller 

residential lots to be offered for public sale ("Proposed Subdivision"). The 

Proposed Subdivision will be known as "Birchley Heights". Street addresses for 

the proposed lots are not yet known, however street addresses with be off 

either Birchley Road, McLaren Avenue, Gordana Parade or Lugano Terrace, 

Beeliar, depending on the location of the proposed lot within the Proposed 

Subdivision. 

It is proposed that consumers will buy a "House & Land" package by buying a 

residential lot from Everlevel and entering into a contract to build one of a 

number of a selected range of pre-designed houses from builders nominated by 

Everlevel. 

The proposed conduct the subject of this Notification is more particularly 

described as Everlevel proposing: 

(i) 	 to supply and offering to supply a lot within the Proposed Subdivision on 

the condition that the buyer will enter into a building contract with a 

builder nominated by Everlevel for the construction of a house on the lot; 

and/or 

(ii) 	 to refuse to supply a lot within the Proposed Subdivision for the reason 

that the buyer has not entered into, or will not agree to enter into, a 

building contract with a builder nominated by Everlevel for the 

construction of a house on the lot. 

3. 	 Persons, or classes of persons, affected or likely to be affected by the notified 

conduct 

(a) 	 Class or classes of persons to which the conduct relates: 

(Refer to direction 5) 


Proposed buyers of a residential lot within the Proposed Subdivision whose 

choice of builder and type of building will be limited. 
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(b) 	 Number of those persons: 

(i) 	 At present time: 

Nil. 

(ii) 	 Estimated within the next year: 
(Refer to direction 6) 

Twenty-three (23) (depending on the number of lots for which final 

unconditional subdivision approval is secured). 

(c) 	 Where number of persons stated in item 3 (b) (i) is less than 50, their names 
and addresses: 

Not applicable. 

4. 	 Public benefit claims 

(a) 	 Arguments in support of notification: 
(Refer to direction 7) 

Everlevel works closely with its nominated builders to ensure that the costing of 

the "House & Land" packages will be competitive, that the houses to be 

constructed will give a consistent look and feel for the Proposed Subdivision, and 

that the Proposed Subdivision complements the surrounding area. 

This helps to maintain the value of the Proposed Subdivision and ensures that 

the investment of a buyer is preserved. 

As a nominated builder will be building a number of houses within close 

proximity, it can enjoy economies of scale which leads to greater business 

efficiency, security of resources (materials and labour) and better pricing. 

Everlevel will offer a capped price guarantee to the buyer, such that if the 

construction costs increase over anticipated costs (which could happen for a 

variety of reasons, including increases in the costs of materials or difficulties 

incurred in site works for a particular lot), the land component of the "House & 

Land" package will be reduced so that the buyer will not be unduly 

disadvantaged. 

A buyer will only enter into a "House & Land" package if they are satisfied with 

the quality and delivery of the proposed house to be constructed by a 

nominated builder, according to the design and specification that will be made 

available to the prospective buyer before they enter into the land sale contract. 

The buyer will have a choice of houses, and will be able to choose between a 

'Deluxe' or 'Platinum' speCificati) 
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A buyer will also be satisfied that other proposed buyers within the Proposed 

Subdivision will be entering into similar contracts thereby ensuring the 

consistency of the feel and quality of the houses built in the area immediately 

surrounding them which will increase the value of their property investment. 

Being sold as "House & Land" packages also avoids difficulty in individual buyers 

having to source alternative builders, and a nominated builder being involved in 

the development generally, will have more knowledge of the surrounding area 

and the likely difficulties that arise in relation to construction. 

(b) Facts and evidence relied upon in support of these claims: 

See item 4(a) above. 

5. Market definition 

Provide a description of the market(s) in which the goods or services described at 2 
(a) are supplied or acquired and other affected markets including: significant 
suppliers and acquirers; substitutes available for the relevant goods or services; any 
restriction on the supply or acquisition of the relevant goods or services (for 
example geographic or legal restrictions): 
(Refer to direction 8) 

The market in which the conduct occurs is the market for the acquisition of suburban 

residential land within the greater Perth metropolitan area. The market affected is 

specifically those buyers that are interested in buying land the subject of the Proposed 

Subdivision, or within the surrounding geographic areas. 

Those prospective buyers are limited insofar as they cannot use builders (other than 

those nominated by Everlevel) to construct a house on the lot that they wish to 

acquire. Although other builders could be used, Everlevel wishes to have a 

homogeneous and consistent product within the Proposed Subdivision which will add 

to the overall look and feel of the Proposed Subdivision for the benefit of all buyers 

within the development. 

Builders other than those specifically nominated by Everlevel will be affected, as they 

will not be offered the opportunity to construct dwellings within the limited market of 

land available within the Proposed Subdivision. 

There are a large number of competitors in the residential property market in and 

around the greater Perth metropolitan area. These competitors offer a number of 

different products, and at a different quality standard. The arrangements the subject 

of this Notice will not result in the substantial lessening of competition in this market, 

but will ensure the quality of the estates developed by Everlevel. 
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6. Public detriments 

(a) 	 Detriments to the public resulting or likely to result from the notification, in 
particular the likely effect of the notified conduct on the prices of the goods or 
services described at 2 (a) above and the prices of goods or services in other 
affected markets: 
(Refer to direction 9) 

No public detriments are readily apparent. 

As with all "House & Land" packages, the buyer does lose some true choice and 

the ability to shop around once they enter into the contract of sale of land. 

However, they have this ability prior to entering into the contract for the sale of 

land in the first place. 

The "House & Land" packages will be made available at competitive market 

prices, and at a capped price guarantee as referred to in item 4(a) above. 

Unless the prices are competitive and the houses are of a good quality, 

prospective buyers will not buy the land within the Proposed Subdivision. The 

suburban market in the greater Perth metropolitan area is highly competitive, 

and the buyers can choose to buy elsewhere, including within developments 

within close proximity to the Proposed Subdivision. 

It will not substantially lessen competition within the market in any event, as 

there are only anticipated to be approximately 23 lots the subject of the notified 

conduct (although the exact number is subject to the number of lots for which 

final unconditional subdivision approval can be secured). 

It could produce a perceived constraint on a free market competition amongst 

builders, however this negative effect is offset by the overall benefit of the 

arrangement to a buyer in relation to costs and the ease and certainty it obtains 

as a result of dealing with a nominated builder for the construction of a house 

within a limited range of houses. 

(b) 	 Facts and evidence relevant to these detriments: 

See item 6(a) above. 
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7. 	 Further information 

(a) 	 Name, postal address and contact telephone details of the person authorised 
to provide additional information in relation to this notification: 

Joe Lazzara 


Principal 


Borrello Legal Pty Ltd 


Unit 1, 9 Mercer Lane 


JOONDALUP WA 6027 


(Phone: (08) 94009100) 


Or alternatively: 

Gary Lee 


Everlevel Pty Ltd as trustee for 


The Everlevel Unit Trust 


c/- Suite 3, 32 Prindiville Drive 


WANGARA WA 6065 


(Phone: (08) 9403 8000) 


J*Dated ............................ October 2011 


Signed by/on behalf of the applicant-

EVERLEVEL PTY TD as trustee for The Everlevel Unit Trust 

(Signatur. 

GIUSEPPE LAZZARA 
(Full Name) 

BORRELLO LEGAL PTY LTD 
(Organisation) 

DIRECTOR I LAWYER 
(Position in Organisation) 

*************** •••• ***** •••• **** •••••• ******** •••••••• * 

DIRECTIONS 

1. 	 In lodging this form, applicants must include all information, including supporting evidence that they wish 

the Commission to take into account in assessing their notification. 

Where there is insufficient space on this form to furnish the required information, the information is to be 

shown on separate sheets, numbered consecutively and signed by or on behalf of the applicant. 
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2. 	 If the notice is given by or on behalf of a corporation, the name of the corporation is to be inserted in item 

1 (a), not the name of the person signing the notice, and the notice is to be signed by a person authorised 

by the corporation to do so. 

3. 	 Describe that part of the business of the person giving the notice in the course of which the conduct is 

engaged in . 

4. 	 If particulars of a condition or of a reason of the type referred to in section 47 of the Competition and 

Consumer Act 2010 have been reduced in whole or in part to writing, a copy of the writing is to be 

provided with the notice. 

5. 	 Describe the business or consumers likely to be affected by the conduct. 

6. 	 State an estimate of the highest number of persons with whom the entity giving the notice is likely to deal 

in the course of engaging in the conduct at any time during the next year. 

7. 	 Provide details of those public benefits claimed to result or to be likely to result from the proposed 
conduct including quantification of those benefits where possible. 

8. 	 Provide details of the market(s) likely to be affected by the notified conduct, in particular having regard to 

goods or services that may be substitutes for the good or service that is the subject matter of the 

notification. 

9. 	 Provide details of the detriments to the public which may result from the proposed conduct including 

quantification of those detriments where possible 
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