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Summary 

The Australian Competition and Consumer Commission (ACCC) has decided, pursuant to 
section 91A(3) of the Competition and Consumer Act 2010 (the Act), to vary 
authorisations A91205 – A91207 in respect of amendments to agreements in relation to 
electricity generated by the Gladstone Power Station (GPS) and supplied to the Boyne 
Island Smelter and the National Electricity Market.  

Authorisations A91205 – A91207 were granted on 2 June 2010 to the GPS Joint Venture 
Participants to allow amendments to agreements in relation to electricity generated by the 
GPS and supplied to the Boyne Island Smelter and the National Electricity Market. 
Authorisation was granted until 29 March 2029.   
 
The current variation concerns further minor amendments to Schedule 16 of the Restated 
Interconnection and Power Pooling Agreement (IPPA). Schedule 16 set out the definitions 
and rules (including formulae) used to calculate payments between the parties under the 
IPPA. The further minor amendments correct discrepancies between the literal terms of 
Schedule 16 and the agreed intentions of the parties, which the parties submit became 
apparent during the course of implementing the IPPA as authorised in 2010.  
 
The ACCC considers that the proposed further amendments to Schedule 16 of the IPPA 
are unlikely to have any effect on the anticipated net public benefit of authorisations 
A91205 – A91207 because the proposed further amendments do not give effect to any 
changes which alter the commercial intent or operation of the IPPA or GPS agreements as 
authorised in 2010, but are to correct and clarify the operation of Schedule 16 which 
should facilitate delivery of the benefits envisaged by the ACCC in its 2010 assessment.   
 
The ACCC considers that the further amendments to Schedule 16 of the IPPA constitute a 
minor variation. The ACCC is also satisfied that the public benefit test in section 91A(4) 
of the Act is met – that is, the variation which is the subject of the application is unlikely 
to result in a reduction in the extent to which the benefit to the public of the authorisation 
outweighs any detriment to the public caused by the authorisation. 
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1. Introduction 
 
1.1. Authorisation is a transparent process where the ACCC may grant statutory protection 

from legal action for conduct that might otherwise breach the Competition and 
Consumer Act 2010 (the Act). The ACCC may ‘authorise’ businesses to engage in 
certain anti-competitive conduct where it is satisfied that the public benefit from the 
conduct outweighs any public detriment. The ACCC conducts a public consultation 
process when it receives an application for authorisation, inviting interested parties to 
lodge submissions outlining whether they support the application or not.  

 
Minor variation 
 
1.2. A person to whom an authorisation has been granted may subsequently seek to vary the 

authorised arrangements. Depending on the nature of the proposed variation, the person 
may apply to the ACCC for a minor variation to the authorisation. Section 87ZP of the 
Act defines a minor variation as a single variation that does not involve a material 
change in the effect of the authorisation. 

 
1.3. Section 91A of the Act provides that the ACCC must, if satisfied that the proposed 

variation is minor, invite submissions from interested parties. After consideration of the 
application and any submissions received, the ACCC may make a determination either 
varying the authorisation or dismissing the application to vary the authorisation. 

 
1.4. Relevantly, section 91A(4) of the Act provides that the ACCC may vary an 

authorisation granted under section 88(1) where it is satisfied that, in all the 
circumstances, the variation would not result or would not be likely to result in a 
reduction in the extent to which the benefit to the public of the authorisation outweighs 
any detriment to the public caused by the authorisation.  

 

2. The application for minor variation  
 
2.1. On 1 July 2011 Rio Tinto Aluminium Limited (RTA) on behalf of itself as manager of 

the Gladstone Power Station (GPS) Joint Venture and the GPS Joint Venture 
participants, lodged an application for minor variation to authorisations A91205 – 
A91207 under section 91A of the Act (the application). The GPS Joint Venture 
participants are: 

 
• GPS Energy Pty Limited 

• GPS Power Pty Limited 

• Sunshine State Power B.V. 

• Sunshine State Power (No.2) B.V. 

• SLMA. GPS Pty Ltd 

• Ryowa II GPS Pty Ltd 

• YKK GPS (Queensland) Pty Limited. 

 
2.2. Arrangements concerning the GPS and the Boyne Island Aluminium Smelter were the 

subject of previous authorisations in 1979 and 1994. 
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2.3. Most recently, authorisations A91205 – A91207 (the Authorisations) were granted on 2 
June 2010 to enable amendments to a series of agreements relating to the GPS and the 
Boyne Island Aluminium Smelter (the GPS agreements).  

 
2.4. The Authorisations in 2010 were to provide a mechanism through which the parties 

could continue to obtain a secure, reliable and cost effective supply of power to the 
Boyne Island Smelter. The amendments were also to provide a mechanism to facilitate 
the supply of electricity into the National Electricity Market and enhance the flexibility 
of Stanwell Corporation Limited (Stanwell) to use the GPS to participate in the 
National Electricity Market.  

 
2.5. The current application for minor variation concerns further amendments to Schedule 

16 of the Restated Interconnection and Power Pooling Agreement (IPPA) which is one 
of the GPS Agreements. Schedule 16 contains definitions and rules (including 
formulae) which are used to calculate energy volumes and sums of money payable by 
parties to the agreement. 

 
2.6. The GPS agreements were amended by the parties in 2009 in response to commercial 

changes associated with the introduction of the National Electricity Market. RTA 
submits that in the course of implementing these changes, subsequent to the ACCC’s 
Authorisation, ‘certain anomalies and discrepancies between the literal terms of 
Schedule 16 and the agreed intentions of the parties became apparent.’1 

 
2.7. Further amendments to Schedule 16 of the IPPA have been made to ‘correct and clarify 

the operation of certain definitions and formulae to ensure that the IPPA accurately 
reflects the original intention of the parties at the time of entry into the IPPA in 2009.’2  

 
2.8. The ACCC notes that the proposed amendments have been executed by the parties, but 

will not come into effect until authorised by the ACCC.3 
 
2.9. The IPPA is a confidential document. The ACCC was provided with a copy of the 

‘Deed of Amendment – IPPA’ which included a copy of Schedule 16 with the proposed 
changes identified. The ACCC has verified that the proposed further amendments are 
consistent with those described by RTA in its supporting submission and summarised 
below: 

 
• five definitions have been amended or replaced 

• six acronyms and/or descriptions have been amended 

• four formulae have been amended 

• the rules for calculating two elements / parameters have been amended. 

 
2.10. RTA submits that the proposed minor variation would not otherwise alter the GPS 

agreements and would not change the conduct previously authorised.   
 

                                                 

1  RTA submission, 1 July 2011, p.4. 
2  RTA submission, 1 July 2011, p.4. 
3  That is, by way of the ACCC granting a minor variation to the existing Authorisation or through a new 

application for authorisation. 
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Change of parties 
 
2.11. The ACCC’s determination of 2 June 2010 provided that a person who becomes a party 

to the amended GPS Agreements would be protected/covered by the Authorisation 
provided that the applicants notify the ACCC in writing of any changes to the parties 
within 5 business days.4  

 
2.12. On 4 July 2011, RTA advised that as of 1 July 2011, Stanwell ceased to be a party to 

the IPPA and the seven Capacity Purchase Agreements (CPAs) and that CS Energy 
became a party to those agreements. The change of parties occurred as a consequence 
of a restructure of the three Queensland Government owned generators into two 
companies. This change was given effect pursuant to the Government Owned 
Corporations (Generator Restructure) Regulation 2011. 

 

3. Submissions received by the ACCC 
 
3.1. A summary of the supporting submission made by the applicants through RTA is 

provided below. The application is available from the ACCC’s website: 
www.accc.gov.au/AuthorisationsRegister. 

 

RTA’s submission 
 
3.2. RTA submits that the proposed minor variation concerning further amendments to 

Schedule 16 of the IPPA satisfies the definition of a minor variation set out in section 
87ZP(1) of the Act on the basis that it considers the change to be a single variation that 
does not involve a material change in the effect of the Authorisation or the authorised 
conduct.  

 
3.3. Further, RTA submits that the further amendments to Schedule 16 of the IPPA would 

not change the commercial intent or operation of the IPPA or the GPS agreements from 
that authorised by the ACCC in 2010. RTA submits that the changes are minor and 
mechanical in nature and are to reflect the original intentions of the parties when 
entering into the IPPA. 

 
3.4. As such, RTA submits that the proposed minor variation will not result in any reduction 

in the extent to which the benefit to the public of the Authorisation outweighs any 
detriment to the public caused by the Authorisation.  

 

Interested party submissions 
 
3.5. As part of its assessment of the Authorisation in 2010, the ACCC wrote to 66 

potentially affected parties. Such parties included those involved in the aluminium and 
mining industry, the electricity industry and various government departments and 
regulatory authorities. However, no submissions were received.5  

 

                                                 

4  ACCC Determination, 2 June 2010, p.31. 
5  ACCC Determination, 2 June 2010, p.13. 
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3.6. Following receipt of the application for minor variation on 1 July 2011, the ACCC 
wrote to: 

 
• CS Energy, the only party to the IPPA who is not also an applicant to the 

Authorisation 

• the Associate Director-General, Mines and Energy, Department of Employment, 
Economic Development and Innovation, Queensland Government. 

 
3.7. No submissions were received. 
 

4. ACCC Assessment 
 
4.1. The ACCC has assessed the application for a minor variation to authorisations A91205 

– A91207 in accordance with the tests in section 91A of the Act (see paragraphs 1.2 – 
1.4).    

 
Is the proposed variation minor? 
 
4.2. The proposed variation corrects discrepancies in Schedule 16 of the IPPA. The 

proposed variation to Schedule 16 of the IPPA will clarify the operation of certain 
definitions and formulae to ensure that the IPPA accurately reflects the original 
intention of the parties at the time of entry to the IPPA in 2009.  

 
4.3. The ACCC notes that the proposed variation affects several different formulae and 

definitions. While section 87ZP of the Act defines a minor variation as a single 
variation that does not involve a material change in the effect of the authorisation, the 
ACCC notes that section 91A(7) of the Act provides for multiple variations to be 
considered as if they were a single minor variation if the ACCC is satisfied that the 
combined effect of those variations, if they were all granted, would not involve a 
material change in the effect of the authorisation. 

 
4.4. The ACCC is satisfied that the proposed variation, encompassing several changes to 

formulae and definitions in Schedule 16 of the IPPA, is minor and is unlikely to result 
in a material change to the effect of authorisations A91205 – A91207.    

 
Is there a reduction in the extent to which public benefit outweighs public detriment? 
 
4.5. Authorisations A91205 – A91207 are for amendments to the GPS agreements which 

primarily reflect the introduction of the National Electricity Market. The GPS 
agreements include: 

 
• IPPA – Interconnection and Power Pooling Agreement 

• JVA – Joint Venture Agreement for the GPS Joint Venture 

• CPAs – Capacity Purchase Agreements – one for each of the seven GPS Joint 
Venture participants 

• PPAs – Power Purchase Agreements – Master Power Purchase Agreement, the 
Block A Power Purchase Agreement and the Block B Power Purchase Agreement 

• OMA – Operation and Maintenance Agreement 
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• PSAAs – Power Sales Administration Agreements – one for each of the seven GPS 
Joint Venture participants. 

 
4.6. In its 2010 determination, the ACCC considered that public benefits were likely to arise 

from the amendments to the GPS agreements through the provision of a mechanism 
that:6 

 
• provides for a secure, reliable and cost effective supply of power to the Boyne 

Island Smelter, including contributions to the value of exports and the development 
of the Australian economy 

• facilitates the supply of electricity into the National Electricity Market and 
enhances the flexibility of Stanwell’s (now CS Energy) ability to utilise the GPS to 
participate in the National Electricity Market.  

  
4.7. At that time, the ACCC considered that the amendments to the GPS agreements were 

unlikely to give rise to anti-competitive detriments. The ACCC considered that the 
applicants would not be able to influence the price of electricity in Queensland or the 
domestic price of aluminium because the GPS represents a relatively small proportion 
of electricity supplied to Queensland and because of the existence of other aluminium 
producers in Australia.7  

 
4.8. The arrangements authorised in 2010 included amendments to the IPPA to include 

dispatch incentives for the GPS to manage the available capacity of the GPS consistent 
with Stanwell’s (now CS Energy) market interests.8 Schedule 16 is important in setting 
out the specifics and the necessary formulae to give effect to the desired incentive 
structure. 

 
4.9. Consistent with the submission by RTA, the ACCC is satisfied that the proposed 

further amendments to Schedule 16 of the IPPA are mechanical in nature and are 
intended to reflect the original intentions of the parties when the 2009 amendments to 
the IPPA were agreed. The ACCC also notes that Schedule 16 of the IPPA concerns the 
methods and formulae used to calculate energy volumes and sums of money payable 
between the parties to the IPPA. The ACCC notes that each of the parties to the IPPA 
has executed the further amendments to Schedule 16 and that they will come into effect 
following authorisation by the ACCC. The ACCC is not aware of any objections being 
raised by the parties.   

 
4.10. The ACCC considers that the proposed further amendments to Schedule 16 of the IPPA 

are unlikely to have any effect on the anticipated net public benefit of Authorisations 
A91205 – A91207 because the proposed further amendments: 

 
• do not give effect to any changes which alter the commercial intent or operation of 

the IPPA or GPS agreements as authorised in 2010 

• are to correct and clarify the operation of Schedule 16 which should facilitate 
delivery of the benefits envisaged by the ACCC in its 2010 assessment  

                                                 

6  ACCC Determination, 2 June 2010, pp. 23 – 24. 
7  ACCC Determination, 2 June 2010, pp. 25 – 27. 
8  ACCC Determination, 2 June 2010, pp. 31 – 32, and RTA submission pp 5 – 6. 
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• are supported and have been executed by each of the parties to the IPPA  

• are unlikely to give rise to any public detriment. 

 

5.  Determination 
 
5.1. On 1 July 2011, Rio Tinto Aluminium Limited (RTA) lodged an application for minor 

variation of authorisations A91205 – A91207 on behalf of itself as manager of the 
Gladstone Power Station (GPS) Joint Venture and the GPS Joint Venture participants. 
Authorisations A91205 – A91207 were granted by the ACCC on 2 June 2010 and 
concern amendments to the GPS agreements, primarily to reflect the introduction of the 
National Electricity Market. 

 
5.2. The applicants have applied for a minor variation of Authorisations A91205 – A91207 

to amend Schedule 16 of the Restated Interconnection and Power Pooling Agreement 
(IPPA). Schedule 16 sets out the definitions and rules (including formulae) used to 
calculate payments between the parties to the IPPA. The further amendments are minor 
and correct discrepancies between the literal terms of Schedule 16 and the agreed 
intentions of the parties, which the applicants submit became apparent during the 
course of implementing the IPPA as authorised in 2010. 

 
5.3. The IPPA is a confidential document. However the ACCC has verified that the 

proposed further amendments are consistent with those described by RTA in its 
supporting submission and summarised below: 

 
• five definitions have been amended or replaced 

• six acronyms and/or descriptions have been amended 

• four formulae have been amended 

• the rules for calculating two elements / parameters have been amended. 

 
5.4. The ACCC is satisfied that the variation is minor.  
 
5.5. The ACCC is also satisfied that the public benefit test in section 91A(4) of the Act is 

met – that is, the variation which is the subject of the application is unlikely to result in 
a reduction in the extent to which the benefit to the public of the authorisation 
outweighs any detriment to the public caused by the authorisation. 

 
5.6. Pursuant to section 91A(3) of the Act, the ACCC makes this determination, varying 

authorisations A91205 – A91207 by amending Schedule 16 of the IPPA as specified in 
the ‘Deed of Amendment – IPPA’ provided by the applicants with their confidential 
submission of 1 July 2011.  

 
5.7. This determination is made on 7 September 2011. If no application for a review of the 

determination is made to the Australian Competition Tribunal in accordance with 
section 101 of the Act, it will come into effect on 29 September 2011.  




