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Summary

The Australian Competition and Consumer Commis§fdDCC) received nine notifications,
between 25 May 2011 and 30 June 2011, regardirgjlpeshird line forcing conduct from
operators of empty container parks operating irPitw of Melbourne precinct (the Applicants).
The ACCC is satisfied that the likely benefit te fhublic from the proposed conduct will in eagh
case outweigh the likely detriment of the proposealduct and does not intend to take any further
action at this time.

The Applicants will individually enter into an angement with Containerchain Pty Ltd under
which container transport operators who wish tgdra@ontainer off or pick up a container from
the Applicant’s park will be required to use anioalbooking system provided by Containerchain
Pty Ltd (vww.containerchain.cojn A time slot is then allocated to the contaitnansport

operator as to when to drop off and pick up thieipging containers. The container transport
operator will pay a booking fee to Containerchatiy IRd for this service.

The Containerchain Logistics System (Containerghiaistrongly endorsed by industry,
Government, the Institute for Supply Chain and ktigs and others who suggest that container
transport operators stand to benefit from the sygimposed by the empty container parks. It is
claimed that Containerchain will provide an inceeasthroughput capacity, improved efficiency,
enhanced transparency and data availability artériategration with the supply chain. The
Victoria Police and VicRoads also support a sydtesmh will facilitate compliance with the Chain
of Responsibility obligations of empty containerksa

Interested party submissions from container trariggeerators, the Victorian Transport
Association and the Customs Brokers & ForwardensnCib of Australia Inc have raised concerns
relating to the implementation of Containerchaiciuding an increase in the land side costs of
handling, storing and transporting empty contain@nsinflexibility of movement and handling of
containers; additional administration costs andueses; and the increased requirement to ‘stage’
or double handle containers.

The ACCC considers that the notified conduct isljiito result in public benefits in the form of
improved efficiency, at empty container parks arataerbroadly; the promotion of efficient
investment; and facilitating compliance with legaligations, leading to a greater reduction in
fatigue related accidents, safer roads and redociseé pollution around the Port of Melbourne
precinct than is likely without Containerchain.

The ACCC considers that the notified conduct isljito result in public detriments in the form of
a potential reduction in flexibility for containansport operators, and an increase in cost to
access the empty container parks. However, the AG&Giders that the potential detriments
arising from a loss of flexibility for containerainsport operators may be transitional as they move
towards more efficient operating practices affordgdhe greater certainty and better information
expected as a result of the implementation of Goatahain.

On balance, the ACCC is satisfied that the likedpdfit to the public from the notified conduct
will outweigh the likely detriment to the public&ihas therefore decided not to take any further
action at this time. The ACCC notes that it canaemvhese notifications at any time.
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List of Abbreviations

Act Competition and Consumer Act 2010 (Cwilth)

ACCC Australian Competition and Consumer Commissi

Applicants Empty Container Park operators listedi@ncover
page of this document

CBFCA Customs Brokers & Forwarders Council of Aab#

Inc

Containerchain

Containerchain Logistics System

CTO

Container Transport Operators

Empty Container Park(s)

Empty Container Park / BnGuintainer Park

operator

ft foot

ISCL Institute for Supply Chain and Logistics, \4da
University

PMC Port Melbourne Containers

Secon Secon Carriers Pty Ltd T/a Secon Freightdiiogi

TEU Twenty-foot Equivalent Unit

VTA Victorian Transport Association




1.

1.1

1.2.

1.3.

1.4.

1.5.

1.6.

1.7.

1.8.

Introduction

The Australian Competition and Consumer Commiséloe ACCC) is the
Commonwealth agency responsible for administetegCompetition and
Consumer Act 2010 (the Act). A key objective of the Act is to preveonduct or
arrangements that are anti-competitive, therebp@aging competition and
efficiency in business, resulting in greater chdareconsumers in price, quality
and service.

Section 47 of the Act in certain circumstances fimtdconduct known as
exclusive dealing. Generally speaking, exclusiealidg involves one business
trading with another, imposing restrictions on thieer's freedom to choose with
whom, or in what, it deals.

Sub-sections 47(6) and 47(7) of the Act specificptbhibit conduct known as
‘third line forcing’ which involves the supply obgds or services on condition
that the customer also acquire goods or servioes & third party. Third line
forcing conduct is a per se provision, meaning ith@mnounts to a contravention of
the Act regardless of its effect on competition.

Businesses may obtain immunity in relation to cadiiat might be at risk of
breaching the exclusive dealing provisions of tlo¢ iy lodging a ‘notification’
with the ACCC. Once lodged, immunity for the nietif conduct commences
automatically, or in the case of third-line forcjrafter 14 days. The ACCC may
proceed to revoke a third-line forcing notificatishere it is satisfied that the
likely benefit to the public from the proposed caatwill not outweigh the likely
detriment to the public from the proposed conduct.

In effect, revoking a notification removes the inmity conferred by the lodging
of the notification. The ACCC conducts a comprediva public consultation
process before making a decision to revoke a natifn.

Where the ACCC forms the view that the conductsiligect of a third line
forcing notification is likely to generate a detant to the public which outweighs
the benefits to the public, it may commence th@cation process.

Where the ACCC allows a notification to stand il yenerally not release a
written statement of reasons. However, in sommunistances, particularly where
the notification is likely to be of interest to, ldtely to affect, the public or
interested parties in the industry to which theafieat conduct relates, the ACCC
will issue a written document outlining its reasdmsallowing the notification to
stand. This document outlines the ACCC'’s reasonalfowing notifications
N95413; N95450 — N95456; and N95465 to stand.

Where a notification in relation to third line famg conduct is allowed to stand,
the ACCC may act to remove the immunity affordedhsynotification at a later
stage if it is satisfied that the likely benefitttee public from the conduct will not
outweigh the likely detriment to the public frometbonduct.



2.1.

2.2.

2.3.

2.4,

2.5.

Conduct

The following notifications were lodged in relatiomconduct that may be in breach
of sections 47(6) and 47(7) of the Act:

25 May 2011
= N95413 was lodged by Port Melbourne Containerd RtyPMC)

24 June 2011

N95450 was lodged by Victorian Container Managenknt_td
N95451 was lodged by Raftnet Pty Ltd T/A Contaibegistics
N95452 was lodged by Chalmers Industries Pty Ltd

N95453 was lodged by Allied Container Services|Rty

N95454 was lodged by Dundas Ridge Pty Ltd T/A Maline Reefer
Services

29 June 2011
= N95455 was lodged by Ocean & Air Cargo ServicesLtyT/A Oceania
Container Services
= N95455 was lodged by Murcott Pty Ltd

30 June 2011
= N95465 was lodged by CC Containers Pty Ltd.

The notified conduct is as follows:

If a transport company wishes to use the servit®od Melbourne Containers Pty
Ltd’s container park, then one of the terms of wikbe that the transport company
must pre-book space via the nominated website whitiinclude the transport
company accepting Port Melbourne Container’s Tevfridse.

The Applicants are operators of empty containekgparound the Port of
Melbourne. Empty container parks are responsibléi® handling, cleaning, repair
and storage of empty containers for the shippimesli

The Applicants have each negotiated an arrangewitnContainerchain Pty Ltd.
Under the Containerchain Logistics System (Contalmn), container transport
operators who wish to drop a container off or pipka container from the
Applicants’ parks will be required to enter relevdatails in the website at
www.containerchain.comA time slot is then allocated to the contaimansport
operator as to when to drop off and pick up thieipging containers. The container
transport operator will pay a booking fee for thésvice which is to be collected by
Containerchain Pty Ltd on behalf of the empty comapark. The fee is currently
set at $5 per booking by each of the empty contgiaeks except for one who will
charge $5.50. The ACCC notes that the amount ctag@ booking fee does not
form part of the notified conduct.

Under Containerchain each empty container parkitsetsvn rules of use and they
may differ between empty container parks. For exarap empty container park
3



2.6.

2.7.

2.8.

3.1

3.2

4.

may introduce a flexible notification system wherebntainer transport operators
notify their intentions through the system but aloée to arrive at a time of their
choosing. Alternatively, a more rigid system mayadepted, whereby container
transport operators are only entitled to arrivéhetr designated time (often referred
to as time slotting).

The contractual arrangement between each emptgioentpark and
Containerchain Pty Ltd will be terminable by eitparty on 30 days prior notice.

As set out above, each of the nine empty contgiages has submitted a
notification for their respective individual arrargents in relation to
Containerchain. These notifications provide immyfotr the specified third line
forcing conduct only and do not provide immunity &my agreements between
empty container parks that may raise concerns wwtgion 45 of the Act.

The Applicants’ arguments in support of the notifion are discussed below in
section 5.

Statutory test

Section 93 of the Act provides that a corporatiwat Engages or proposes to engage
in conduct of a kind referred to in subsection @)/gnd (7) may give to the ACCC
notice, as prescribed, setting out particularsefdonduct or proposed conduct.

Under section 93 (3A), if a corporation has notiftte ACCC of conduct or
proposed conduct of the type described in subsedfig6) or 47(7) and the ACCC

is satisfied that the likely benefit to the puldiom the conduct or proposed conduct
will not outweigh the likely detriment to the publrom the conduct or proposed
conduct, the ACCC may give the corporation a wmittetice stating that the ACCC
Is so satisfied. The effect of giving such a migto revoke the immunity from the
Act afforded by the lodging of the notification.

Background

Description of the supply chain in which the emptycontainer parks operate

4.1.

The Port of Melbourne is Australia’s largest congiterminal by throughput with
1.9 million TEW handled in 2009/20£0Container movements through the Port of
Melbourne have grown strongly in recent years aeceapected to continue to
grow. Projections by the Port of Melbourne suggjest container movements in
Victoria will grow to around 7.06 million TEU by 38* The Victorian

If the contractual arrangement is terminated withminitial 3 year period, damages may be payable.
Twenty-foot equivalent units.

‘Port of Melbourne Additional Container Capacity'aket Sounding Discussion Paper; 19 August
2010, p.7.

‘Port of Melbourne Additional Container Capacity'akket Sounding Discussion Paper; 19 August

2010, p.8.
4



4.2.

4.3.

4.4,

4.5.

4.6.

Government is investigating a variety of measunesrnisure sufficient infrastructure
capacity to meet the growth in container movemetsiding?

* moving the import-export car trade from Melbourag3eelong
» developing the Port of Hastings as a future coetai@rminal.

Empty container parks supply storage, cleaningnaathtenance of shipping
containers for their clients, shipping lines. Empbyitainers are collected from or
delivered to empty container park by containergpamt operators. Shipping lines
have contractual agreements with specific emptyaioer parks, generally
restricting or removing any flexibility regardingweh empty container park
container transport operator must attend.

Container transport operators’ primary clientsiarporters and exporters, although
they also provide services directly to shippingsnn certain circumstances. For
example, when the shipping lines expect a vessd#part the terminal with spare
capacity, the shipping line may contract contatremsport operators to collect
empty containers from empty container parks todpatriated overseas. This is
often referred to as a ‘bulk run’, and is requiesdpart of the management of the
import-export imbalance at the Port of MelbournalkBuns may be required after
hours or during normal park operating periods. Havgethey typically take priority
over other container collections and deliveriethatinstruction of the shipping
lines.

The requirement to repatriate empty containers alses because of the growing
trend towards 40ft containers for imports, whilgests often require 20ft
containers owing to the nature of exports whichcadten too heavy to make
productive use of 40ft containers. Further, follogvthe global financial crisis
(2008-9), container exports through the Port ofldaltne were significantly
reduced while the volume of container imports waisaffected to the same extent.
This resulted in a significant increase in inver@®at empty container parks and
compounded congestion and queuing issues. A repegse of the Victoria Police
advised that queues can often be 2—6 hours longhwhises road safety and
congestion concerns in the precifict.

There are two primary container terminals at the BloMelbourne; one run by DP
World, the other by Patricks. For container tramspperators to access the
terminals to collect or deliver containers, theg erquired to adhere to a vehicle
booking system known as ‘1-stop’. This system reggicontainer transport
operators to pay a fee, nominate a specific aVailime slot and pay penalty fees
should they not adhere to their allocated time slot

Further to recent amendments to the Road Safetyt@88’all State and Territory
Road Ministers approved a National Heavy Vehiclez@®rFatigue Policy to include

Speech by the Minister for Ports, Hon Dr Denis Kap MP to Shipping Australia Ltd Victorian State
Committee Luncheon 2011, 28 July 2011.

David Newton, Superintendant, Victoria Police, 24&1 2011, Record of Oral Submission.

The Road Legislation Further Amendment Act 2007.



provisions relating to fatigue management of trdadkers. Often referred to as the
Chain of Responsibility Legislation, it places gialiions on various parties in the
supply chain in relation to road laws rather thast drivers. The objectives of the
reforms are to improve compliance outcomes for adty (particularly through
fatigue management), infrastructure and the enxent, while minimising the
adverse impacts of road transport on the community.

4.7. Pursuant to Chain of Responsibility Legislation p&yrcontainer parks are
classified as ‘loading managers’ and can be fifidaely do not take reasonable
steps to limit truck turnaround times to within ®@nutes or provide rest facilities
for drivers while waiting to be servéd.

5. Applicant’s submission

Public benefit
5.1. Each of the Applicants provided similar supportsuipmissions with their
notifications, outlining the following public bentf they believe will flow from the
proposed conduct:
» promote a more efficient industry
» allow for the management of truck queues and tranakagement

» alleviate driver fatigue by reducing waiting pesod

* reduce congestion and delays by allowing pick updnop off times to
become predictable

» allow for efficient management of human and otlesiources
» allow stakeholders to forward plan with confidence

* ensure that container transport operators do metavhen the empty
container park is closed

* benefit container transport operators by improwmgk turn around times,
reducing operational costs and increasing trudlsation for those
operators

» allow for paperless transactions, full visibility &ll stakeholders of
relevant information, such as turnaround timegase status, and online
recording of damage and demurrage function.

David Newton, Superintendant, Victoria Police, 24e&1 2011, Record of Oral Submission
http://www.vicroads.vic.gov.au/Home/Moreinfoandsees/HeavyVehicles/ComplianceAndAccreditat
ion/ChainOfResponsibility.htm




Public detriment

5.2.

6.1.

6.2.

6.3.

The Applicants consider that the conduct will haeedetrimental effects on
competition.

Interested party submissions

The ACCC consulted with a variety of interestediparin relation to the
notifications, including:

* Industry participants including container transpgérators and country
carriers

» industry representative associations

» Government agencies.

The ACCC received submissions in response to aayl of the notifications from
the following parties:

(@) Melbourne Reefer Services

(b) Chalmers industries

(c) Melbourne Container Park

(d) Victorian Container Management Pty Ltd

(e) Transaction Produce Pty Ltd

() Containerchain Pty Ltd

(g) Port of Melbourne Corporation

(h) Dunns Transport

() KP Group

() Canny Carrying Co

(k) Secon Carriers Pty Ltd

(I)  Victorian Transport Association Inc

(m) Sunace Australia Pty Ltd

(n) Westgate Ports Services

(o) Allied Container Services Pty Ltd

(p) WD Pty Ltd

(q) Customs Brokers & Forwarders Council of Austraha |

(r) Toll Transport Part Confidential

(s) Shipping Australia Limited

(t) CC Containers Pty Ltd

(u) Container logistics

(v) David Newton, Superintendant of the Victoria Police

(w) Dr Hermione Parsons, Institute for Supply Chain bogistics,
Victoria University.

The submissions made by interested parties are aused below. Copies of all
public submissions received by the ACCC are avklah the public register at
www.accc.gov.au/exclusivedealingreqister




Interested party submissions in support of the nofication

6.4. Interested party submissions, with the exceptiocootainer transport operators and
the Customs Brokers & Forwarders Council of Ausdraic, were supportive of the
implementation for reasons similar to those suladitty the Applicants (see
paragraph 5.1). Parties that made supporting ssimnisinclude Shipping Australia
Limited, Westgate Ports Services, Port of MelbouCoeporation and
Containerchain Pty Ltdlt is claimed that Containerchain will provide iacrease
in the throughput capacity, improved efficiencyhanced transparency and data
availability and better integration with the supphain.

6.5. The ACCC also notes support for Containerchain ftoenVictorian Government
and the Institute for Supply Chain and Logistits.

6.6. While also raising concerns with the proposed @earents, the Victorian
Transport Association Inc (VTA) representing itsmiser container transport
operators, acknowledged that Containerchain maytriesthe following benefits*

* improved truck turn around times if “paperless’ckyrocessing was
achieved

» the provision of electronic container return antlemion receipts —
accurate electronic records of transactions

* elimination of many telephone calls to empty camtaiparks

* reduction of futile trips as a result of incorredbrmation, unavailability
of container stocks, or unknown redirection of eomér types

» timely information on delays caused by breakdownseather etc

» greater visibility of the proposed operational adpes of empty container
parks in given time periods

* improved data availability and integrity

* would not eliminate truck queues but better forexaad information on
planned truck arrivals and improved truck procegsind turnaround times
would have a positive impact.

Interested party submissions opposing the notifican

6.7. The VTA submits that it undertook a survey of itsmbers in July 2010 and that
two thirds of respondents were opposed to a sy8tahhwould introduce a strict

9 Shipping Australia Ltd, 24 June 2011, InterestedyPaubmission.
Westgate Port Services Pty Ltd 22 June 2011, IstiedeParty Submission.
Port of Melbourne, 28 June 2011, Interested Parbn#ssion.
Containerchain, 29 June 2011, Interested Party &sion.

10 Speech by the Minister for Ports, the Hon Dr Déapthine MP to Shipping Australia Ltd Victorian
State Committee Luncheon 2011, 28 July 2011, trgptge.10 and
Dr Hermione Parsons, Institute for Supply Chain bBadistics, Victoria University; Record of Oral
Submission, 11 August 2011.

1 Victorian Transport Association, 30 June 2011, reg&ed Party Submission, p.3.



6.8.

6.9.

time slot system at empty container parks. The \8tUBmits the following concerns
regarding the adoption of Containerchain by indirsidempty container parks:

* it would significantly increase the land side casftempty containers
associated with trade through the Port of Melbourne
» cost efficient movement and handling of contaimeli®s on maximum
flexibility in this component of the transport chai
» strict time slotting would result in a requireménmistage almost all empty
containers through transport yards leading to @jesealditional costs of
between $100 and $160 per container from
— additional lift costs which are estimated to bensetn $30 — $55
— plus truck waiting time in the yard, storage c@std additional
cartage costs for additional truck trip
» the need for additional costs from additional adstiation staff to handle
the system management
* not all container transport operators have thastfucture in place to
conduct the container equipment stadfrtat would be necessary, for
example country carriers. In this case productiwibuld be drastically
reduced and contribute to driver fatigue.

Secon Carriers Pty Ltd (Secon) supported the imefeation of a flexible
notification system, but submitted that if a sttiote slot system is implemented it
would result in significant costs for containemport operators. Secon submitted
that additional costs would arise through stagimgtainers and corresponding
requirements for additional fuel, yard space, timad and unload and time lost in
travel delays. Secon submits that Containerchanotishe solution to the real issue
which is a lack of space, insufficient opening soand inadequate resources
(forklifts) at empty container park.

Transaction Produce Pty Ltd and other smaller ¢coatdransport operators
submitted that if Containerchain is implementedthaoperson would be required
in the office to undertake additional administratigork. It claims that the
businesses could not afford this additional expamskthat they may have difficulty
in passing the costs on to their clients. They algamitted that Containerchain
would not address equipment or staffing issuesmtty container parks. Similarly,
Canny Carrying Co, a country carrier, submitted #mpty container parks should
be reqlusired to revise opening hours and providecseriit parking space for

trucks:

12
13

14
15

Victorian Transport Association, 30 June 2011, reg&ed Party Submission, p.4.

Staging containers refers to a process wherebytwrs pass through a container transport opesator’
depot rather than proceeding directly from ‘Pointd\'Point B’. For example, empty containers may
pass through a container transport operator’s dafpert being collected from an importer, rathemthe
being transported directly from the importer’'s pisgs to the empty container park.

Secon Carriers Pty Ltd, 30 June 2011, Interestety Babmission.

KP Group, 30 June 2011, Interested Party Submission

Canny Carrying Co, 30 June 2011, Interested Paityrfission.

Transaction Produce Pty Ltd, 28 June 2011, IntedeBarty Submission.



6.10.

7.1.

The Customs Brokers & Forwarders Council of Ausdriiic expressed concern
about the imposition of the proposed fee to aceagsty container parks. The fact
that container transport operators currently haveammercial relationship with
empty container parks means that they have noandle over the price charged to
access the empty container park or to choose ereliff empty container patk.

ACCC Assessment

In examining the benefits and detriments flowingnirthe notified conduct, the
ACCC has considered all of the information provitbgdhe Applicants and
interested parties.

Area of competition

7.2

7.3.

7.4.

7.5.

7.6.

Defining the areas of competition affected by thramgements which have been
notified assists in assessing public benefits atdrdent flowing from the
arrangements. However, depending on the circurossathe ACCC may not need
to comprehensively define the relevant markets$ amy be apparent that a net
public benefit will or will not arise regardlesstbis definition.

In respect of the arrangements the subject of thesgcations, it is the ACCC'’s
view that its assessment will not be overly affddig the possible variations in
precise market definition and accordingly has oatied a view on market
definition for the purpose of assessing theseipatibns

In considering the notifications, the ACCC has idfexd three relevant areas of
competition, being those associated with the supply

» storage, cleaning and maintenance of shipping owrs&

* logistics software including IT applications fotling, communication and
time management

* road-based container transport services (provigezbhtainer transport
operators).

The supply of storage, cleaning and maintenanshipping containers is provided
by empty container parks. There are presently elewepty container park that
service the Port of Melbourne, nine of which aréfgimg parties in this matter.
While some shipping lines have an ownership inteneempty container parks,
they are generally independent businesses.

With respect to logistics software, Containerchziiy Ltd is owned by Maximus
Pty Ltd. Containerchain resembles the ‘1-stop’ gkhbooking system that is
employed at the terminals at the Port of Melbowrhe&h is owned by the terminal
operators. Several other providers offered softyakages which were assessed
by some empty container parks before the Contdiagngpackage was selected.

16

CBFCA Australia, 29 June 2011, 5 July 2011, andul$ 2011, Interested Party Submissions.

10



7.7,

There are many providers of road-based contaiaasfort services that service the
Port of Melbourne. There are several larger pragidieat operate large fleets of
container trucks and represent the majority of @it trucks in the area. In
addition, there are many smaller operators inclydwner-driver businesses.

The ‘future-with-and-without test’ or counterfactual

7.8.

7.9.

7.10.

7.11.

7.12.

7.13.

7.14.

The ACCC applies the ‘future-with-and-without tesstablished by the Australian
Competition Tribunal to identify and weigh the pelidenefit and public detriment
generated by conduct for which immunity has beergkb

Under this test, the ACCC compares the public beaefl anti-competitive
detriment generated with and without the proposediact. This requires the
ACCC to predict the impact on the competitive eowment if immunity is not
granted. This prediction is referred to as theifgerfactual’.

The ACCC notes that given the regulatory changésed in paragraphs 4.6-4.7
the current practice of empty container parks aatdtively manage truck
congestion is unlikely to continue, and even if @amerchain is not adopted by
individual empty container parks, each will intraéulsome form of management
system to comply with their legal obligations. Eais reason the ACCC considers
that the status quo is not a likely counterfactual.

A variety of views have been received as to whatiahtive system would be likely
to develop without the proposed conduct. At least of the Applicants has
indicated that if Containerchain is not implementbé empty container parkwould
be forced to instruct all truck drivers in the gadaeyond the point that could be
serviced within 30 minutes to move on.

Several interested parties, particularly contairearsport operators, have argued
that the issue of queues and congestion could tresskd (thereby meeting empty
container park’ obligations as loading managers) by

* extending empty container park opening hours

» further investment in empty container parks, asgedi equipment and
labour

* using web cams to enable the industry to monitagestion and respond
accordingly.

However the ACCC considers that while some of tlgg®ns may be an efficient
course of action at some empty container parks eviiederinvestment may be an
issue, none of these options is likely to addresgestion issues more broadly or
relevant obligations under Chain of Responsiblliggislation for the reasons set
out below.

Longer opening hours have been trialled with lichitake-up. Further, the issue
facing empty container parks is generally not thay can accept a given daily

11



7.15.

7.16.

7.17.

7.18.

7.19.

volume of trucks, but rather that they come agutar times during the day such
that the parks run below capacity for significaatipds and then have excess
demand at other periods that leads to queueshioregason, extended opening
hours is unlikely to address the issue of queudschain of responsibility
legislation requirements. The ACCC also notesttiatte are issues with extended
opening hours arising from council restrictions #melimpact of noise on local
residents who are becoming increasingly vocal atimiissues caused by the
operation of empty container parks.

Further investment may be warranted at some engotiamer parks where queuing
and poor truck turn-around times are often causgeegbipment breakdowns or
staff shortages. However, the ACCC considers theth snvestment, while
potentially efficient in some circumstances, isikeldly to address the issue faced by
empty container parks concerning the spread oktvotumes throughout the day
and the lack of warning concerning peak perioddeshand.

Finally, while the introduction of web cams may yide a picture of current
conditions at empty container parks, it can novig® a forward looking picture of
demand. For example, if container transport opesatee that an empty park is not
busy and sends a fleet of trucks to deliver oreoblempty containers, there is no
guarantee that the circumstances will not have gdduonce the trucks arrive.
Further, other container transport operators weaklthe same images and may
have a similar response. For this reason, the A€&tSiders that web cams are
unlikely to address congestion, queuing and loatiagager obligations.

The Victorian Government is aware of the issuexenring empty container parks
and is supportive of the Containerchain initiatagereflected in a speech recently
given by Minister for Ports, the Hon Dr Denis NdpthMP2’

The creation of Containerchain was the result opevation between the shipping, road
freight and empty park management industries, aitly minimal input from government.
Coming as | do from the party that doesn’'t see guwent as the solution to everything, it's
a process and an outcome | certainly applaud.

The ACCC also notes that empty container parksdaadly located fairly close to
or within the port precinct and that desirable amdilable land for this purpose is
scarce. For this and other reasons relating toieffi use of resources, the ACCC
considers it unlikely that new empty container gankll be established on a large
scale in the near future. In any case, the ACCGidens that the introduction of
additional empty container parks would be unlikelyaddress congestion issues,
due to container transport operators not being tabddoose which empty container
park to attend and will continue to arrive at tihepgy container park at the time of
their choice.

Empty container parks could develop their own inid®vehicle booking system to
avoid any potential issues arising under the Actweler, the ACCC notes that this
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7.20.

7.21.

may not be realistic for many empty container pagiken their current level of
resourcing.

For the reasons set out above, the ACCC considatsrtervention of the Victorian
Government; the establishment of additional emptyta@iner parks in order to
reduce congestion; and the in-house developmeaiteyhative vehicle booking
systems by empty container parks are not likelynterfiactuals.

The ACCC considers that the likely counterfactgad scenario whereby empty
container parks instruct truck drivers to move anequeues get to a size where it
is no longer likely that they will be serviced wittBO minutes as required by chain
of responsibility legislation. The ACCC has applted ‘future-with-and-without
test’ based on this likely scenario.

Public benefit

7.22.

7.23.

7.24.

Generally, competition can be relied upon to delthe most efficient market
arrangements. In circumstances where there areetfailures, however
competitive markets will not generate efficienteaames.

The Act recognises that, in certain circumstanagangements which restrict
competition can deliver public benefits where thegress a potential market failure
and therefore improve economic efficiency.

The ACCC considers that there are several fadatshtave resulted in sub-optimal
efficiency in the operation of empty container [sakd their interaction with
container transport operators at the Port of MalbeuThese factors include:

» supply chain bottlenecks- during peak periods there are more truck
operators trying to access empty container patksefeto collect or
deliver containers) than can be serviced at tha.tFurther, there is no
market mechanism to allocate such scarce capacisiaritise the
resulting queue.

» disconnection of contractual and operational relabnships— the empty
container parks receive revenue from their cliethis, shipping lines.
However, the empty container parks primary openatlioelationship is
with container transport operators. As a resulpmontainer parks do
not face the full cost of queues and congestiorclvhare in part
experienced by container transport operators (aneémglly passed on to
their clients who are generally importers or expat. The cost of delays
and poor service generally does not directly affieetempty container
park’ primary clients, shipping lines. Similarlyngty container parks may
not have sufficient incentive to adequately invedabour and machinery
on the basis that the investment would increasts eaghout increasing
throughput or revenue, thereby decreasing profits.

The interaction of trucks and empty container péeksured in a
publication by the Victorian Freight and LogistiCsuncil’s Freight
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7.25.

Intermodal Efficiency Group titledfruck Optimisation Plan: Options
Paper, May 2008. A relevant excerpt is replicated beldtv:

Container parks deliver a range of services onraonto shipping lines. They are paid on
handling containers in or out and in most casesadioer storage after 30 free day’s storage.
Given this throughput-based revenue, there isiadadiative for them to extend hours to
receive or despatch the same volume or to incrieaseling equipment. ... Later opening
hours have been trialled by shipping lines withirtBgnpty Container Parks. This has been
unsuccessful, either due to insufficient volumeadiiat one park, or a lack of time for
transport operators to adapt to take advantageeadffering. ...[empty container parks] are
therefore reducing their operating hours and eqaigirtevels. As one said “| get paid per box,
so where is the incentive to open for twelve howtsen | can get paid the same to open for
eight?” Some are also cutting the supply of hamggéiquipment to reduce overheads, creating
slower turnaround times for trucks.

* inadequate information — container transport operators and empty
container parks have typically operated with inage¢ information. For
example, container transport operators do not kifi@times when empty
container parks are likely to be congested and gomttainer parks
typically do not know when large numbers of congaittucks are likely to
arrive at their parks.

* environmental costs- the ACCC also considers that there are likelyeto
public environmental costs associated with contana@sport operators
waiting in lengthy queues. These costs includeupolh and congestion on
public roads, which may not fully be reflected ither the empty
container parks’ or container transport operatonsirges.

The ACCC considers that the sub-optimal efficiemcthe supply chain described
above provides an indication as to where potehaakfits may be realised from
intervention or a change to the operation of th@pguchain as contemplated by the
empty container parks. In this regard, the ACCCitastified the following
categories of public benefit that may arise from pnoposed conduct:

* improved efficiency, at empty container parks araterbroadly

» promotion of efficient investment, at empty con&iparks and more
broadly

» agreater reduction in fatigue related acciderifergoads and reduced
noise pollution around the Port of Melbourne pretthan under the
counterfactual.

Improved efficiency

7.26.

The ACCC notes that the industry is broadly suppemf measures that will
improve the efficiency of the interaction of coméi transport operators with empty
container parks. The ACCC also notes the beneflismited by the Applicants (see
paragraph 5.1), many of which fall under the catggd improved efficiency for
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both the empty container parks and container ti@mgperators. The ACCC
considers that efficiency improvements as a reduthplementing Containerchain
are likely to include:

an increase in the throughput capacity (as opptusstbrage capacity) of
empty container parks. This is likely to be acheteough enabling
empty container parks to spread the arrival ofksunore evenly
throughout the day in order to reduce the levelsslet underutilisation. It
is also likely that throughput capacity will be ieased by streamlining the
interaction of container transport operators witd ¢émpty container parks
and moving to a paperless transaction which igylitereduce the
incidence of error.

an enhanced ability for empty container parks &mgheir work day and
better manage their resources including laboumaachinery. While the
key function of the empty container parks is tadl@ad unload container
trucks and to store empty containers, they alswigeoservices which may
include cleaning of containers, testing refrigeslatentainers and
maintenance or repairs of containers. Empty coatgarks typically
undertake these secondary functions outside of paek arrival times.
However, there is currently limited ability for teenpty container park to
plan this work which can lead to inefficient praes.

enhanced transparency and data availability. Brigely to improve the
operations of the empty container park, contaireerdport operators and
potentially other areas of the industry. Empty eamr parks and shipping
lines will have better information about any unmeimand which could be
used to support decision making such as whethendgt opening hours
are warranted. Greater transparency and prediityaisilikely to benefit
planning and logistics decisions of container tpamsoperators leading to
more efficient use of their resources. This isliike result in less time
spent in queues with corresponding savings arisorg reduced fuel
costs, labour costs and as previously noted, actieauin the
environmental costs of queuing. Even if queuesatesignificantly
reduced compared to the counterfactual, contaraasport operators will
have greater certainty and visibility about trugkntaround times at empty
container parks due to the information providedtigh Containerchain
which will improve the efficiency of the operatioh container transport
operator fleets. It is also likely to result in etter outcome for container
transport operators by reducing futile trips to gngontainer parks.

better integration with the supply chain. The ACQlerstands that
Containerchain draws on data through the shippireglas it is collected
from vessels arriving in the Port of Melbourne. Eanhy, empty container
parks will provide more accurate information thrbu@ontainerchain
concerning container stocks. This is likely to Hértee supply chain
generally. For example, there have been instanbesenexporters have
required certain quantities of food grade emptytaimers and have been
advised that the containers are available at aicezmpty container park.
15



7.27.

However, when the exporter’s trucks arrive at timp#y container park to
collect the containers, the empty containers atewailable or not
accessible.

The ACCC considers that there are likely to be stiduwide benefits from having a
single vehicle booking system used at all the eroptytainer parks such as that
provided by Containerchain Pty Ltd. A single sysisriikely to result in greater
consistency of data, fewer compatibility issues k&sd training expense. The
ACCC considers that ongoing contestability for tigét to supply an integrated
vehicle booking system to an empty container patkePort of Melbourne would
limit the ability of the incumbent (Containerchatty Ltd) to extract inefficient
rents.

Promotion of efficient investment

7.28.

7.29.

7.30.

The ACCC considers that the adoption of Contairerchy individual empty
container parks is likely to improve incentives iimvestment at empty container
parks and potentially, more broadly across the lyugdmin. The primary driver for
this change is the provision of information, whinksome instances may lead to
enhanced competition in the industry with efficigigains likely to result.
Containerchain will increase the visibility of therformance of empty container
parks and relevant data will be available to stmgpines, container transport
operators, importers and exporters and the emptiaower parks themselves.

Currently, incentives for empty container park&teest appear to be limited. As
noted above, some empty container parks have §cteguced overheads possibly
to the point of underinvestment because they d@appgar to have any effect on
throughput owing to the disconnect between themmercial relationship with
their client, the shipping line, and their opera#ibrelationship with the container
transport operators. However, as data availakality transparency improves
through Containerchain, it may be the case thatyogtainer parks are able to
attract more business through better performandeanversely risk losing
business through poor performance. In other wah#sACCC considers that
Containerchain has the potential to increase catigrebetween empty container
parks which may in turn correct disincentives teesst that currently exist.

More efficient utilisation of trucks may also letdefficient investment incentives
for container transport operators. Currently, co@atransport operators have little
knowledge about the queue to expect at an emptic@n park and the truck turn-
around time. While additional staging of containmay need to be factored in to a
fleet controller’s planning, container transporegiors will have a more accurate
estimate of the time required for its interactiothvihe empty container parks
which will lead to better information concerningetbontainer transport operator’s
fleet investment requirements. In this regard AR C notes that the vehicle
booking system introduced at the terminals of tbe Bf Melbourne allowed for
greater visibility of information between both stelore terminals, and enhanced
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functionality to help improve truck performanceckdoading opportunities and
truck loading ratios?

Safer roads and reduced noise pollution

7.31.

7.32.

7.33.

Containerchain is expected to provide a mechanisassist empty container parks
to comply with their obligations as loading managarising from Chain of
Responsibility Legislation as previously describiedhe absence of Containerchain
or a similar system, empty container parks ardylikeinstruct container transport
operators beyond a certain point in a queue to movéthey do not consider it
likely that they will be serviced within 30 minutéRelative to such a scenario,
Containerchain is likely to save the empty contapeak’s resources from walking
through the streets and instructing drivers to mave

Compliance with legal obligations through implenagimn of Containerchain
(relative to compliance achieved by the countedalcscenario) is likely to reduce
driver fatigue, queues and congestion which atgmiesffects public roads
surrounding many empty container parks. This isljiko result in public benefits
that may include:

» reduced incidence of fatigue related accidents
» safer public roads

* reduced noise pollution, particularly to the benefiresidents near empty
container parks.

The realisation of these benefits is contingenthenimplementation of
Containerchain leading to behavioural change bytimtainer transport operators.

If empty container parks adopt the more flexibléfroation system, container
transport operator behaviour may not change textent that it would under a

more strict time slot system. Should this be treecthe realisation of these benefits
would be reduced.

Public detriment

7.34.

The ACCC has identified several potential detrirsghtit may arise from the
proposed conduct. The potential detriments hava bategorised as a potential
reduction in flexibility for container transport @@tors or an increase in cost to
access the empty container parks and are set outri@ detail below.
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Potentially reduced flexibility and increased costs for container transport operators

7.35.

7.36.

7.37.

7.38.

7.39.

7.40.

Interested parties have expressed concern abopbtiastial loss of flexibility when
moving from the current system where containersjpan operators are able to turn
up as they please, without giving notice, to aeysivhere they are required to
nominate their arrival time from a list of availalilmes and strictly adhere to that
time.

The ACCC notes that under the notified conduct gassible for each empty
container park to adapt Containerchain to provadeafvariety of systems ranging
from a simple notification system where contaimansport operators advise their
intentions but are free to arrive as they pleasedtict time slot system similar to
the vehicle booking system applied at the termiriEhe loss of flexibility and
resultant costs are more likely to arise whereiet$ime slot system is adopted and
may not occur under a simple notification system.

While some empty container parks have advised tb€@ that they will

commence with a simple notification system, thewalsion below concerns the loss
of flexibility arising from a strict time slot systn. The ACCC accepts that the
change process may be smoother by commencing withifecation system.
However as noted it is unclear whether such a sysi# lead to the behavioural
change required of container transport operataidshance the associated public
benefits. This is ultimately a matter to be negeticbetween the empty container
parks and the container transport operators. ThE@G@otes that such negotiations
have been in progress for some time and that thestry is in the process of
finalising a memorandum of understanding concertiiegmplementation of
Containerchain and associated operational rules.

Costs that are likely to arise from the loss oftaorer transport operator flexibility
under a strict time slot system stem from an ireedaequirement to ‘stage
containers’. Staging containers refers to a prosgsseby containers pass through
a container transport operator’s depot rather graneeding directly from ‘Point A’
to ‘Point B'. For example, empty containers mayspdsough a container transport
operator’s depot after being collected from an irtgrp rather then being
transported directly from the importer’s premiseshte empty container park.

Container transport operators submit that the mofdit cost of staging includes:

» agreater number of truck trips leading to moreksuon the road with
associated congestion, fuel and environmental costs

» additional lifting and storage costs.

The exact cost of staging will vary with factorsliding the distances between the
importer, the container transport operator’s deyat the relevant empty container
park and the number of movements required for tmeagner in passing through the
container transport operator’s depot. The VTA subrthiat the cost of staging is
likely to be $100-$160 per container. The ACCC sdhat such costs are material
relative to the ~$5 charge to notify an empty comapark using Containerchain.

18



7.41.

7.42.

7.43.

Nonetheless, the ACCC notes that Containerchatrasgly endorsed by Dr
Hermione Parsons, Director of the Institute for @yChain and Logistics and
others who suggest that container transport opmratidl benefit from the proposed
system. The cost of staging containers for a sitryglek operation appear high,
however the majority of empty container trucks aet of larger fleets with central
fleet controllers. Dr Hermione Parsons adviseddB8€C that container transport
operators are likely to be able to realise openafiefficiencies that more than
offset the cost of new technology or the cost iegblby any requirement to change
current operational practicésThe ACCC understands that such changes may
include greater use of the container transportaipes depot as a central hub.

The ACCC notes that any additional staging costdikely to be affected by the
operational model employed by the container trartisgmerator which is ultimately

a decision that is best made in the context of cernral incentives. The ACCC

also notes that even in the case where a strietsiot system is employed, in
certain circumstances container transport operatassbe able to book a time slot
with limited notice and avoid additional stagingt The ACCC notes that
Containerchain is accessible through portable ésvand that an iPhone application
has been developed specifically for this purpose.

Notwithstanding the availability of portable devsdeom which to access
Containerchain, the ACCC considers that the paedétriments and additional
costs of a strict time slot system may have a remficant impact on smaller
operators, particularly those that are unableke talvantage of larger truck fleets
and fleet controllers to maximise the efficiencytludir operations.

Additional cost to access empty container parks

7.44.

7.45.

7.46.

The proposed conduct will require container tramspperators to notify details of
planned arrivals and the containers to be dropjffeat @ollected. This notification
will be undertaken using Containerchain and williatly cost between $5 and
$5.50 per container. The actual price to be chabyegimpty container parks is not
part of the notified conduct and may be varied dwee by individual empty
container park owners.

Currently, there is no requirement for containansport operators to notify
regarding truck arrivals at empty container pakkisewise, there is no charge
applied to container transport operators by thetgrogntainer parks, whose clients
are shipping lines. The relationship between coetairansport operators and empty
container parks is generally described as operatiather than contractual or
commercial.

The ACCC considers it likely that the cost of asteg empty container parks using
Containerchain will be passed on by container frarisoperators to other parties in
the supply chain and ultimately to the end consumer
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7.47.

7.48.

7.49.

The ACCC also notes that smaller container trarisgmerators have submitted that
they will incur costs associated with additionalfshg to manage their interaction
with empty container parks. The ACCC notes thafféleeto access an empty
container park using Containerchain of around $$ bealess material in the
context of the cost of operating a truck in a quebéeh could be as high as $1.80
per minute’*

The proposed arrangements may mean, at leaspfeni@d of time, that larger more
efficient container transport operators will haveoat advantage over smaller less
efficient operators. While this may mean less &fit operators will lose business
to more efficient operators, this is a consequefi@a@mpetition, not lessening of
competition.

The ACCC also notes the submissions of some engpiiamer parks that they will
use revenue generated from Containerchain to ingpeéficiency within their
empty container park, and manage the system aodiatsi equipmerft

Balance of public benefits and detriments

7.50.

7.51.

7.52.

7.53.

The ACCC considers that the notified conduct islifko result in significant public
benefits arising from improved efficiency across slupply chain, the promotion of
efficient investment incentives, and facilitatingngpliance with legal obligations in
a manner that leads to greater benefits compartgktcounterfactual. The ACCC
notes that notwithstanding reservations held byaionar transport operators with
respect to a strictly applied time slot system,ithglementation of more efficient
practices at empty container parks is widely suggabby government and industry
alike.

The ACCC considers the public detriment generajethé arrangements to be the
potential loss of flexibility and corresponding iease in costs for container
transport operators, as well as the additionalscmsaccess empty container parks.
The ACCC also notes that the potential public detnts may have a greater impact
on smaller container transport operators relativilné large container transport
operators with dedicated fleet controllers and gpsha greater ability to manage the
impact of the changes and pass any cost increasestloeir clients.

However, the ACCC also considers that the potedg&iments arising from a loss
of flexibility for container transport operators ynlae transitional as they move
towards more efficient operating practices affordgdhe greater certainty and
better information expected as a result of the @m@ntation of Containerchain.

On balance, the ACCC is satisfied that the likedpéfit to the public from the
notified conduct will outweigh the likely detrimeta the public.
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8.1.

8.2.

8.3.

Conclusion

Having regard to the claims by the Applicants draissues raised by interested
parties, the ACCC is satisfied that the likely Hérte the public from the conduct
or proposed conduct in each case will outweigHikety detriment to the public
from the conduct or proposed conduct.

Accordingly, the ACCC does not intend to take amytfer action at this time.

As with any notification, the ACCC may act to reradhe immunity afforded by
these notifications at a later stage if it is $etibthat the likely benefit to the public
from the conduct will not outweigh the likely detent to the public from the
conduct.
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