


Summary 

The ACCC proposes to grant authorisation to the Reserve Bank Health Society for certain 
aspects of the Management Services Agreement it has entered into with Lysaght Peoplecare 
Limited. The ACCC proposes to grant authorisation for 10 years.  

Reserve Bank Health Society (RBHS) is a nationally based not-for-profit private health fund 
which provides health insurance to current and former employees of the Reserve Bank of 
Australia (RBA), Note Printing Australia Pty Ltd and their dependents. Lysaght Peoplecare 
Limited (Peoplecare) is a not-for-profit private health fund which provides health insurance to 
the public. The majority of RBHS and Peoplecare’s members are located in New South Wales. 
Collectively, RBHS and Peoplecare have less than a 0.5 per cent share of the Australian private 
health insurance industry based on total number of policies issued. 

RBHS has entered into a Management Services Agreement (the Agreement) with Peoplecare for 
the management of RBHS’s fund. The RBA was previously responsible for managing RBHS 
but now requires RBHS to outsource management to a specialist service provider. The ACCC 
notes that Peoplecare also currently provides management services to another private health 
fund. 

On 29 April 2011, RBHS lodged application for authorisation A91264 for certain aspects of the 
Agreement. In particular, RBHS seeks authorisation for provisions in the Agreement which 
allow Peoplecare to provide the following ‘special services’ to RBHS: 

� marketing services  

� product development and implementation  

� hospital contract management  

� governance services - including assisting in the development of RBHS's strategic and 
business plans; advising on industry issues, benefit structures, premiums and capital 
adequacy; conducting reviews on capital management, audits and actuarial assessments; and 
attendance at RBHS Board and Audit and Risk Committee Meetings  

� a Chief Executive Officer for RBHS. 
 
These special services will not take effect unless authorisation is granted by the ACCC. 
Peoplecare will also provide administrative and operational services to RBHS under the 
Agreement, including customer service, regulatory reporting, software and information 
technology systems. However, these services are not subject to the current authorisation 
application. 
 
Under the Agreement, the parties do not seek to merge the assets, capital or reserves of RBHS 
and Peoplecare, but preserve the independence of the RBHS Board. RBHS and Peoplecare will 
also continue to negotiate separately with certain suppliers, namely the Hospital and Medical 
Benefits Systems and the Australian Health Services Alliance. 
 
The ACCC considers that the Agreement is likely to result in public benefits and that the special 
services to be provided under the Agreement are integral to RBHS’s ability to realise these 
benefits.  
 
In particular, the ACCC considers that the Agreement is likely to generate cost efficiencies for 
RBHS by streamlining its operations, particularly in relation to its regulatory compliance 
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requirements. Further, as Peoplecare currently provides management services to another private 
health fund, as well as administering its own fund, it is likely that economies of scale and 
transaction cost savings will arise for RBHS. Peoplecare and the other fund it provides 
management services to are also likely to benefit from greater opportunity to capture scale.  
 
The ACCC considers that the cost efficiencies achieved by RBHS under the Agreement are 
likely to flow through to consumers in the form of lower premiums for private health insurance 
and higher levels of benefits paid by private health funds. 
 
The ACCC also considers that the Agreement is likely to result in RBHS members having 
access to increased services, including online claims, hospital care in the home, other substitutes 
for hospital treatment and chronic disease management programs. 
 
The ACCC notes that the Agreement may also promote competition in the market for the 
provision of private health insurance to the general public by increasing RBHS and Peoplecare’s 
ability to become more efficient competitors in the market for private health insurance. 
However, due to the small scale of the arrangements, this impact is likely to be minimal.  
 
Although the ACCC notes that the special services to be performed under the Agreement, by 
facilitating the flow of information between the two funds and allowing Peoplecare to advise the 
RBHS Board, may cause competition concerns, it does not consider that any public detriments 
are likely to arise. 
 
In saying this, the ACCC notes that the Agreement does not create or enhance RBHS or 
Peoplecare’s market power and thus their ability to unilaterally raise their premiums or reduce 
the quality of their service offering. 
 
The ACCC also notes that the although the Agreement creates the potential for RBHS and 
Peoplecare to engage in coordinated conduct beyond the scope of that authorised, the 
Agreement will not alter the competitive landscape. This is because RBHS and Peoplecare are 
small participants in the private health insurance industry and compete with a number of larger 
rivals. Accordingly, the ACCC considers that RBHS and Peoplecare are likely to have little 
ability and/or incentive to coordinate their conduct beyond the scope of the Agreement.   
 
Further, the ACCC considers that the ability of RBHS and Peoplecare to engage in anti-
competitive conduct is constrained by regulation that prevents private health insurance providers 
from unnecessarily increasing their premiums, the ability of consumers to switch to other private 
health funds and structural provisions built into the Agreement which preserve the independence 
of the two funds. 
 
On balance, the ACCC considers that the benefits flowing from the Agreement are likely to 
outweigh any public detriments. As such, the ACCC proposes to grant authorisation for a period 
of 10 years. 
 
The ACCC is now seeking further submissions in relation to this draft determination prior to 
making its final decision. In addition, the applicant or any interested party may request that the 
ACCC hold a conference to discuss the draft determination, pursuant to subsection 90A of the 
Competition and Consumer Act 2010. 
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List of abbreviations 

ACCC Australian Competition and Consumer Commission  

AHSA Australian Health Service Alliance 

DOHA Department of Health and Ageing (Cth) 

HAMBS Hospital and Medical Benefits System 

Health Service 
Providers 

Including hospitals, doctors and ancillary service 
providers. 

MER Management expenses ratio 

Peoplecare Lysaght Peoplecare Limited 

PHI Private health insurance 

PHI Act Private Health Insurance Act 2007 

PHI Rules  

 

Private Health Insurance (Health Benefits Fund 
Administration) Rules 2007 

PHIAC Private Health Insurance Administration Council 

PHIO Private Health Insurance Ombudsman 

RBA Reserve Bank of Australia 

RBHS Reserve Bank Health Society Ltd 

The Act Competition and Consumer Act 2010 

The Agreement Management Services Agreement between Lysaght 
Peoplecare Limited and Reserve Bank Health Society Ltd 
dated 19 April 2011.  

The Minister Federal Minister for Health and Ageing 
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1. The application for authorisation 
 
1.1. On 29 April 2011 the Reserve Bank Health Society Ltd (RBHS) lodged application for 

authorisation A91264 with the Australian Competition and Consumer Commission 
(ACCC). 

 
1.2. Authorisation is a transparent process where the ACCC may grant immunity from legal 

action for conduct that might otherwise breach the Competition and Consumer Act 
2010 (the Act). The ACCC may ‘authorise’ businesses to engage in anti-competitive 
conduct where it is satisfied that the public benefit from the conduct outweighs any 
public detriment. The ACCC conducts a public consultation process when it receives an 
application for authorisation, inviting interested parties to lodge submissions outlining 
whether they support the application or not. Further information about the authorisation 
process is contained in Attachment A. A chronology of the significant dates in the 
ACCC’s consideration of this application is contained in Attachment B. 

 
1.3. Application A91264 was made under:  

� subsection 88(1) of the Act to make and give effect to a contract, arrangement or 
understanding, a provision of which is or may be an exclusionary provision within 
the meaning of section 45 of the Act 

� subsection 88(1A) of the Act to make and give effect to a contract or arrangement, 
or arrive at an understanding a provision of which would be, or might be, a cartel 
provision (other than a provision which would also be, or might also be, an 
exclusionary provision within the meaning of section 45 of that Act). 

 
1.4. RBHS is seeking authorisation for certain aspects of the Management Services 

Agreement (the Agreement) it has entered into with Lysaght Peoplecare Limited 
(Peoplecare). Further details regarding the Agreement are outlined in Chapter 2. 

 
1.5. RBHS seeks authorisation for a period of 10 years. 
 
Other parties 
 
1.6. Under subsection 88(6) of the Act, any authorisation granted by the ACCC is 

automatically extended to cover any person named in the authorisation as being a party 
or proposed party to the conduct. The ACCC notes that RBHS has named Peoplecare as 
a party to the proposed conduct. 

 
 

2. Background to the application 
 

The applicant 
 
2.1. RBHS is a nationally based not-for-profit private health fund which provides health 

insurance to current and former employees of the Reserve Bank of Australia (RBA), 
Note Printing Australia Pty Ltd (NPA) and their dependents.1  
 

                                                 

1  NPA is a separately incorporated, wholly owned subsidiary of the RBA which prints Australia's banknotes.  



 

DRAFT DETERMINATION                                                                       A91264 2 

2.2. RBHS is a wholly owned subsidiary of the RBA and is managed by a member elected 
Board.  

 
2.3. RBHS was established in 1959 in line with the Federal Government policy at that time, 

which encouraged large employers to establish health funds for their staff. The majority 
of RBHS’s members currently receive premium assistance from the RBA or NPA, 
thereby significantly lowering the out-of- pocket costs for RBHS’s premiums.2 
Premium assistance is provided pursuant to the employment agreements of RBHS and 
NPA.3 

 
2.4. Currently, RBHS has approximately 2,100 members, the majority of which are located 

in New South Wales (NSW). It is the smallest health fund in Australia, with an 
approximate 0.04 per cent share of the Australian private health insurance (PHI) 
industry based on the number of policies issued. 

 
2.5. Prior to lodging the application for authorisation, the RBA was responsible for 

providing the majority of the administrative and management services required by the 
RBHS, including member services, claims processing, financial reporting, governance 
support, its Chief Executive Officer. However, the RBA has decided that it no longer 
wants to provide these services, as it does not have expertise in managing a health fund 
and it is not cost-effective for it to continue to manage RBHS.4 

 
2.6. RBHS conducted a selective expression of interest process for a specialist service 

provider to administer its operations.5 This process was overseen by a Steering 
Committee, comprising two members of the RBHS Board, the Chief Executive Officer 
and Secretary of RBHS and two executives of the RBA. Submissions were evaluated 
against criteria set by the RBHS Board, including the ability to deliver a high standard 
of member services, while meeting appropriate governance and strategic requirements 
at a reasonable cost. Following this process, Peoplecare was appointed as RBHS’s 
management services provider in September 2010. 

 

Peoplecare 
  
2.7. Peoplecare is a not-for-profit private health fund which provides health insurance to the 

public 
 
2.8. Established in 1953, Peoplecare initially provided health insurance to the employees 

and dependents of John Lysaght Australia Ltd. Following the acquisition of John 
Lysaght Australia Ltd by the Broken Hill Proprietary Company Limited (BHP) in 1979, 
Peoplecare expanded the provision of its health insurance services to the employees of 
BHP and their dependents. Peoplecare commenced offering private health insurance to 
the general public in December 2006. 

                                                 

2  RBHS submits that the percentage of members receiving premium assistance is approximately 86 per cent. 
3  RBHS, Application for authorisation to the ACCC, 28 April 2011, p10. 
4  RBHS, Submission in response to ACCC’s information request, 24 June 2011, p2. 
5  RBHS issued a Request for Proposal to five health funds in May 2010. These funds were approached on 
 the basis that they had the capacity to provide the required services, had expressed an interest in doing so 
 (RBHS had previously investigated outsourcing in 2007) and had a similar philosophy and culture to 
 RBHS in regards to members and services.  
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2.9. Peoplecare currently has approximately 24,000 members, the majority of which are 

located in NSW (49 per cent), Victoria (30 per cent) and Queensland (12 per cent).6 
Peoplecare currently has an approximate 0.38 per cent share of the Australian PHI 
industry based on number of policies issued. Peoplecare is managed by a board of 
seven directors. 

 
2.10. Peoplecare has previously provided management services to two private health funds.  

From 1993 to 1995, it managed BHP’s in-house non-contributory health insurance fund 
and also assisted in the establishment and management of its successor fund, Transition 
Benefits Fund Pty Ltd (TBF).7 In 2006, Peoplecare assisted in the establishment of a 
new private health fund, National Health Benefits Australia Pty Ltd (trading as 
Onemedifund) and subsequently entered into an agreement with Onemedifund for the 
management and administration of its fund. This agreement has recently been renewed 
for a further five year term. 

 
The management services agreement 
 
2.11. In April 2011, RBHS and Peoplecare entered into the Agreement under which 

Peoplecare agreed to provide management and administrative services to RBHS. 
 
2.12. In particular, Peoplecare is to provide the following special services to RBHS: 

� marketing services  

� product development and implementation  

� hospital contract management  

� governance services - including assisting in the development of RBHS's strategic 
and business plans; advising on industry issues, benefit structures, premiums and 
capital adequacy; conducting reviews on capital management, audits and actuarial 
assessments; and attendance at RBHS Board and Audit and Risk Committee 
Meetings  

� a Chief Executive Officer for RBHS - Peoplecare’s current Chief Executive Officer 
is to be appointed to this role.8 

 
2.13. RBHS has advised that these special services will not take effect unless authorisation is 

granted by the ACCC. However, the ACCC notes that there is a contract in place which 
imposes other obligations on Peoplecare. In particular, Peoplecare is to provide the 
following administrative and operational services to RBHS: 

� customer service – including joining new members, maintaining existing members, 
processing claims, establishing a dedicated RBHS call centre 

                                                 

6  Peoplecare notes that this distribution generally follows the larger employment centres that were part of 
 the BHP organisation, although notes that since it commenced participation in a more open, broker based, 
 marketing environment, there has been evidence of a marginal shift in geography. 
7  Peoplecare advises that, following legislative changes in 1996, BHP decided to wind up its in-house fund 
 and replace it with a new fund, TBF. TBF commenced operating on 1 April 1996 and ran unti1 April 2002, 
 when BHP decided to wind up the fund.  
8  Peoplecare’s Chief Executive Officer is also the Chief Executive Officer of Onemedifund. 
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� banking, investment portfolio management, risk management and fraud control 

� governance and regulatory compliance oversight 

� software and information technology (IT) systems and support  

� website development and maintenance. 
 
2.14. Peoplecare commenced providing these administrative and operational services on 1 

May 2011.  
 
2.15. RBHS notes that under the Agreement, the parties do not seek to merge the assets, 

capital or reserves of RBHS or Peoplecare but preserve the independence of the RBHS 
Board. In particular, the RBHS Board will remain responsible for establishing and 
approving RBHS’s strategic plan, business plan, marketing plan and premium and 
benefit setting framework for RBHS. Further, the RBHS Board will retain the use of an 
independent actuary and auditor to assist it in undertaking these tasks. Peoplecare will 
be responsible for implementing these plans once approved by the Board, as well as 
reporting to the Board where appropriate. 

 
2.16. RBHS and Peoplecare will also continue to negotiate separately with certain suppliers, 

namely the Hospital and Medical Benefits Systems (HAMBS), which supplies and 
provides support for a specialist software and IT solution for private health funds and 
the Australian Health Services Alliance (AHSA), which represents a number of private 
health funds across Australia and is responsible for facilitating arrangements between 
hospitals, doctors and health service providers on behalf of these funds. 

 
2.17. The initial term of the Agreement is five years, with the option of being extended for a 

further five year term.  
 

The private health insurance industry in Australia 
 
2.18. PHI plays an important part in Australia’s health care system by providing private 

funding for hospital care and ancillary services which are not covered by Medicare.9 
 

2.19. Generally PHI refers to the provision of two types of cover, hospital cover and ancillary 
cover (for instance, dentistry, optometry and physiotherapy). Consumers may purchase 
this cover separately or as part of a combined policy and may also choose to split the 
types of cover between different health funds. 

 
2.20. The main participants in the industry are PHI Providers; health service providers, such 

as hospital operators, doctors and ancillary service providers; and consumers.  
 
2.21. PHI funds negotiate with health service providers on the price that will be paid by the 

fund for the provision of health services to its members. Funds then offer a range of 
insurance cover to consumers. For instance, some policies will provide full cover for 

                                                 

9  Medicare is Australia’s universal public health care system, which was introduced in 1984 to provide 
 eligible Australian residents with affordable, accessible and high-quality health care.  
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treatment, whereas others will require members to meet part of the cost of any services 
received in exchange for lower premiums.10  

 
2.22. Due to the Federal Government’s policy of community rating, a PHI provider must 

offer the same PHI product to all consumers at the same price. That is, unlike other 
insurance products, PHI is not priced according to risk.11 To this end, a risk 
equalisation pool operates in the industry whereby health insurers with a younger and 
healthier customer base subsidise those with an older or less healthy customer base.12 
The Australian Government also offers a rebate (currently up to 30 per cent) off the 
annual price of PHI premiums to encourage consumers to take out and maintain PHI 
policies.13 

 
2.23. As of June 2010, 44.6 per cent of the Australian population held private hospital 

insurance.14  
 
Regulatory framework 
 
2.24. In order to be eligible to provide PHI to the public, a fund must be a registered provider 

under the Private Health Insurance Act 2007 (PHI Act).  
 
2.25. Funds may be registered as open funds (provide PHI to the general public) or as 

restricted funds (provide PHI only to specific employment groups, professional 
associations or unions). PHI providers can also be mutual organisations (that is not-for 
profit) or for profit funds.15 The PHI Act contains provisions which allow a PHI 
provider to amend its registration status, for instance, from a restricted to an open 
fund.16 

 
2.26. Currently, there are 39 registered providers of PHI in Australia (26 open funds and 13 

restricted funds).17 Under the portability provisions of the National Health Act 1953 
consumers are able to move freely between these funds (in particular, they do not have 
to re-serve waiting periods when transferring between funds).  

 

                                                 

10  Private Health Insurance Ombudsman (PHIO) 
 http://www.privatehealth.gov.au/healthfunds/howhealthfundswork/   (Accessed 14 June 2011) 
11  The policy objective of Community Rating is to prevent PHI providers from price discrimination on the 
 basis of age, health status etc. Exceptions apply for loadings for Lifetime Health Cover (LHC), which is a 
 Government initiative designed to encourage people to take out hospital insurance earlier in life and to 
 maintain their cover. Under LHC, PHI providers may charge different premiums based on the age of a 
 member when they first take out hospital cover  People who take out hospital cover early in life will be 
 charged  lower premiums through their life relative to people who take out cover later.  
12  ACCC, Report to the Australian Senate on anti-competitive and other practices by health funds and 
 providers in relation to private health insurance – for the period 1 July 2009 to 30 June 2010, 2011, p6.  
13  PHIO, http://www.privatehealth.gov.au/healthinsurance/incentivessurcharges/default.htm (Accessed 
 14 June 2011). 
14  ACCC, Report to the Australian Senate on anti-competitive and other practices by health funds and 
 providers in relation to private health insurance – for the period 1 July 2009 to 30 June 2010, 2011, p5. 
15  PHIO, http://www.privatehealth.gov.au/healthfunds/howhealthfundswork/  (Accessed 14 June 2011). 
16  See PHI Act, section 126-40. 
17  PHIO, http://www.privatehealth.gov.au/dynamic/healthfundlist.aspx (Accessed 14 June 2011). 
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2.27. Registered PHI providers are subject to certain ongoing requirements under the PHI 
Act and the Private Health Insurance (Health Benefits Fund Administration) Rules 
2007 (PHI Rules). For instance, PHI providers are subject to solvency and capital 
adequacy requirements under the PHI Rules, including regular prudential reporting 
requirements. 

 
2.28. Further, under subsection 66(10) of the PHI Act, changes to PHI premiums can only be 

made on an annual basis and are subject to approval by the Federal Minister for Health 
and Ageing (the Minister). Premium increases will be approved unless the Minister 
deems that they are not in the public interest. Premium increases are considered to be in 
the public interest where they are the minimum necessary, taking into consideration 
insurer solvency requirements, forecast benefit payments and prudential requirements, 
while also ensuring the affordability and value of PHI as a product. Consideration is 
also given to a PHI provider’s management expenses ratio (MER), which measures the 
relationship between the operating expenses incurred in the course of an insurer’s 
normal operations and its contribution income.18  

 
2.29. The Private Health Insurance Administration Council (PHIAC) is the independent 

statutory authority responsible for regulating the PHI industry; PHI policy is 
administered by the Federal Government Department of Health and Ageing (DOHA); 
and the Private Health Insurance Ombudsman (PHIO) is responsible for dealing with 
consumer complaints regarding PHI.   

 

3. Submissions received by the ACCC 
 
3.1. The ACCC tests the claims made by the applicant in support of an application for 

authorisation through an open and transparent public consultation process.  To this end 
the ACCC aims to consult extensively with interested parties that may be affected by 
the proposed conduct to provide them with the opportunity to comment on the 
application.   

 
The Applicant’s supporting submission 
 
3.2. RBHS submits that its objective is to provide members with superior health benefits in 

a cost effective manner, while also maintaining good corporate governance and 
complying with all relevant legislative and regulatory requirements.  

 
3.3. As stated above, RBHS’s rationale for entering into the Agreement was to reduce costs 

and improve member services. RBHS notes that, in addition to meeting this criteria,  
Peoplecare was selected because, as another small provider, it has an appreciation of 
member expectations in small funds, as well as having expertise in administering 
another PHI fund. 

 
3.4. RBHS submits that the Agreement will not have a material effect on competition in the 

PHI industry and will result in public benefits that outweigh any possible public 
detriments. In particular, RBHS submits that the conduct will:  

                                                 

18  DOHA, Submission in relation to RBHS’s authorisation application, 1 June 2011. 
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� reduce RBHS’s administrative costs and ensure that they rise less quickly in the 
future, resulting in lower premium increases and higher benefits for members than 
would otherwise be the case 

� allow RBHS to provide member services online and offer new health benefits to 
members, including access to hospital care in the home and chronic disease 
management programs, in line with Federal Government Policy. RBHS notes that 
these new services could not be provided by RBHS on its own. 

 
3.5. RBHS further submits that there are no efficiency losses which are likely to offset these 

gains. 
 
Peoplecare’s supporting submission 
 
3.6. Peoplecare submits that providing private health fund management services has been of 

significant benefit to both itself and the recipients of the services.  
 
3.7. In particular, Peoplecare considers that the management arrangements have allowed it 

to develop a greatly enhanced infrastructure and executive capability, generate further 
economies of scale, as well as diversify its revenue stream. Peoplecare notes that the 
entities receiving the services have also benefited through increased operating 
efficiencies and access to Peoplecare’s sophisticated electronic workflow systems. 

 
Interested party submissions 
 
3.8. The ACCC sought submissions from 52 interested parties potentially affected by the 

application, including Government agencies, industry associations and industry 
participants. A summary of the public submissions received from interested parties 
follows: 

 
Submissions supporting the authorisation 
 
3.9. AHSA submits that it does not have any issues with RBHS’s authorisation application 

and considers the proposed arrangements to be in the best interests of all concerned. 
 
3.10. DOHA  submits that the public benefits arising from the proposed arrangements should 

outweigh any public detriments. In particular, DOHA considers that the proposed 
arrangements should generate efficiencies for RBHS and that there is scope for these 
savings to be passed onto consumers. DOHA also considers that RBHS policy holders 
will have greater access to health promotion and disease prevention services.  

 
3.11. Health Insurance Restricted Membership Association of Australia (HIRMAA) 

submits that the proposed arrangements will result in increased certainty and efficiency 
in the operations of RBHS. HIRMAA does not consider that the proposed arrangements 
are likely to result in any public detriments.  

 
3.12. HAMBS  submits that the proposed arrangements will significantly enhance the 

efficiency of RBHS’s daily operations and allow RBHS’s members access to increased 
services.  
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3.13. Police Health Limited submits that the proposed arrangements will create efficiencies 
for RBHS and be of benefit to its members. Police Health Limited does not consider 
that the proposed arrangements will result in any public detriments.  

 
3.14. PHIAC  submits that the proposed arrangements will result in increased efficiencies for 

RBHS and increased services for its members. PHIAC also considers that the proposed 
arrangements are likely to increase RBHS’s capacity to comply with regulatory 
requirements. PHIAC does not consider that any public detriments are likely to arise.  

 
3.15. PHIO  submits that the proposed arrangements are likely to result in increased 

efficiencies in the operations of RBHS, increased services for RBHS members and 
increased compliance with regulatory requirements. PHIO notes that these benefits are 
likely to be passed onto consumers in the form of lower premiums. PHIO does not 
consider the arrangements are likely to result in any public detriments.  

 
Submissions neither supporting nor opposing the authorisation 
 
3.16. Hospitals Contribution Fund of Australia Limited (HCF) submits that the proposed 

arrangements will not lessen competition in the market for PHI and due to the small 
scale nature of the arrangements, are unlikely to result in efficiency improvements. 

 
3.17. Railway and Transport Health Fund Ltd (rthealth) submits that the scope and extent 

of the proposed arrangements are a near approximation of a merger in substance. 
Rthealth notes that further similar arrangements between Peoplecare and other funds 
may ultimately deliver a material advantage to Peoplecare and that this would be of 
concern to rthealth.  

 
Applicant’s submission in response to interested party submissions 
 
3.18. RBHS disagrees with rthealth’s submission that the Agreement is a near approximation 

of a merger in substance. In this regard, RBHS submits that its key decision making 
body, the RBHS Board, will remain independent of Peoplecare and will continue to set 
the schedule of benefits and premiums for RBHS. Further, there is no merging of the 
assets, capital or reserves of RBHS and Peoplecare under the Agreement. The RBHS 
further submits that the Agreement is for a fixed term and may be terminated by RBHS 
in the event that Peoplecare fails to provide the required services. 

 
3.19. The views of RBHS, Peoplecare and interested parties are set out further in the 

ACCC’s evaluation of the Agreement in Chapter 4 of this determination. Copies of 
public submissions may be obtained from the ACCC’s website 
(www.accc.gov.au/AuthorisationsRegister) and by following the links to this matter. 
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4. ACCC evaluation 
 
4.1. The ACCC’s evaluation of RBHS’s Agreement is in accordance with tests found in  

� subsections 90(5A) and 90(5B) of the Act which state that the ACCC shall not 
authorise a provision of a proposed contract, arrangement or understanding that is 
or may be a cartel provision, unless it is satisfied in all the circumstances that: 

o the provision, in the case of subsection 90(5A) would result, or be likely to 
result, or in the case of subsection 90(5B) has resulted or is likely to result, in 
a benefit to the public and 

o that benefit, in the case of subsection 90(5A) would outweigh the detriment to 
the public constituted by any lessening of competition that would result, or be 
likely to result, if the proposed contract or arrangement were made or given 
effect to, or in the case of subsection 90(5B) outweighs or would outweigh 
the detriment to the public constituted by any lessening of competition that 
has resulted or is likely to result from giving effect to the provision 

� subsection 90(8) of the Act which states that the ACCC shall not authorise a 
proposed exclusionary provision of a contract, arrangement or understanding, 
unless it is satisfied in all the circumstances that the proposed provision would 
result or be likely to result in such a benefit to the public that the proposed contract, 
arrangement or understanding should be authorised. 

 
4.2. For more information about the tests for authorisation and relevant provisions of the 

Act, please see Attachment C. 
 

The markets 
 
4.1.  The first step in assessing the effect of the conduct for which authorisation is sought is 

to consider the relevant area/s of competition affected by that conduct.  
 
4.2.  RBHS submits the relevant area of competition is the national market for the provision 

of PHI. RBHS submits that the proposed conduct is unlikely to affect the market for 
supply of certain PHI related services (HAMBS and AHSA) as Peoplecare and RBHS 
will continue to negotiate separately with these providers. 

 
4.3.  In recent mergers decisions concerning the PHI industry, the ACCC has considered the 

relevant markets to be: 

� state-based markets for the supply of PHI to consumers  

� local, regional or state/territory based markets for the acquisition of services from 
private hospitals by PHI providers.19 

  
4.4.  The ACCC’s assessment of state-based markets for the supply of PHI to consumers 

was based on a range of factors including: 

� risk equalisation liabilities which were calculated on a state/territory basis 

� varying costs of medical specialist services per state  
                                                 

19  See the ACCC’s public competition assessment, Proposed merger of BUPA Australia Pty Ltd and MBF 
 Australia Ltd - 17 November 2007- http://www.accc.gov.au/content/index.phtml/itemId/866170  
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� varying costs of private hospital services per state  

� distinctly different market shares of PHI providers in each state/territory  

� difficulties PHI providers had in gaining significant market share outside of their 
‘home’ states  

� the tendency for a state-based approach to marketing by PHI providers  

� the use by some PHI providers of different brand names in different states.  
 
4.5.  The ACCC’s assessment of local, regional or state/territory based markets for the 

acquisition of services from private hospitals by PHI providers was based on two 
factors: that consumers prefer to attend hospitals close to where they reside; and that 
the ability of a PHI provider to negotiate with a private hospital depends primarily on 
the number of members it has in a hospital’s area of operation.  

 
4.6.  The ACCC notes the divergence between RBHS’s submission and the ACCC’s 

previous assessment of the relevant market(s) concerning the PHI industry. However, 
in regards to the current authorisation application, the ACCC considers that it is not 
necessary to precisely define the market in order to assess the level of benefits and 
detriments flowing from the special services to be performed under the Agreement.  

 
4.7.  Nevertheless, the ACCC notes that although RBHS and Peoplecare operate in all states 

and territories, the majority of their members are located in NSW. As such, although 
the market for the provision of PHI in all states and territories may be affected, it is 
likely that the market for the provision of PHI in NSW will be particularly relevant to 
an assessment of the proposed arrangements. 

 
4.8.  The ACCC notes RBHS’s submission that, as it and Peoplecare will continue to 

negotiate separately with HAMBS and the AHSA, the interests of these suppliers are 
unlikely to be affected. However, the ACCC considers that the Agreement may impact 
on the interests of other health service providers which supply services to RBHS and 
Peoplecare. As such, the ACCC considers that the market for the provision of health 
services to PHI providers may also be affected by the conduct.  

 

The counterfactual 
 
4.9. The ACCC applies the ‘future with-and-without test’ established by the Tribunal to 

identify and weigh the public benefit and public detriment generated by conduct for 
which authorisation has been sought.20 

 
4.10. Under this test, the ACCC compares the public benefit and anti-competitive detriment 

generated by arrangements in the future if the authorisation is granted with those 
generated if the authorisation is not granted. This requires the ACCC to predict how the 
relevant markets will react if authorisation is not granted.  This prediction is referred to 
as the ‘counterfactual’. 

 

                                                 

20   Australian Performing Rights Association (1999) ATPR 41-701 at 42,936.  See also for example: 
 Australian Association of Pathology Practices Incorporated (2004) ATPR 41-985 at 48,556; Re Media 
 Council of Australia (No.2) (1987) ATPR 40-774 at 48,419. 
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4.11.  RBHS submits that absent authorisation, it would continue to obtain the services sought 
to be covered under the authorisation from the RBA. RBHS submits, however, that this 
would not be a viable long term solution given the RBA’s prior indication that it wishes 
to reduce its involvement with RBHS. 

 
4.12.  RBHS considers the most likely longer-term alternative would be for RBHS to appoint 

a Chief Executive Officer to run the fund, consider outsourcing membership functions 
and claims processing to dedicated service providers and invest in new systems and 
technology to improve its services.21 RBHS considers that this approach is likely to be 
more expensive than the proposed arrangement with Peoplecare, resulting in higher 
premiums for members. Further, the potential improvements in service and technology 
associated with this alternative are likely to be more limited and subject to greater risk 
given the scope of the arrangements to be outsourced and the number of different 
service providers which would need to be managed. 

 
4.13.  HIRMAA submits that, although it cannot predict what RBHS would do should 

authorisation not be granted, as the PHI industry is heavily regulated, it would be 
advantageous to have the agreed services performed by another industry participant. 

 
4.14.  PHIAC submits that absent authorisation, it would be difficult for RBHS to remain 

competitive or viable in the medium to long term. PHIAC further notes that the 
uniqueness of the Australian PHI system and its regulatory framework mean that a non-
industry participant may not be able to perform the services as efficiently as an industry 
participant. PHIAC also notes that Peoplecare has a good track record of providing 
these services. 

 
4.15.  PHIO submits that absent authorisation, RBHS may have difficulties in continuing to 

operate independently and at the very least, will be unlikely to gain access to chronic 
disease management programs and online services for its members. Given the complex 
compliance and other requirements of managing a private health insurer, PHIO 
considers that the management services could not be performed by a private provider as 
efficiently or effectively as by a health insurer. PHIO notes that, as Peoplecare was 
formerly a restricted access insurer, it has a good understanding of the service 
requirements of RBHS. 

 
4.16.  As previously mentioned, RBHS is seeking authorisation in relation to the special 

services to be performed under the Agreement, with a contract already in place which 
imposes obligations on Peoplecare to provide administrative and operational services to 
RBHS. 

 
4.17.  The ACCC therefore considers the counterfactual to be: 

� in the short term, a continuation of the RBA providing the special services 
contemplated under the Agreement to RBHS (where it is able to do so), and 

� in the longer term, RBHS outsourcing the special services contemplated under the 
Agreement to a service provider who is not a participant in the PHI industry.  

  

                                                 

21  RBHS notes that it would need to employ dedicated service providers as, if the ACCC were to deny 
 authorisation to the Agreement, it would be unlikely to authorise a similar arrangement between RBHS 
 and another PHI fund.  
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Public benefit 
 
4.18.  Public benefit is not defined in the Act. However, the Tribunal has stated that the term 

should be given its widest possible meaning. In particular, it includes: 
 

…anything of value to the community generally, any contribution to the aims pursued by society 
including as one of its principle elements … the achievement of the economic goals of efficiency 
and progress.22 

 
4.19.  Generally, competition can be relied upon to deliver the most efficient and progressive 

market arrangements. However, in circumstances where there are market failures, for 
instance where there are difficulties generating economies of scale (that is, the cost 
efficiencies a business can obtain by expansion), restrictions on competition may be 
required to achieve efficient outcomes.  

  
4.20.  The ACCC notes that the PHI industry in Australia is complex and characterised by 

economies of scale and extensive regulatory requirements.  
 
4.21.  In this regard, the ACCC notes PHIAC’s submission that the industry is saturated and 

mature, with limited opportunity for organic growth. In addition, RBHS is a closed 
fund and is limited in its ability to grow by acquiring market share from rivals.   
Further, the inability to risk rate products due to community rating, risk equalisation 
requirements, portability arrangements and price regulation, as well as the existence of 
Medicare, makes for a complex and challenging competitive environment.23  

 
4.22.  RBHS submits that it is difficult for small providers to achieve economies of scale, 

placing them at a competitive disadvantage compared with larger rivals.24 
 
4.23.  The ACCC accepts that outsourcing PHI management services to a competitor, while 

not without competition risks, may allow smaller funds to operate more efficiently  
  
4.24.  The ACCC considers that the Agreement gives rise to the following public benefits 

compared with the counterfactual: 

� economies of scale and reduced transaction costs otherwise incurred in running a 
PHI business (cost efficiency benefits) 

� increased services for consumers (dynamic efficiencies) 

� promotion of competition in the broader market for PHI. 
 
4.25.  These are discussed in turn below.   
 
Cost efficiency benefits 
 
4.26.  RBHS submits that the Agreement will result in increased efficiencies in its operations, 

which in turn will reduce RBHS’s administrative costs and improve its MER.25 

                                                 

22   Re 7-Eleven Stores (1994) ATPR 41-357 at 42,677.  See also Queensland Co-operative Milling 
 Association Ltd (1976) ATPR 40-012 at 17,242. 

23  PHIAC, Submission in relation to RBHS’s authorisation application, 3 June 2011. 
24  RBHS, Submission in response to ACCC’s information request, 24 June 2011, p2. 
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Conversely, RBHS submits that if the RBA were to continue managing RBHS, its 
administrative costs are likely to increase and rise more quickly in the future, resulting 
in higher premiums for members 

 
4.27.  RBHS considers there to be several factors which contribute to its relatively high 

administrative costs. In particular, RBHS notes that, as the smallest health fund in 
Australia, it has virtually no scope for economies of scale. RBHS notes that the high 
rate of growth in its administrative costs can also be attributed to the additional 
expenses it has incurred in order to meet the regulatory compliance requirements 
introduced by the PHI Rules in 2007.26 RBHS considers that Peoplecare’s managerial 
experience and the economies of scale generated by the Agreement will help reduce 
RBHS’s administrative costs in this regard. 

 
4.28.  RBHS also notes the emerging importance of specialised technology for health funds 

(for instance, electronic work flow management systems). RBHS submits that it does 
not have the resources required to implement such systems itself and currently relies on 
manual processing. RBHS notes that the Agreement will allow RBHS to have access to 
Peoplecare’s dedicated IT package (including an electronic work flow management 
system) and technical expertise, which will help streamline its operations.  

 
4.29.  RBHS submits that, consistent with its status as a member-based, not-for-profit fund, 

any efficiency gains achieved under the Agreement will be passed on to its members 
through smaller premium increases and higher levels of benefits. RBHS notes that in 
anticipation of the expected cost savings arising from the first year of the Agreement, it 
requested a premium increase from the Minister of only 1.5 per cent for the 2011/2012 
financial year. RBHS notes that this was significantly smaller than the average industry 
increase of 5.56 per cent and was the lowest increase sought by any fund. RBHS also 
notes that its benefit levels for a range of treatments in 2011/2012 were increased by 
more than they had been in previous years.  

 
4.30.  RBHS submits that these efficiency gains are expected to grow over the remainder of 

the Agreement. In this regard, RBHS notes that Peoplecare’s annual fee for the 
provision of the services is indexed to a composite index that in the last five years has 
risen at a rate well below the growth in RBHS’s administrative costs over the same 
period. 

 
4.31.  Several interested parties also submit that the Agreement is likely to enhance the 

efficiency of RBHS’s daily operations.  
 
4.32.  For instance, PHIAC submits that because RBHS is the smallest PHI provider in 

Australia and is a restricted fund, its MER is higher than average. Given this, PHIAC 
considers it very likely that the proposed arrangement will result in increased 
efficiencies in the operations of RBHS. PHIAC also considers that the Agreement is 
likely to increase RBHS’s ability to comply with regulatory requirements.  

                                                                                                                                                            

25  MER is a common efficiency measure in the PHI industry. 
26  The PHI Rules introduced certain prudential requirements, as well as requirements that PHI providers 
 submit regular reports to PHIAC pertaining to their financial records. 
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4.33. PHIO submits that the scope of the services to be provided by Peoplecare is likely to 

result in significant management savings to RBHS. In particular, PHIO notes that as 
RBHS is the smallest registered health insurer, it is unlikely to have sufficient staff 
resources to carry out all of the listed services in-house. Further, that the increased 
resources provided under the Agreement will also assist RBHS to comply with 
regulatory requirements. 

 
4.34. HIRMAA notes that RBHS’s size means that it could find the current administrative 

and regulatory compliance requirements onerous. HIRMAA notes that Peoplecare is an 
efficient manager of such matters and would bring this experience and expertise to 
RBHS.  

 
4.35.  Peoplecare and HAMBS submit that the Agreement will result in efficiency gains 

through the greater use of technology which has been developed to support the PHI 
industry. In particular, Peoplecare submits that it has developed significant IT 
capability and infrastructure which streamlines processing by integrating transactions 
and allowing them to be pushed through online. Peoplecare states that these systems 
will be available to RBHS without it having to invest the necessary time, skills or start 
up costs.  

 
4.36.  However, the ACCC notes HCF’s submission that, due to the small size of RBHS and 

Peoplecare relative to the market, there is little opportunity for efficiency 
improvements at this scale. 

 
4.37.  The ACCC accepts that RBHS’s administrative costs are higher than average and that 

this is largely because RBHS is unable to realise economies of scale. The ACCC 
further notes that RBHS’s size has made it relatively costly for RBHS to meet its 
regulatory obligations and implement work flow systems that would otherwise improve 
the efficiency of its fund. 

 
4.38.  The ACCC considers that the Agreement will result in increased efficiencies in the 

operations of RBHS. In saying this, the ACCC notes that Peoplecare is an experienced 
provider of PHI and has the knowledge and systems in place to more efficiently 
manage RBHS’s fund.  

 
4.39.  The ACCC considers that, as Peoplecare currently provides PHI management services 

to another private health fund, as well as administering its own fund, it is likely that 
economies of scale and savings in transaction cost savings will also arise for RBHS 
under the Agreement. Peoplecare and the other PHI it provides management services to 
are also likely to benefit from greater opportunity to capture scale. 

 
4.40.  The ACCC further considers that as RBHS is a not-for-profit fund, these efficiency 

gains are likely to be passed on to its members in the form of lower premiums. The 
ACCC notes that RBHS has already made provision for the anticipated cost savings 
arising from the Agreement by requesting that its premiums be increased by only 1.5 
per cent for the 2011/2012 financial year.  

 
4.41.  The ACCC accepts that, absent the Agreement, some efficiency gains are likely to 

accrue to RBHS as a result of outsourcing the administrative and operational services to 
Peoplecare. However, the ACCC considers that having Peoplecare perform the special 
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services is likely to result in greater efficiencies than would otherwise occur. This is 
because the ACCC considers the special services to be integral to RBHS being able to 
realise these efficiency gains. For instance, the ACCC notes that the governance 
services to be provided under the Agreement will allow RBHS to take advantage of 
Peoplecare’s  managerial expertise by allowing Peoplecare to advise RBHS on a wide 
range of matters, including its strategic and business plans. The ACCC considers the 
governance services are also likely to ease the regulatory burden on RBHS by enabling 
Peoplecare to advise RBHS on capital adequacy, as well as conducting reviews on 
capital management, audits and actuarial assessment.  

  
4.42.  The ACCC notes that RBHS’s rationale for entering into the Agreement is that it is not 

cost effective or in some cases possible for the RBA to provide the special services 
contemplated under the Agreement. Further, the ACCC notes the submissions of 
interested parties that because the PHI industry is complex and subject to heavy 
regulation, it is unlikely that the special services would be able to be performed by a 
non-industry participant as effectively as if they were performed by Peoplecare or 
another industry participant. That is, the relevant counterfactual is one in which RBHS 
would likely be less efficient than under the Agreement.  

 
4.43.  As such, the ACCC considers that the special services to be performed under the 

Agreement are likely to result in a public benefit through achieving increased 
efficiency gains for RBHS than would occur in the counterfactual, and that these 
efficiency gains are likely to be passed onto consumers in the form of lower prices for 
PHI premiums. 

 
Increased products and services 
 
4.44.   RBHS submits that the Agreement will promote dynamic efficiencies by allowing 

RBHS to share Peoplecare’s management expertise, sharpen its business focus and 
provide new services and health products. 

 
4.45.   In particular, RBHS submits that it will be able to offer new health benefits to 

members, such as access to hospital care in the home, other substitutes for hospital 
treatment and chronic disease management programs. RBHS notes that this is 
consistent with Federal Government policy initiatives for PHI providers to offer 
broader health care programs. RBHS submits that it is unable to provide these services 
under the RBA’s management because of its small size and the large set-up costs 
required. RBHS notes that many of the larger PHI funds are already providing these 
products. As such, RBHS considers that absent authorisation, over time, it is likely to 
be less competitive with these funds. 

 
4.46.  RBHS also notes that as a result of the IT systems and technical expertise which 

Peoplecare will provide under the Agreement, RBHS members will have access to 
online member services, including being able to submit claims online through a web 
based portal. RBHS notes that it currently does not have the capacity to provide online 
services. RBHS considers that if it were to outsource these services to a non-industry 
participant, it is likely that any improvements in service would be more limited than 
under the Agreement due to the increased expense and risk of contracting separate 
service providers.   
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4.47. Many industry participants agree that the Agreement will result in increased services 
for consumers. For instance, PHIAC notes that Peoplecare currently delivers a range of 
innovative services for its policy holders that may be able to be similarly implemented 
for RBHS, although notes that this will ultimately be a commercial decision for the 
RBHS Board.   

 
4.48. DOHA and PHIO note that RBHS policyholders will have greater access to health 

promotion and disease prevention services. PHIO also notes that RBHS policy holders 
will have access to online services.  

 
4.49. The ACCC accepts that Peoplecare currently provides a much wider range of health 

products and services than RBHS and that, under the product development and 
implementation services to be provided under the Agreement, it is possible that these 
products may also be implemented for RBHS.  

 
4.50.  The ACCC also accepts that Peoplecare’s dedicated systems and technical expertise 

will allow RBHS to provide online services. The ACCC notes that although the 
relevant counterfactual involves RBHS outsourcing these services to a non-industry 
participant, the ACCC considers it likely that any improvements in service under this 
scenario would be more limited than under the Agreement due to the increased expense 
and risk of contracting separate service providers.  

 
4.51. As such, the ACCC considers that the special services to be provided under the 

Agreement will allow RBHS members to have access to broader health care products, 
including at the very least, hospital care in the home and chronic disease management 
programs, as well as online claims services. The ACCC considers these increased 
products and services to constitute a public benefit. 

 
Potentially promoting competition in the market for PHI  
  
4.52. Peoplecare submits that the provision of management services has also resulted in 

significant benefits to it in the provision of PHI services to the public.  
 
4.53. In particular, Peoplecare notes that its experience in managing other funds has allowed 

it to develop a greatly enhanced infrastructure and executive capability. Peoplecare 
considers that this has broadened the scope of services it is able to offer to consumers, 
generated further economies of scale and enabled it to retain more effective executive 
staff, as well as diversifying its revenue stream.  

  
4.54.   The majority of industry participants submit that, as RBHS and Peoplecare represent 

only a small percentage of the PHI market, the arrangements are not likely to have a 
material impact on the broader market for PHI or increase Peoplecare’s ability to 
compete with the larger insurers.27  

 
4.55.  Rthealth raised concerns that further similar arrangements developed by Peoplecare 

with other funds might ultimately deliver a material advantage to Peoplecare in the 
market for the provision of PHI. 

 

                                                 

27   For instance, see the submissions of HIRMAA, Police Health, PHIAC and PHIO 
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4.56.  The ACCC considers that the Agreement may result in RBHS and Peoplecare 
becoming more efficient competitors in the market for the provision of PHI. In saying 
this, the ACCC notes that the special services to be performed under the Agreement 
will facilitate efficiency gains in RBHS’s daily operations and allow RBHS to offer 
increased products and services than would otherwise be the case. The Agreement will 
also allow Peoplecare to generate economies of scale and diversify its revenue stream 
thereby increasing Peoplecare’s ability to compete in the broader market for the 
provision of PHI. However the ACCC notes that this public benefit is likely to be small 
when compared to the counterfactual.  

 
4.57.  The ACCC notes rthealth’s concerns that further similar arrangements developed by 

Peoplecare with other funds might ultimately deliver a material advantage to 
Peoplecare in the market for the provision of PHI. This issue will be discussed further 
in the Public Detriments section below. 

 
ACCC conclusion on public benefits 
 
4.58.   The ACCC considers that the special services to be performed under the Agreement are 

likely to result in efficiency gains to RBHS compared with the counterfactual and that 
these gains are likely to be passed onto consumers in the form of lower premiums and 
higher levels of benefit. 

  
4.59.   The ACCC also considers that the special services to be performed under the 

Agreement are likely to result in RBHS members having access to increased services, 
such as hospital care in the home, other substitutes for hospital treatment and chronic 
disease management programs, which would not be available in the counterfactual. 

 
4.60.  The ACCC notes that the Agreement may also promote competition in the broader 

market for PHI by increasing RBHS and Peoplecare’s ability become more efficient 
competitors in the market for PHI. However, the ACCC notes that this public benefit is 
likely to be small when compared to the counterfactual.  

 

Public detriment 
 
4.61.  Public detriment is also not defined in the Act but the Tribunal has given the concept a 

wide ambit, including: 
 

…any impairment to the community generally, any harm or damage to the aims pursued by the 
society including as one of its principal elements the achievement of the goal of economic 
efficiency.28 

 
4.62. In relation to horizontal agreements among competitors, such as the Agreement, the 

ACCC considers that public detriments will be the effects of the horizontal agreement 
on competition in the markets that are affected by the Agreement. These effects will 
depend upon the extent to which the horizontal agreement creates or enhances the 
market power of parties to the agreement and thus enhances the parties’ ability to 
unilaterally raise prices, or reduce output or quality.   

 

                                                 

28   Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 
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4.63. Public detriments may also arise if a horizontal agreement creates or enhances the 
potential for coordinated (rather than competitive) conduct on other matters that are 
beyond the scope of the agreement, as well as across the market more generally. Where 
firms are able to coordinate their conduct more generally, substantial detriment is likely 
to arise through higher prices, reduced output and quality.  

 
4.64. However, the ACCC does not consider that the Agreement is likely to result in any 

anti-competitive detriments from unilateral or coordinated effects. This will be 
discussed further below. 

 
Unilateral effects of the Agreement 
 
4.65. The ACCC considers that the Agreement will not create or enhance the market power 

of either RBHS or Peoplecare. This is because RBHS and Peoplecare are both small 
suppliers of PHI who compete with a number of other suppliers, including those that 
are substantially larger. This competitive landscape will not change as a result of the 
Agreement or in the counterfactual. Thus the ACCC considers that the Agreement will 
not give RBHS or Peoplecare the unilateral ability to raise prices or reduce quality 
compared with the counterfactual. 

 
Coordinated effects of the Agreement 
 
4.66. In regards to the current authorisation application, the special services to be provided 

under the Agreement may potentially be interpreted as cartel provisions under the Act 
because of the flow of information between RBHS and Peoplecare and Peoplecare’s 
role in advising the RBHS Board.  

 
4.67.  Generally, the exchange of certain information among competitors, particularly in 

relation to prices, fees and costs, may facilitate coordinated conduct or otherwise 
reduce competition, resulting in increased prices or reduced quality and availability of 
goods or services. Outcomes of this nature are associated with significant public 
detriment. 

 
4.68. RBHS submits that as the Agreement does not include the setting of premiums for 

either health fund, restrict the provision of health insurance or allocate members or 
potential members, it will not generate any public detriments. Further, RBHS notes that 
as it and Peoplecare’s combined share of the market is less than 0.5 per cent, 
competition in the market for the provision of PHI will not be lessened.  

 
4.69. The majority of interested parties also submit that, due to the small scale of the 

arrangements, the Agreement is not likely to have a broader impact on the market for 
PHI. In particular, the ACCC notes the submission of PHIO that the Agreement is 
unlikely to create barriers to entry or expansion for existing or alternative PHI 
providers and the submission of PHIAC that competitive forces remain strong in the 
industry.29 

 
4.70.  However, rthealth has raised concerns that further similar arrangements developed by 

Peoplecare with other funds might ultimately deliver a material advantage to 

                                                 

29   For instance, see the submissions of HIRMAA, Police Health, PHIAC and PHIO.  
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Peoplecare in the market for the provision of PHI. The ACCC notes rthealth’s 
concerns. Should further arrangements involving Peoplecare become the subject of an 
application for authorisation, the ACCC would take these considerations into account at 
that time. 

 
4.71. With respect to the current arrangements, the ACCC considers that as RBHS and 

Peoplecare are both small suppliers of PHI and compete with a number of larger rivals, 
the risk of coordinated conduct beyond the scope of the Agreement between RBHS and 
Peoplecare, and across the market more generally, is low and would, in any case, be 
ineffective in reducing competition.   

 
4.72. In addition, the ACCC notes that regulatory constraint, the ability of consumers to 

switch to other PHI providers and structural provisions in the Agreement may operate 
to constrain the ability of RBHS and Peoplecare to engage in anti-competitive conduct 
as a result of the Agreement. These factors are discussed in turn below. 

 
Regulatory constraints 
  
4.73.  The ACCC would be concerned if the proposed arrangements resulted in RBHS or 

Peoplecare increasing the amount of the premiums charged for PHI beyond the level 
that would be likely in the counterfactual. 

  
4.74.  RBHS submits that the Agreement does not seek to fix the premiums charged by either 

health fund. 
 
4.75.  The ACCC notes any increases in PHI premiums must be approved by the Minister 

under the PHI Act. The Minister will only approve increases if they are in the public 
interest. That is, the minimum necessary, taking into consideration insurer solvency 
requirements, forecast benefit payments and prudential requirements, while also 
ensuring the affordability and value of PHI as a product.30  

 
4.76.  It is unlikely that coordinated premium increases would be the minimum necessary as 

required by the PHI Act. Thus, the ACCC considers that price regulation under the PHI 
Act would constrain any ability as a result of the Agreement of RBHS and Peoplecare 
to coordinate their premium increases, even if they had the incentive to do so.   

 
Consumer switching 
  
4.77.  The ACCC would be concerned if the proposed arrangement resulted in a reduction in 

the products or services offered by RBHS or Peoplecare compared with the 
counterfactual. 

  
4.78.  RBHS submits that the Agreement does not seek to reduce the products or services 

offered by either fund. RBHS further submits that there are numerous other providers 
of PHI in the market and that there is nothing preventing members of RBHS and 
Peoplecare switching to these funds. However, RBHS notes that its members may have 
strong disincentive to switch given the premium assistance provided by RBA and NPA. 

                                                 

30  DOHA, Submission in relation to RBHS’s authorisation application, 1 June 2011. 
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4.79.  The ACCC notes that, under the portability provisions of the National Health Act 1953, 

consumers are able to move freely between PHI funds.  However, RBHS members may 
have reduced incentive to do so in light of the premium assistance provided by RBA 
and NPA. Nevertheless, RBHS members would likely switch to other funds if the 
relative quality of the products and services offered by rival funds compared with 
RBHS exceeded the value of the premium assistance provided by the RBA and NPA.   

 
4.80.  The ACCC therefore considers that if RBHS and Peoplecare had incentive to reduce 

the quality of products or services offered by each fund, they may be constrained from 
doing so by the threat of losing members to another fund. 

 
Structural provisions in the Agreement 
 
4.81.  The ACCC notes that the Agreement contains specific provisions which are designed to 

preserve the independence of the two parties. For instance, the Agreement provides for 
the management of any conflicts of interests arising between RBHS and Peoplecare 
during the course of the Agreement. 

 
4.82.  Peoplecare further submits that the following mechanisms will be put into place in 

order to ensure the independence of the funds: 

� separate call centre and telephony systems 

� financial records for each fund to be kept separate, with  a different accountant 
assigned to each fund 

� all other internal records to be constructed around separate data segments with 
password controlled access on a needs-to-know basis only 

� specific ‘Conflict of Interest’ protocols for RBHS Board and Committee meetings, 
whereby if any items to be discussed could be determined raising  a conflict of 
interest, the relevant Peoplecare executives present to absent themselves from the 
meeting 

� the Peoplecare Board’s engagement in the management of RBHS to be restricted to 
confirming that the terms of the Agreement are being met, no discussion relating to 
the operation or executive management of RBHS or Onemedifund within the 
Peoplecare Boardroom nor any discussion of Peoplecare’s activities at the boards of 
either RBHS or Onemedifund 

� internal audit plan for each fund conducted by independent external experts and to 
include a separate review and report to the respective Board on the fulfilment of the 
terms of the contractual arrangements.31 

  
4.83.  The ACCC considers that, even if RBHS and Peoplecare had incentive to engage in 

anti-competitive conduct beyond that authorised, the likelihood of this occurring is 
likely to be reduced by provisions in the Agreement and subsequent mechanisms put in 
place by Peoplecare to ensure the independence of the funds. 

 

                                                 

31  Peoplecare, Response to ACCC request for further information, 6 June 2011, p7. 
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ACCC conclusion on public detriments  
 
4.84.  The ACCC recognises that provisions in the Agreement which allow for information 

flow between RBHS and Peoplecare (for instance provisions enabling the joint 
management of the funds, as well as Peoplecare’s role in advising the RBHS Board) 
could result in public detriments by creating or enhancing the market power of the two 
funds, or creating or enhancing the potential for coordinated conduct beyond the scope 
of the authorisation. 

 
4.85.  However, the ACCC considers that any detriments flowing from these provisions are 

likely to be mitigated because the Agreement involves only a small proportion of 
participants in the relevant markets. Further, due to their position in the market, RBHS 
and Peoplecare have little ability or incentive to engage in anti-competitive conduct. 

 
4.86.  The ACCC further notes that even if RBHS and Peoplcare had incentive, the risk of 

anti-competitive conduct arising is lessened because of regulatory barriers preventing 
Peoplecare or RBHS from unnecessarily increasing their PHI premiums, the ability of 
consumers to switch to other PHI providers and structural provisions and mechanisms 
in the Agreement which preserve the independence of the two funds. 

 
4.87.  As such, the ACCC considers there is little or no risk of the proposed arrangements 

resulting in public detriments. 
 

Balance of public benefit and detriment  
 
4.88.  In general, the ACCC may only grant authorisation if it is satisfied that, in all the 

circumstances, the Agreement between RBHS and Peoplecare is likely to result in a 
public benefit, and that public benefit will outweigh any likely public detriment. 

 
4.89.  In the context of applying the net public benefit test in section 90(8)32 of the Act, the 

Tribunal commented that: 
 

 … something more than a negligible benefit is required before the power to grant authorisation can 
 be exercised.33 

 
4.90.  For the reasons outlined in this chapter the ACCC considers that the Agreement is 

likely to result in cost efficiency gains for RBHS, which are likely to be passed on to 
consumers in the form of lower premiums and higher benefits. The ACCC also 
considers that the Agreement is likely to result in increased services for RBHS 
members and may promote competition in the broader market for PHI. The ACCC 
considers that the special services to be provided by Peoplecare under the Agreement 
are integral to RBHS’s ability to realise these benefits. 

  
4.91.  The ACCC considers that the Agreement is unlikely to result in any public detriments. 
 

                                                 

32   The test at subsection 90(8) of the Act is in essence that conduct is likely to result in such a benefit to the 
 public that it should be allowed to take place. 

33   Re Application by Michael Jools, President of the NSW Taxi Drivers Association [2006] ACompT 5 at 
 paragraph 22. 
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4.92.  Accordingly, the ACCC considers the public benefit that is likely to result from the 
conduct is likely to outweigh the public detriment. The ACCC is therefore satisfied that 
the tests in subsections 90(5A), 90(5B) and 90(8) are met. 

 

Length of authorisation 
 
4.93.  The Act allows the ACCC to grant authorisation for a limited period of time.34  The 

ACCC generally considers it appropriate to grant authorisation for a limited period of 
time, so as to allow an authorisation to be reviewed in the light of any changed 
circumstances. 

 
4.94.  In this instance, RBHS seeks authorisation for authorisation for 10 years. This is 

consistent with the maximum period of the Agreement if RBHS chooses to extend the 
contract for a further term beyond the initial term of five years. 

 
4.95.  HIRMAA submits that it supports the 10 year period sought by RBHS.  
 
4.96.  PHIAC submits that it does not hold a view on the appropriateness of the precise length 

of the authorisation sought, but would endorse an arrangement which would ensure that 
there is significant stability surrounding RBHS’s administrative arrangements. 

 
4.97.  PHIO submits that, given that the Agreement will not impact on the broader market for 

PHI and, due to  the size of RBHS’s and Peoplecare’s market share, is not likely to 
result in any public detriments, it does not believe there is a need to limit the agreement 
to five years.  

 
4.98.  The ACCC notes that, due to the size of RBHS and Peoplecare, the Agreement is 

unlikely to result in any anti-competitive detriments. Further, the ACCC accepts that it 
may be desirable to ensure greater stability surrounding RBHS’s administrative 
arrangements. 

 
4.99.  As such, the ACCC proposes to grant authorisation for 10 years. 
 

                                                 

34   Subsection 91(1). 
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5. Draft determination 
 
The application 
 
5.1.  On 29 April 2011 RBHS lodged application for authorisation A91264 with the ACCC. 
 
5.2.  Application A91264 was made using Form B, Schedule 1, of the Competition and 

Consumer Regulations 2010.  The application was made under: 

� subsection 88(1) of the Act to make and give effect to a contract or arrangement, or 
arrive at an understanding, a provision of which would have the purpose, or would 
have or might have the effect, of substantially lessening competition within the 
meaning of section 45 of the Act 

� subsection 88(1A) of the Act to make and give effect to a contract or arrangement, 
or arrive at an understanding a provision of which would be, or might be, a cartel 
provision (other than a provision which would also be, or might also be, an 
exclusionary provision within the meaning of section 45 of that Act). 

 
5.3.  RBHS has applied for authorisation for certain aspects of the Management Services 

Agreement it has entered into with Peoplecare. In particular, RBHS seeks authorisation 
for provisions in the Agreement which allow Peoplecare to provide the following 
special services to RBHS: 

� marketing services  

� product development and implementation  

� hospital contract management  

� governance services - including assisting in the development of RBHS's strategic 
and business plans; advising on industry issues, benefit structures, premiums and 
capital adequacy; conducting reviews on capital management, audits and actuarial 
assessments; and attendance at RBHS Board and Audit and Risk Committee 
Meetings  

� a Chief Executive Officer for RBHS. 
 
5.4.  Subsection 90A(1) requires that before determining an application for authorisation the 

ACCC shall prepare a draft determination. 
 

The net public benefit test 
 
5.5.  For the reasons outlined in Chapter 4 of this draft determination, the ACCC considers 

that in all the circumstances the conduct for which authorisation is sought is likely to 
result in a public benefit that would outweigh the detriment to the public constituted by 
any lessening of competition arising from the conduct. 

 
5.6.  The ACCC is satisfied that the conduct for which authorisation is sought is likely to 

result in such a benefit to the public that the conduct should be allowed to take place. 
 
5.7.  The ACCC therefore proposes to grant authorisation to application A91264. 
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Conduct for which the ACCC proposes to grant authorisation 
 
5.8.  The ACCC proposes to grant authorisation to RBHS for certain aspects of the 

Management Services Agreement it has entered into with Peoplecare.   
 
5.9.  In particular, the ACCC proposes to grant authorisation for provisions in the 

Agreement which allow Peoplecare to provide the following special services to RBHS: 

� marketing services  

� product development and implementation  

� hospital contract management  

� governance services - including assisting in the development of RBHS's strategic 
and business plans; advising on industry issues, benefit structures, premiums and 
capital adequacy; conducting reviews on capital management, audits and actuarial 
assessments; and attendance at RBHS Board and Audit and Risk Committee 
Meetings  

� a Chief Executive Officer for RBHS. 
  
5.10.  The proposed authorisation is in respect of the Management Services Agreement 

between RBHS and Peoplecare dated 19 April 2011, as it stands at the time 
authorisation is granted.  Any changes to the Management Services Agreement during 
the term of the proposed authorisation would not be covered by the proposed 
authorisation. 

 
5.11.  The ACCC proposes to grant authorisation for a period of 10 years.   
 
5.12.  This draft determination is made on 27 July 2011. 
 
5.13.  The attachments to this determination are part of the draft determination. 
 

Further submissions 
 
5.14.  The ACCC will now seek further submissions from interested parties. In addition, the 

applicant or any interested party may request that the ACCC hold a conference to 
discuss the draft determination, pursuant to subsection 90A of the Act. 
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Attachment A — the authorisation process  
 
The Australian Competition and Consumer Commission (the ACCC) is the independent 
Australian Government agency responsible for administering the Competition and Consumer 
Act 2010 (the Act).  A key objective of the Act is to prevent anti-competitive conduct, thereby 
encouraging competition and efficiency in business, resulting in a greater choice for consumers 
in price, quality and service. 
 
The Act, however, allows the ACCC to grant immunity from legal action in certain 
circumstances for conduct that might otherwise raise concerns under the competition provisions 
of the Act.  One way in which parties may obtain immunity is to apply to the ACCC for what is 
known as an ‘authorisation’. 
 
The ACCC may ‘authorise’ businesses to engage in anti-competitive conduct where it is 
satisfied that the public benefit from the conduct outweighs any public detriment.   
 
The ACCC conducts a public consultation process when it receives an application for 
authorisation.  The ACCC invites interested parties to lodge submissions outlining whether they 
support the application or not, and their reasons for this.   
 
After considering submissions, the ACCC issues a draft determination proposing to either grant 
the application or deny the application. 
 
Once a draft determination is released, the applicant or any interested party may request that the 
ACCC hold a conference.  A conference provides all parties with the opportunity to put oral 
submissions to the ACCC in response to the draft determination.  The ACCC will also invite the 
applicant and interested parties to lodge written submissions commenting on the draft. 
 
The ACCC then reconsiders the application taking into account the comments made at the 
conference (if one is requested) and any further submissions received and issues a final 
determination.  Should the public benefit outweigh the public detriment, the ACCC may grant 
authorisation.  If not, authorisation may be denied.  However, in some cases it may still be 
possible to grant authorisation where conditions can be imposed which sufficiently increase the 
benefit to the public or reduce the public detriment. 
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Attachment B — chronology of ACCC assessment for application A 
 
The following table provides a chronology of significant dates in the consideration of the 
application by RBHS.  
 

DATE ACTION 
29 April 2011 Application for authorisation lodged with the ACCC. 
13 May 2011 ACCC commences interested party consultation in relation to the RBHS’s 

application for authorisation. 
3 June 2011 Closing date for submissions from interested parties in relation to the 

substantive application for authorisation. 
1 June 2011 ACCC seeks further information from Peoplecare in relation to the 

RBHS’s application for authorisation. 
6 June 2011 Peoplecare provides information requested by the ACCC. 
14 June 2011 ACCC seeks further information from RBHS in relation to its application 

for authorisation. 
24 June 2011 Submission received from RBHS in response to the ACCC’s request for 

information and the interested party submissions. 
27 July 2011 Draft determination issued. 
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Attachment C — the tests for authorisation and other relevant 
provisions of the Act 
 
Competition and Consumer Act 2010 
Section 90—Determination of applications for authorisations 

(1) The Commission shall, in respect of an application for an authorization:  

(a) make a determination in writing granting such authorization as it considers appropriate; or 

(b) make a determination in writing dismissing the application. 

(2)  The Commission shall take into account any submissions in relation to the application made to it by the 
applicant, by the Commonwealth, by a State or by any other person.  

Note: Alternatively, the Commission may rely on consultations undertaken by the AEMC: see 
section 90B.  

(4)  The Commission shall state in writing its reasons for a determination made by it.  

(5)  Before making a determination in respect of an application for an authorization the Commission shall 
comply with the requirements of section 90A.  

Note: Alternatively, the Commission may rely on consultations undertaken by the AEMC: see 
section 90B.  

(5A) The Commission must not make a determination granting an authorisation under subsection 88(1A) in 
respect of a provision of a proposed contract, arrangement or understanding that would be, or might be, a 
cartel provision, unless the Commission is satisfied in all the circumstances: 

(a) that the provision would result, or be likely to result, in a benefit to the public; and 

(b) that the benefit would outweigh the detriment to the public constituted by any lessening of 
competition that would result, or be likely to result, if: 

(i) the proposed contract or arrangement were made, or the proposed understanding were 
arrived at; and 

 (ii) the provision were given effect to. 

(5B) The Commission must not make a determination granting an authorisation under subsection 88(1A) in 
respect of a provision of a contract, arrangement or understanding that is or may be a cartel provision, 
unless the Commission is satisfied in all the circumstances: 

(a) that the provision has resulted, or is likely to result, in a benefit to the public; and 

(b) that the benefit outweighs or would outweigh the detriment to the public constituted by any 
lessening of competition that has resulted, or is likely to result, from giving effect to the 
provision. 

(6)  The Commission shall not make a determination granting an authorization under subsection 88(1), (5) or 
(8) in respect of a provision (not being a provision that is or may be an exclusionary provision) of a 
proposed contract, arrangement or understanding, in respect of a proposed covenant, or in respect of 
proposed conduct (other than conduct to which subsection 47(6) or (7) applies), unless it is satisfied in all 
the circumstances that the provision of the proposed contract, arrangement or understanding, the proposed 
covenant, or the proposed conduct, as the case may be, would result, or be likely to result, in a benefit to 
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the public and that that benefit would outweigh the detriment to the public constituted by any lessening of 
competition that would result, or be likely to result, if:  

(a) the proposed contract or arrangement were made, or the proposed understanding were arrived at, 
and the provision concerned were given effect to; 

(b) the proposed covenant were given, and were complied with; or 

(c)  the proposed conduct were engaged in; 

as the case may be. 

(7) The Commission shall not make a determination granting an authorization under subsection 88(1) or (5) in 
respect of a provision (not being a provision that is or may be an exclusionary provision) of a contract, 
arrangement or understanding or, in respect of a covenant, unless it is satisfied in all the circumstances that 
the provision of the contract, arrangement or understanding, or the covenant, as the case may be, has 
resulted, or is likely to result, in a benefit to the public and that that benefit outweighs or would outweigh 
the detriment to the public constituted by any lessening of competition that has resulted, or is likely to 
result, from giving effect to the provision or complying with the covenant.  

(8) The Commission shall not:  

(a) make a determination granting: 

(i) an authorization under subsection 88(1) in respect of a provision of a proposed contract, 
arrangement or understanding that is or may be an exclusionary provision; or 

(ii) an authorization under subsection 88(7) or (7A) in respect of proposed conduct; or 

(iii)  an authorization under subsection 88(8) in respect of proposed conduct to which 
subsection 47(6) or (7) applies; or 

(iv)  an authorisation under subsection 88(8A) for proposed conduct to which section 48 
applies; 

unless it is satisfied in all the circumstances that the proposed provision or the proposed conduct 
would result, or be likely to result, in such a benefit to the public that the proposed contract or 
arrangement should be allowed to be made, the proposed understanding should be allowed to be 
arrived at, or the proposed conduct should be allowed to take place, as the case may be; or 

(b)  make a determination granting an authorization under subsection 88(1) in respect of a provision 
of a contract, arrangement or understanding that is or may be an exclusionary provision unless it 
is satisfied in all the circumstances that the provision has resulted, or is likely to result, in such a 
benefit to the public that the contract, arrangement or understanding should be allowed to be 
given effect to. 

(9)  The Commission shall not make a determination granting an authorization under subsection 88(9) in 
respect of a proposed acquisition of shares in the capital of a body corporate or of assets of a person or in 
respect of the acquisition of a controlling interest in a body corporate within the meaning of section 50A 
unless it is satisfied in all the circumstances that the proposed acquisition would result, or be likely to 
result, in such a benefit to the public that the acquisition should be allowed to take place.  

(9A)  In determining what amounts to a benefit to the public for the purposes of subsection (9):  

(a)  the Commission must regard the following as benefits to the public (in addition to any other 
benefits to the public that may exist apart from this paragraph): 

(i) a significant increase in the real value of exports; 
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(ii) a significant substitution of domestic products for imported goods; and 

(b)  without limiting the matters that may be taken into account, the Commission must take into 
account all other relevant matters that relate to the international competitiveness of any Australian 
industry. 

 

Variation in the language of the tests 
 
There is some variation in the language in the Act, particularly between the tests in sections 
90(6) and 90(8).  
 
The Australian Competition Tribunal (the Tribunal) has found that the tests are not precisely the 
same.  The Tribunal has stated that the test under section 90(6) is limited to a consideration of 
those detriments arising from a lessening of competition but the test under section 90(8) is not 
so limited.35 
 
However, the Tribunal has previously stated that regarding the test under section 90(6): 
 
[the] fact that the only public detriment to be taken into account is lessening of competition does not mean that 
other detriments are not to be weighed in the balance when a judgment is being made.  Something relied upon as a 
benefit may have a beneficial, and also a detrimental, effect on society.  Such detrimental effect as it has must be 
considered in order to determine the extent of its beneficial effect.36 
 
Consequently, when applying either test, the ACCC can take most, if not all, public detriments 
likely to result from the relevant conduct into account either by looking at the detriment side of 
the equation or when assessing the extent of the benefits. 
 
Given the similarity in wording between sections 90(6) and 90(7), the ACCC considers the 
approach described above in relation to section 90(6) is also applicable to section 90(7). Further, 
as the wording in sections 90(5A) and 90(5B) is similar, this approach will also be applied in the 
test for conduct that may be a cartel provision. 
 

Conditions 
 
The Act allows the ACCC to grant authorisation subject to conditions.37 
 

Future and other parties  
 
Applications to make or give effect to contracts, arrangements or understandings that might 
substantially lessen competition or constitute exclusionary provisions may be expressed to 
extend to: 

                                                 

35   Australian Association of Pathology Practices Incorporated [2004] ACompT 4; 7 April 2004.  This view 
 was supported in VFF Chicken Meat Growers’ Boycott Authorisation [2006] AcompT9 at paragraph 67. 

36   Re Association of Consulting Engineers, Australia (1981) ATPR 40-2-2 at 42788.  See also: Media 
 Council case (1978) ATPR 40-058 at 17606; and  Application of Southern Cross Beverages Pty. Ltd., 
 Cadbury Schweppes Pty Ltd  and Amatil Ltd  for review (1981) ATPR 40-200 at 42,763, 42766. 

37   Section 91(3). 
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• persons who become party to the contract, arrangement or understanding at some time 
in the future38 

• persons named in the authorisation as being a party or a proposed party to the contract, 
arrangement or understanding.39 

 
Six- month time limit 
 
A six-month time limit applies to the ACCC’s consideration of new applications for 
authorisation40.  It does not apply to applications for revocation, revocation and substitution, or 
minor variation. The six-month period can be extended by up to a further six months in certain 
circumstances. 
 
Minor variation  
 
A person to whom an authorisation has been granted (or a person on their behalf) may apply to 
the ACCC for a minor variation to the authorisation.41 The Act limits applications for minor 
variation to applications for: 

… a single variation that does not involve a material change in the effect of the authorisation.42 

When assessing applications for minor variation, the ACCC must be satisfied that: 

• the proposed variation satisfies the definition of a ‘minor variation’ and 

• if the proposed variation is minor, the ACCC must assess whether it results in any 
reduction to the net benefit of the conduct. 

Revocation; revocation and substitution  
 
A person to whom an authorisation has been granted may request that the ACCC revoke the 
authorisation.43 The ACCC may also review an authorisation with a view to revoking it in 
certain circumstances.44 

The holder of an authorisation may apply to the ACCC to revoke the authorisation and substitute 
a new authorisation in its place.45 The ACCC may also review an authorisation with a view to 
revoking it and substituting a new authorisation in its place in certain circumstances.46    

                                                 

38   Subection 88(10). 
39   Subsection 88(6). 
40     Subsection 90(10A). 
41   Subsection 91A(1). 
42   Subsection 87ZD(1). 
43   Subsection 91B(1). 
44   Subsection 91B(3). 
45   Subsection 91C(1). 
46   Subsection 91C(3). 
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