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Summary 

The Australian Competition and Consumer Commission (ACCC) has decided to revoke 
the exclusive dealing notification lodged by Co-operative Bulk Handling Limited 
(CBH).  

The notified conduct involved CBH requiring growers that use CBH’s up-country 
storage facilities to also use transport services supplied by CBH to transport grain to 
port. 

The ACCC considers that the notified conduct allows CBH to leverage its substantial 
power in the market for grain receival, storage and handling services to prevent 
competition in the provision of transport services for bulk export grain in Western 
Australia.  

The ACCC is satisfied that the notified conduct is likely to have the effect of 
substantially lessening competition in the market(s) for grain transport services in 
Western Australia. The ACCC is also satisfied that in all the circumstances, the public 
benefits arising from the notified conduct do not outweigh the public detriment 
constituted by the substantial lessening of competition likely to result from the conduct. 

Without the notified conduct, CBH would still be free to offer growers a bundled 
receival, storage, handling and transport service. However, growers who store their 
grain with CBH would be free to choose whether to use CBH’s grain transport services 
or organise alternate transport to port. 

Revocation will take effect on 1 May 2012 to provide CBH and other industry 
participants time to adjust to the changes and to put appropriate systems and processes 
in place for the following harvest. 
 
 
Co-operative Bulk Handling Limited (CBH) is a grower owned co-operative with 
approximately 4650 shareholders that are growers of grain in Western Australia. CBH owns 
193 ‘up-country’ receival, storage and handling sites in Western Australia, a metropolitan 
grain receival, storage and distribution complex (Metro Grain Centre at Forrestfield) and four 
grain export terminals (at Albany, Esperance, Kwinana and Geraldton). 

In 2008 CBH introduced a system that it refers to as Grain Express under which it 
coordinates the grain supply chain in Western Australia. 

In connection with Grain Express, on 11 June 2008 CBH lodged notification N93439 for a 
proposal to offer to supply receival, storage and handling services to growers and marketers 
of grain in Western Australia on the condition that growers or marketers acquire:  
 

i) supply chain coordination services from CBH; and 
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ii)  to the extent that grain remains in CBH's custody, that they acquire transport services 
from CBH (through its nominated carrier). 

As a result of the notified conduct, CBH is in a position to refuse to outturn grain up-country 
that is destined for port and therefore require a user of its storage facilities to acquire grain 
transport services from CBH. Alternatively, if CBH permits a user to outturn grain, it can 
vary the level of an outturn fee which may make the option to separately purchase grain 
transport services not economically feasible. 
 
In effect, the notified conduct ties growers using CBH’s up-country storage facilities into also 
using transport services supplied by CBH when moving their grain to port for export. 
 
Section 47 of the Competition and Consumer Act 2010 (CCA) prohibits exclusive dealing 
conduct. Section 47(2) of the CCA describes the type of exclusive dealing that is relevant for 
this notification, i.e., where a company supplies or offers to supply goods or services on 
condition that the person to whom the company supplies, or offers to supply, will not, or will 
not to a limited extent, acquire goods or services from a competitor of the company. The 
effect of this notification is that CBH attains statutory protection from legal action for 
engaging in such conduct unless CBH withdraws its notification or if the ACCC gives a 
notice to CBH under section 93(3) of the CCA. The ACCC will give a notice under s93(3) of 
the CCA if it is satisfied that engaging in such conduct is likely to have the effect of 
substantially lessening competition and that the public benefits do not outweigh the public 
detriments likely to result from the proposed conduct. 
 
At the time the notification was lodged in 2008, it had widespread support, particularly in 
light of uncertainty about the market environment following the (then) imminent deregulation 
of bulk wheat exports. 

CBH has made a number of changes to the Grain Express arrangements since 2008, including 
increasing the fees for the outturn of grain for both road and rail from $3.20 per tonne and 
$5.70 per tonne to $8.50 per tonne and $11.00 per tonne respectively. 

In response to stakeholder complaints about the effect of the notified conduct in the harvest 
seasons following the notification, the ACCC commenced a review of the notification in 
June 2010. 

In December 2010 the ACCC released a draft decision proposing to revoke the statutory 
protection provided by CBH’s notification.  

ACCC assessment  
 
Submissions 
 
The ACCC received submissions in support of the notified conduct from a number of 
growers. In some cases, these comments related to the Grain Express system more generally, 
rather than the notified conduct that is the subject of the ACCC’s review. 
 
Some larger growers and marketers objected to the notified conduct which either explicitly or 
through the level of the outturn fee had the effect of forcing them to accept all elements of the 
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bundled service rather than explore other options for transporting grain that better suited their 
specific needs. 
 
Transport service providers were generally opposed to the notified conduct.  
 
The Western Australian Government supports the notified conduct. 
 
Effect on competition 
 
The ACCC considered the likely effect of the notified conduct on competition in three areas:  

• the market(s) for grain receival, storage and handling services in Western Australia 

• the market(s) for grain transport services in Western Australia and 

• the market for grain trading services in Western Australia.  

The ACCC considers the area where the effect on competition of the notified conduct is 
greatest is in the market(s) for grain transport services in Western Australia.  

The notified conduct allows CBH to leverage its substantial power in the market(s) for grain 
receival, storage and handling services to prevent competition in the supply of grain transport 
services for bulk export grain, which accounts for 90 per cent of grain harvested in Western 
Australia each year. In effect, by virtue of the notified conduct CBH is the monopoly supplier 
of grain transport services for bulk export grain in Western Australia. 

There is very little scope for any competitor to CBH to offer grain transport services directly 
to growers and marketers with the notified conduct in place as this would require growers to 
store their grain outside the CBH system. However, the ACCC considers that the 
combination of CBH’s strong market position and incumbency, high barriers to entry for 
alternative off-farm storage of bulk export grain, and CBH’s cost advantage over on-farm 
storage of export grain render the option of bypassing CBH’s grain receival, storage and 
handling service uneconomic for bulk export grain in most cases. 

The ACCC understands that this market position assists CBH to centrally plan and control the 
grain freight task for bulk export grain in Western Australia. However, the ACCC considers 
that, while CBH’s centrally planned grain transport arrangement may represent the least cost 
grain transport solution for growers and marketers in many instances, this will not always be 
the case. The notified conduct denies growers and marketers the flexibility to exploit 
opportunities to achieve a better outcome, and in so doing, further improve the overall 
efficiency of the grain supply chain. 

The ACCC considers that denying growers and marketers flexibility to pursue alternate 
transport to that organised by CBH in years where there is congestion in CBH’s transport 
stem – for example, as a result of forecasting error by CBH or due to unforeseen events 
affecting the performance of CBH’s designated transport service providers – could result in 
very substantial public detriment in those years. 

Regardless of whether growers and marketers utilise alternate grain transport services, their 
ability to do so is likely to provide a competitive constraint on CBH’s price and service 
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offering that is foreclosed by the notified conduct. This is in contrast to other states, where 
rival transport service providers operate in competition with vertically integrated bulk 
handlers. 

The ACCC is satisfied that the notified conduct is likely to substantially lessen competition 
(including preventing or hindering competition) in the market(s) for grain transport services 
in Western Australia. 

On the information available to the ACCC, the ACCC considers that the notified conduct is 
not likely to substantially lessen competition in the market(s) for the supply of grain receival, 
storage and handling services in Western Australia or in the market for grain trading services 
in Western Australia. 

Public benefits 
 
CBH and interested parties submitted that the notified conduct results in public benefits by 
enabling it to make significant cost savings by centrally coordinating the grain supply chain 
and preventing inefficient switching of grain freight from rail to road. 

The ACCC considers that most of the efficiency benefits arising from centralised 
coordination of the grain supply chain claimed by CBH can be achieved without the notified 
conduct. This is because the realisation of these benefits depends not on the notified conduct 
but rather on CBH’s ability to maintain sufficient volume in relevant markets and CBH’s 
ability to set cost-reflective prices for its services. Further, competitive markets are highly 
effective in transmitting information to efficiently coordinate activities, such as through the 
aggregation of freight loads to take advantage of available economies of scale and scope.  

In relation to CBH’s ability to maintain sufficient volume in relevant markets, the ACCC 
considers that absent the notified conduct CBH would likely continue to be the dominant 
provider of grain receival, storage and handling services, at least a major provider of transport 
services, the dominant provider of port terminal services for grain and a major provider of 
grain trading services in Western Australia. 

In relation to CBH’s ability to set cost-reflective prices for its services, CBH and Frontier 
Economics claim that absent the notified conduct, CBH would have to engage in a highly 
complex and time consuming price determination process in order to capture coordination 
efficiencies and discourage inefficient behaviour. The ACCC considers that there is no reason 
to believe that CBH faces an insurmountable problem in developing prices that would be at 
least approximately correct in providing incentives to customers to use its grain transport 
service when it is the most efficient option for those customers. 

The ACCC recognises that the notified conduct would result in benefits by avoiding some 
supply chain costs, such as the incremental cost to outturn grain (i.e. over and above the costs 
CBH incurs to outload grain when it transports grain itself) and possibly by preventing some 
fragmentation of the grain transportation task. 

However, the ACCC considers that CBH has overstated the potential benefits of the notified 
conduct, since many of the cost savings identified by CBH are achieved in other grain supply 
chains in Australia without the notified conduct. For example, the cost that a vertically 
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integrated bulk handler incurs to outturn grain is routinely managed through posting a 
schedule of times when individual grain storages can be accessed for outturn (which avoids 
interference with fumigation schedules and limits additional staffing requirements). 
Fragmentation of the grain freight task is limited by marketers and transport providers 
through coordination of transport schedules and stock swapping.  

The ACCC does not consider the notified conduct is necessary to deliver benefits from 
preventing the inefficient switching of grain transport from rail to road. To the extent this is 
an issue, it is able to be addressed by better targeted and likely more effective policy and 
regulatory instruments that are currently available to or are currently being implemented by 
the Western Australian Government and the road transport industry. 

Balance of public benefits and detriments 
 
On balance, the ACCC is satisfied that the notified conduct is likely to substantially lessen 
competition in the market(s) for grain transport services in Western Australia. Given that 
much of the public benefits can be achieved without the notified conduct, the ACCC is 
satisfied in all the circumstances that the public benefit likely to result from the notified 
conduct would not outweigh the significant public detriment constituted by any lessening of 
competition that has resulted, or is likely to result from the notified conduct. 

Accordingly, the ACCC has decided to revoke the notification. 

Timing of revocation 
 
Having taken account of the views of industry participants, the ACCC considers the most 
appropriate time for revocation to take effect is on 1 May 2012, following expiry of CBH’s 
current rail contract with ARG. The ACCC is mindful of providing sufficient time for CBH 
and other industry participants to adjust and to put appropriate systems and processes in 
place. The ACCC has also sought to minimise the period that these arrangements remain in 
place, given the ongoing anti-competitive detriments that result. The ACCC has been 
particularly mindful of not foreclosing the opportunity for competition in above rail services. 
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1. Introduction 

1.1 The Australian Competition and Consumer Commission (the ACCC) is the 
Commonwealth agency responsible for administering the Competition and 
Consumer Act 2010 (the CCA).1 A key objective of the CCA is to prevent anti-
competitive arrangements or conduct, thereby encouraging competition and 
efficiency in business, resulting in greater choice for consumers in price, quality and 
service. 

1.2 Section 47 of the CCA prohibits conduct known as exclusive dealing. Generally 
speaking, exclusive dealing involves one business trading with another, imposing 
restrictions on the other's freedom to choose with whom, or in what, it deals. 

1.3 Sub sections 47(2) to 47(5) of the CCA prohibit exclusive dealing other than third 
line forcing where the purpose or effect, or likely effect of the conduct is a 
substantial lessening of competition. Of relevance to this notification, exclusive 
dealing other than third line forcing involves a business supplying goods or services, 
or supplying goods or services at a discount, on condition that the buyer: 

• will not acquire, or will limit the acquisition of, goods or services from a 
competitor of the supplier 

• will not resupply, or will resupply only to a limited extent, goods or services 
acquired from a competitor of the supplier 

• will not resupply the goods or services to others, or will resupply only to a 
limited extent, the goods or services to particular persons, classes of persons or 
in particular places. 

1.4 Businesses may obtain statutory protection from legal action for conduct that might 
be at risk of breaching the exclusive dealing provisions of the CCA by lodging a 
‘notification’ with the ACCC. Once validly lodged, statutory protection from legal 
action for the notified exclusive dealing other than third line forcing conduct 
commences automatically.   

1.5 The ACCC may proceed to issue a notice under section 93(3) of the CCA to revoke 
a notification where it is satisfied that the notified conduct has the purpose, effect or 
likely effect of substantially lessening competition and in all the circumstances: 

• the conduct has not resulted or is not likely to result in a benefit to the public; 
or 

• any benefit to the public that has resulted or is likely to result from the conduct 
would not outweigh the detriment to the public constituted by a lessening of 
competition that has resulted or is likely to result from the conduct. 

                                            
1  The title of the relevant trade practices legislation has changed. As of 1 January 2011, the Trade Practices Act 

1974 is now cited as the Competition and Consumer Act 2010. 
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1.6 In effect, revoking a notification removes the statutory protection from legal action 
conferred by the lodging of the notification.  

1.7 The ACCC conducts a comprehensive public consultation process before making a 
decision to revoke a notification. This process includes the ACCC issuing a Draft 
Notice advising the notifying party, and interested parties, that the ACCC proposes 
to revoke the notification and inviting the notifying party and/or any interested party 
to request that the ACCC hold a conference in relation to the Draft Notice.   

1.8 Following the issue of a Draft Notice and after the conference (if one is requested), 
the ACCC must decide whether to leave the notification undisturbed or issue a 
Notice revoking the notification.  

1.9 A Notice has the effect of revoking any statutory protection from legal proceedings 
under the CCA for the notified conduct and takes effect on the 31st day after the 
ACCC gives the notice or on a later date specified in writing by the ACCC. 

1.10 The ACCC issued a Draft Notice proposing to revoke the statutory protection 
provided by Co-operative Bulk Handling Limited’s (CBH) exclusive dealing 
notification N93439 on 6 December 2010. 

1.11 A pre-decision conference in relation to the Draft Notice was requested by CBH and 
the Freight and Logistics Council of Western Australia (FLC). This was held on 20 
January 2011. 

1.12 This document is the Notice revoking the notification N93439, which is to take 
effect as of 1 May 2012. 

1.13 A person dissatisfied with the giving of this Notice may apply to the Australian 
Competition Tribunal (Tribunal) within 21 days of the date of this Notice for a 
review of the giving of the Notice.  If that application is made by CBH, or by a 
person that the Tribunal is satisfied has a sufficient interest, the Tribunal will review 
the giving of the Notice. 



  

NOTICE                                                                                                                                   N93439 3 

2. Background 

2.1  Conduct 

2.1. Notification N93439 was lodged by CBH on 11 June 2008 in relation to conduct that 
may be in breach of section 47(2) of the CCA. 

2.2. At the time of the notification, CBH sought to introduce a system that it refers to as 
Grain Express and under which it would coordinate the grain supply chain in 
Western Australia. 

2.3. In connection with the Grain Express proposal, CBH notified certain elements of the 
Grain Express system. In its notification, CBH describes the conduct, or proposed 
conduct, which is the subject of the notification as follows: 

CBH will offer to supply storage and handling services on the condition that Growers or 
Marketers acquire: 

i) supply chain coordination services from CBH; and 
 

ii)  to the extent that grain remains in CBH’s custody, that they acquire transport 
services from CBH (through its nominated carrier). 

 
2.4. For a detailed discussion of the notified conduct refer to Chapter 4 of this Notice. 

2.2  The notifying party 

2.5. CBH was founded in 1933 as a grower owned co-operative. It currently has 
approximately 4650 shareholders that are growers of grain in Western Australia.2   

2.6. CBH’s main objectives are set out in its Memorandum of Association:3 

• to establish, maintain and conduct any schemes or system for handling wheat 
and/or other grain in bulk or otherwise 

• to receive, handle, transport, grade, classify and store wheat and or/other grain 

• to carry on either in conjunction with or separately from the above objectives, 
any business or businesses that may be conveniently carried on by CBH or 
may promote, assist or be conducive to the objectives of CBH. 

2.7. CBH’s assets in the Western Australian grain supply chain include:   

• all 193 ‘up-country’ bulk grain receival, storage and handling sites in Western 
Australia (excluding the port receival sites) 

                                            
2   Frontier Economics Ltd, Competition Effects of the Grain Express Notification – report prepared for Corrs 

Chambers Westgarth, October 2010, p.1 
3   Co-operative Bulk Handling Limited supporting submission for N93439, 11 June 2008, p.14 -15  
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• all four grain export terminals located in Western Australia at Albany, 
Esperance, Kwinana and Geraldton in Western Australia 

• a grain receival, storage and distribution complex at Forrestfield, known as the 
Metro Grain Centre (MGC), which also offers grain container loading 
services.  

2.8. CBH’s total storage and handling capacity exceeds 20 million tonnes.4 However 
CBH argues that its ‘effective’ capacity is closer to 15 million tonnes because 
storage capacity is reduced, on average, by: 

• 1.6 million tonnes from carryover stock 

• 3.8 million tonnes due to segregation of grain 

• nearly one million tonnes because some grains (such as barely and oats) take 
up more room than wheat.5 

2.9. CBH’s storage and handling system receives around 90 per cent of the Western 
Australian grain harvest. 

2.10. Ninety per cent of the Western Australian grain crop is exported in bulk through 
CBH’s port facilities.6 Around five per cent of Western Australia’s grain crop is 
sold to the domestic market.7  Grain transported to the domestic market is typically 
delivered to feedlots and mills. The remaining five per cent of the grain crop is 
exported in containers.8  

2.11. As well as the grain storage and logistics arm, CBH has a significant presence in 
grain trading through its subsidiary CBH Grain Pty Ltd (CBH Grain, formerly Grain 
Pool Pty Ltd). It offers marketing and trading services for a variety of grain 
commodities, including wheat, canola, barley, lupins, oats and pulses. 

2.12. Provisions in the Bulk Handling Act 1967 (WA) place restrictions on the manner in 
which CBH can use its income or property. In effect, these provisions require CBH 
to apply any income or property paid or transferred as profit to the objectives of the 
company and prevents the distribution of income to shareholders.9 However in 
2009/10 CBH distributed around $8 million in freight rebates from the 2008/09 
freight fund to over 5000 growers.10 CBH also distributed loyalty rebates of over 

                                            
4   CBH, Key Facts and Figures, viewed 7 June 2011, https://www.cbh.com.au/about-us/key-facts--figures.aspx 
5   Productivity Commission, Wheat Export Marketing Arrangements, Report no. 51, 2010, p.254 
6   Information provided to the ACCC by the Department of Agriculture and Food, Western Australia based on 

Australian Bureau of Statistics data.  
7   Information provided to the ACCC by DAFWA based on ABS data.  
8   Information provided to the ACCC by DAFWA based on ABS data. 
9   Bulk Handling Act 1967 (WA), Section 35A  
10  CBH, Annual Report 2010, p.2, p.13-14 
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$16 million and $14 million to growers in 2008/0911 and 2009/1012 respectively. 
CBH states that it intends to offer freight rebates and loyalty rebates in the future.13 

2.3  Western Australian grain production 

2.13. Western Australian grain growers predominantly produce wheat as well as barley, 
course grains (sorghum, oats, maize and triticale), oilseeds (canola and soy) and 
pulses (lupins, field peas and chick peas). In 2008/09, the grains harvest in Western 
Australia of 13.4 million tonnes accounted for more than 40 per cent of the national 
harvest of 31.8 million tonnes,14 although production is characterised by significant 
seasonal variability.  

2.14. Western Australia’s average grain production between 2003-2008 was 11.9 million 
tonnes.15 Western Australia’s largest grain harvest was 14.7 million tonnes in 
2003/04.16 Since 2000, the grain crop has been marked by two major droughts in 
2000/01 and 2006/07.  

2.15. In September 2010, the Australian Bureau of Agricultural and Resource Economics 
and Bureau of Rural Sciences (ABARE-BRS) forecast the Western Australian grain 
crop for 2010/11 to be approximately 9.7 million tonnes, down approximately 2.7 
million from the 2009/10 harvest.17 Within this aggregate forecast, ABARE-BRS 
forecast a 2010/11 wheat harvest of 6.1 million tonnes (compared with 8.2 million 
tonnes in 2009/10), a 2010/11 barley harvest of 1.7 million tonnes, a 2010/11 canola 
harvest of  945 000 tonnes and a 2010/11 lupins harvest of 390 000 tonnes.18 CBH 
submits that as at 12 January 2011 it had received approximately 6.5 million tonnes 
of grain in the 2010/11 season, significantly less than the original estimate forecast 
by ABARE in September 2010.19  

2.16. For the 2010/11 winter grain crop, the total area cultivated in Western Australia was 
forecast by ABARE-BRS to be approximately 7.5 million hectares.20 Western 
Australian grain growers are, on average, three times larger in terms of land under 
crop than their eastern state counterparts.21 The Pastoralists and Graziers 
Association of Western Australia (Inc) - Western Graingrowers (PGA) estimated 
that CBH receives 50 per cent of its wheat from less than 500 growers, or less than 

                                            
11   CBH, Annual Report 2009, p.2 
12   CBH, Annual Report 2010, p. 18 
13   CBH, Annual Report 2010, p.16 and 20 
14   Department of Agriculture and Food WA, submission to the PC Inquiry into the Wheat Export Marketing 

Act, 2010, 13 November 2009, p.1 
15   PC, Report no. 51, 2010, p.20 
16   PC, Report no. 51, 2010, p.254 
17   Australian Bureau of Agricultural and Resource Economics and Bureau of Rural Sciences, Australian Crop 

Report, Report no. 155, September 2010, p.16  
18   ABARE-BRS, Australian Crop Report, Report no. 155, September 2010, p.17 
19   CBH submission, 12 January 2011, p.15 
20   ABARE-BRS, Report no. 155, September 2010, p.16 
21   Pastoralists and Graziers Association of Western Australia (Inc) – Western Graingrowers, Submission to the 

Senate Rural and Regional Affairs Transport Committee, April 2008, p.4  
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10 per cent of all Western Australian wheat growers,22 however CBH submitted that 
this number is significantly more that 500 growers.23   

2.4  Changes to regulation for wheat export arrangements  

2.17. On 1 July 2008 the Wheat Export Marketing Act 2008 (the Wheat Act) was enacted 
which lead to significant changes in the way in which bulk wheat is exported from 
Australia. In particular, the Wheat Act resulted in the dismantling of the ‘single 
desk’. 

2.18. The ‘single desk’ describes the monopoly marketing of wheat by the Australian 
Wheat Board Limited (AWB) between 1939-1999 and later the AWB’s subsidiary 
AWB International from 1999 to 2008. The single desk encompassed both domestic 
and export wheat sales but from 1999, only bulk wheat export sales. 

2.19. The objective of the Wheat Act was to create an accreditation scheme for bulk 
wheat exporters to promote competition and grower confidence in wheat export 
marketing and to facilitate access by marketers to port terminal facilities. In order to 
export bulk wheat, an exporter must now be accredited by Wheat Exports Australia 
(WEA). There are currently approximately 26 accredited wheat exporters in 
Australia.24  Eighteen of these accredited bulk exporters were active during the 
harvest marketing period (October 2009 to May 2010), and 13 of these exporters 
operated in Western Australia.25  

2.20. Non-bulk wheat, which is typically stored in 200-220 tonne bags or containers was 
not controlled by AWB and is not regulated, other than meeting quarantine and 
customs requirements. Similarly, exporting of other types of grain (i.e. non-wheat) 
is not subject to regulation.  

2.4.1  Access Undertaking 
 
2.21. CBH owns and operates the four grain export terminals that service Western 

Australia. 

2.22. From 1 October 2009, the Wheat Act requires that parties seeking bulk wheat export 
accreditation, that also provide ‘port terminal services’, must satisfy an ‘access test.’ 
Part of the ‘access test’ is linked to Part IIIA of the CCA. The relevant part of the 
access test will be satisfied if either: 

• the ACCC has accepted from a person, who owns or operates a port terminal 
facility used to provide a port terminal service, an access undertaking under 
Division 6 of Part IIIA of the CCA (and that undertaking has come into 
effect). The undertaking must relate to providing access to the port terminal 

                                            
22   PGA, Submission to the Senate Rural and Regional Affairs Transport Committee, April 2008, p.4  
23   CBH submission, 12 January 2011, p.15 
24   Wheat Exports Australia, Register of accredited wheat exporters, viewed 7 June 2011, 

http://wea.gov.au/WheatExports/RegisterOfAccreditedWheatExporters.htm 
25   WEA, public submission in response to ‘Issues Paper CBH Access Undertaking’ 20 May 2011, p.2 
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service, for purposes relating to wheat export, to accredited wheat exporters, 
or 

• a decision is in force under Part IIIA of the CCA that a State or Territory 
regime is an ‘effective access regime’ and that regime provides for access to 
the port terminal service for purposes relating to wheat export. 

2.23. On 29 September 2009 the ACCC accepted a port terminal access undertaking for 
wheat from CBH in relation to its Albany, Esperance, Kwinana and Geraldton port 
terminals (the CBH Port Terminal Services Access Undertaking). This access 
undertaking is in effect until 30 September 2011.  

2.24. As a result of the undertaking, CBH submits that “it will offer export outloading 
services at the same price to exporters, regardless of whether they use Grain Express 
or access the port directly”.26 

2.25. CBH’s access undertaking provides that in the event of a dispute exporters can seek 
mediation or binding arbitration on price and non-price terms of access to CBH’s 
port terminal services. To date the ACCC has not been notified of any disputes on 
fees for port terminal services for arbitration under the CBH undertaking. 

2.26. CBH submitted a proposed access undertaking to the ACCC, intended to replace its 
current undertaking, on 31 March 2011. This proposal is being assessed by the 
ACCC. 

2.5  The Western Australian grain supply chain 

2.27. Around 95 per cent of the Western Australian grain crop is exported.27 

Approximately 90 per cent is exported in bulk through CBH’s port facilities and 
five per cent exported in containers.28 The remaining five per cent is sold to the 
domestic market.  

2.28. The supply chain for bulk export is vertically integrated as illustrated in 
Diagram 2.1 below. Grain that is sold in the domestic market is typically transported 
from up-country storage facilities to feedlots and mills. 

                                            
26   CBH submission, 24 September 2009, p.2 
27   CBH, Key Facts and Figures, viewed 7 June 2011, https://www.cbh.com.au/about-us/key-facts--figures.aspx 
28   Information provided to the ACCC by DAFWA based on Australian Bureau of Statistics data.  
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Diagram 2.1  Grain supply chain29 

 

2.29. The sections below provide further detail on the supply chain for bulk export grain. 

2.5.1  Grain receival, storage and handling 

2.30. CBH is currently the only operator of up-country bulk storage facilities in Western 
Australia. CBH provides storage capacity for over 20 million tonnes of grain. In 
addition, CBH’s internal statistics suggest that approximately 90 per cent of the crop 
harvested in Western Australia is delivered to its up-country receival points.30 

2.31. A small proportion of grain harvested is stored on-farm. The ABS estimates that 
there was 2.0 million tonnes of on-farm grain storage capacity in Western Australia 
as at 30 June 2010.31 

2.32. The process of delivering grain for receival, storage and handling by CBH is set out 
in ‘CBH Operations Harvest Guide 10-11’. This document outlines the 
responsibilities of growers before grain enters CBH custody and options for growers 
post-delivery. Included in this document are requirements that: 

• grain be transported in vehicles that are clean, licensed and compliant with 
load restrictions 

• growers declare the grade and load of the grain to be delivered on a ‘carter 
delivery form’ 

• growers confirm that delivery can be received at the preferred receival point as 
dates, times and availability of space for receival may vary 

• from 1 March each season, growers are to provide a 1kg sample prior to 
delivering grain and are advised of the results before delivery 

                                            
29   PC, Report no. 51, 2010, p.253 
30   Frontier report, October 2010, p.28 
31   ABS, Cat No 7121.0, 2009–2010, 2011 
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• CBH will grade the delivery in accordance with the receival standards set by 
the Grain Industry Association of Western Australia 

• the load is weighed on the weighbridge. The weighbridge ticket is the 
grower’s receipt and specifies the quality, quantity, type, variety and grading 
of the grain. Payments to growers are based on this information. 

2.33. CBH charges a $10 per tonne up-country ‘receival fee’. CBH submits that the 
services provided to CBH growers/members included in the fee are:  

• development of pre-harvest quality management plans including consultation 
with industry and growers (contribution)  

• administration of CBH (contribution)  

• weighing grain received from growers 

• sampling, grading and receipt of grain from growers 

• transfer to storage location 

• preventative fumigation as necessary 

• quality control of grain in storage 

• storage of grain including tarping (contribution) 

• logistical coordination 

• development and maintenance of stock system (contribution) 

• development and maintenance of Better Farm IQ quality certification 
(contribution) 

• compliance with regulatory requirements (contribution) 

• movements within a CBH site and to other CBH sites as CBH deems 
necessary.32 

2.34. Once the grain is received at a CBH up-country storage facility, there are a number 
of options available to growers. Growers can choose to send their grain to port for 
export and use Grain Express by nominating a marketer. Alternatively a grower may 
choose to outturn the grain and either transport it for use in the domestic market 
(feedlots or mills) or outturn the grain for the purpose of transporting it to port. 
However, as discussed in detail in this Notice, the notified conduct effectively ties 
growers using CBH’s up-country storage facilities to also use transport services 
supplied by CBH when moving their grain to port for export.  

2.5.2  Outturning and outloading of grain 

2.35. Outturning and outloading grain forms part of the grain handling service. 

                                            
32   CBH submission, 29 July 2010, p.39 
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2.36. CBH has informed the ACCC that it distinguishes between the processes involved in 
domestic outloading versus outturning of grain.  

2.37. CBH notes that outloading refers to the process of removing grain from a CBH 
storage site in situations where the grain does not leave CBH’s custody. CBH 
advises that such movement of grain is not subject to either quality verification and 
control (sampling) or changes in record keeping to account for withdrawals of grain, 
since this all takes place at the relevant CBH port.  

2.38. Outturning refers to the process of removal of grain from CBH’s storage network 
and custody.33   

2.39. Outturned grain is subject to quality verification and control (sampling) by CBH and 
loaded, using CBH handling equipment, onto (non-CBH) transport arranged by the 
party that acquires the CBH outturn service (e.g. a grower or another marketer).34 

2.40. CBH has described the specific process by which grain would be outturned for the 
2010/11 season where a grower had made an arrangement with a marketer or 
acquirer outside of the Grain Express system to include the following: 

(i) deliver grain into CBH storage at a receival site 

(ii)  elect to warehouse that grain (and not nominate an acquirer for the relevant 
grain) 

(iii)  contact CBH to arrange for the grain to be outturned 

(iv) pay the grower outturn fee (currently $8.50 [per tonne for road outturn or 
$11.00 per tonne for rail outturn]) 

(v) from 1 October 2011 onwards, pay a storage fee 

(vi) obtain samples of the grain to be outturned and pay the relevant fee for 
sampling 

(vii)  provide the samples to a marketer for provision to CBH 

(viii)  make arrangements for the marketer to make transport available which 
matched the grower's outturn arrangement 

(ix) accept liability for the marketer's transporter failing to meet those 
arrangements.35 

2.41. CBH currently imposes a fee of $8.50 per tonne for outturn by road and $11.00 per 
tonne (for outturn by rail). The services included in these fees are:  

• weighing grain 

• sampling grain for outturn 

                                            
33   CBH, CBH Delivery and Warehousing Terms, current from 30 September 2010, p.1, viewed 7 June 2011, 

https://www.cbh.com.au/media/111089/cbh%20delivery%20and%20warehousing%20terms.pdf 
34   CBH, CBH Delivery and Warehousing Terms, current from 30 September 2010, p.1, viewed 7 June 2011, 

https://www.cbh.com.au/media/111089/cbh%20delivery%20and%20warehousing%20terms.pdf 
35   CBH submission, 23 September 2010, p.4 
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• quality control of grain 

• ensuring relevant grain is stored in sufficient quantity at relevant outturn 
location 

• opening and closing stacks as necessary (including re-tarping) 

• logistical coordination between owners and transporters 

• compliance with regulatory requirements (contribution) 

• development and maintenance of Better Farm IQ quality certification 
(contribution) 

• development and maintenance of stock system, including internet interface 
(contribution) 

• compliance with regulatory requirements (contribution) 

• movements within a CBH site and from another CBH site as necessary. 

2.42. The ACCC sought further information from CBH about the setting of the outturn 
charges on several occasions.36 CBH submits “it does not have a detailed cost 
breakdown of each component of the service. CBH does not cost its services based 
on the marginal cost model”.37  

2.43. CBH also submits that it “does not calculate the marginal cost of each of the services 
and the various components. CBH does examine in a broad sense whether the 
revenue received from running its up-country receival network is sufficient to at 
least meet the marginal costs of that network. This is necessary to refute any 
allegation that the revenue raised from the operation of the Port Terminal facilities is 
being used to cross subsidise the up-country receival network”.38 

2.44. CBH has provided details of domestic outturns and advised that in the 2009/10 
season 506,986 tonnes of grain was outturned at 48 sites and in 2010/11 219,128 
tonnes of grain was outturned from 36 sites.39 

2.45. However, CBH has advised that since the introduction of Grain Express, no grower 
has exercised the option of warehousing bulk export grain with CBH and then 
outturning it and transporting it, or arranging an alternative transport provider to 
transport it, directly to port.40  

2.46. The ACCC also sought information from CBH regarding the increase of outturn 
fees by CBH since the 2009/10 harvest, CBH’s response is set out in section 7.2.3 at 
paragraph 7.96.   

                                            
36   In correspondence from the ACCC to CBH on 18 June 2010 and 8 March 2011 
37   CBH submission, 29 July 2010, p. 41 
38   CBH submission, 29 July 2010, p. 41 
39   CBH submission, 12 May 2011, p.1 
40   Frontier Economics, January 2011, p.12 and most recently this statement was made by CBH at 22 March 

2011 meeting with ACCC. 
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2.5.3  Transportation of grain from up-country storage facilities to port 

2.47. Pursuant to the notified conduct, CBH assumes responsibility for transporting bulk 
grain stored in its up-country storage facilities to port by either road or rail.   

2.48. Under Grain Express, once a grower has nominated a marketing option, CBH 
arranges transport to the nominated destination site and invoices the grower for the 
cost of the freight service. This charge will vary depending on the mode of transport 
and distance travelled. CBH publishes estimates of its freight rates in October and 
final freight rates in February of the harvest season. 

2.49. The Australian Railroad Group (ARG) advised that approximately 110 of the 193 
CBH up-country receival points are configured for rail transport.41  CBH submits 
that “42 [of these sites] are serviced exclusively by road because no rail exists”.42  

2.50. CBH submit that the four port zones have different transport infrastructure 
including: 

• the Kwinana port is served almost exclusively by rail. A dual gauge rail line 
operates from Northam to Kwinana, 

• the Albany port is served by a narrow gauge line from Hyden and by road 
access, 

• the Geraldton port is served by two narrow gauge rail lines and road access, 
and 

• the Esperance port is served primarily by road.43 

2.51. Of CBH’s four export terminals, Kwinana receives approximately 90 per cent of its 
grain via rail, Albany and Geraldton receive approximately 50 per cent of their grain 
via rail, and Esperance receives approximately 10 per cent of its grain via rail.44  

2.52. CBH acquires grain transport services through a tendering process. Road transport 
services are generally contracted on a port zone basis and rail haulage services are 
contracted on a network basis. 

2.53. CBH have 11 contracts in place for the supply of grain haulage services by road. 
For both the Kwinana and Esperance zones there are two zone contracts and a depot 
contract, for Albany there are two zone contracts, and for Geraldton there is one 
zone contract and one depot contract. There is also a dedicated fleet arrangement in 
place that operates across all zones.45 

 

                                            
41   Australian Railroad Group, 12 January 2011, p.3  
42   CBH supporting submission for N93439, 11 June 2008, p.23 
43   CBH supporting submission for N93439, 11 June 2008, p.30-31 
44   Single Visions Grains Australia, 2007a, Transport Infrastructure Issues Paper One: Network Review for the 

Australian Grains Industry, Capalaba, Queensland, p.26 
45   CBH submission, 29 July 2010, p.22 and updated CBH submission, 20 May 2011, p.1 
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2.54. The proportion of grain hauled by rail has been declining in recent years: 

 Historically, rail transport moved around 60 per cent of the grain tonnes and more than 80 per 
cent on a net tonne-kilometres basis.  These shares have been declining in recent years with 
greater road haulage consolidating tonnage from smaller sites into larger facilities and direct 
to port.  Rail in 2009 handled around 50 per cent of the tonnage to port.46   

2.55. WestNet Rail Pty Ltd (WestNet) is the below rail track access provider. WestNet 
operates the 5100 km rail network in southwest WA. The track is approximately 22 
per cent standard gauge, 72 per cent narrow gauge and 6 per cent dual gauge. The 
narrow gauge track is used almost exclusively for transporting grain.  

2.56. ARG is currently the sole provider of above rail transport services for grain. ARG 
has a grain fleet which operates on both the narrow and standard gauge network. 
Thirteen train sets are currently operational within the grain sector, three on the 
standard gauge and 10 on the narrow gauge in various configurations, but generally 
consisting of two locomotives and between fifty and sixty wagons.47 

2.57. ARG’s contract with CBH will expire on 30 April 2012. After this date, CBH will 
utilise its own rail assets, operated by Watco Companies Inc (Watco), to provide rail 
transport services. 

2.5.4  Port terminal operations 

2.58. Under Grain Express, a grower is required to nominate an acquirer of grain. CBH 
uses ‘LoadNet’ as the interface with growers which enables growers to nominate an 
acquirer of grain and track deliveries, payments and write forward contracts. 

2.59. Bulk export grain is transported to one of CBH’s four port terminals where it is 
outturned onto vessels for export by marketers that have acquired the entitlement to 
bulk grain. 

2.60. The marketer nominates a vessel and advises CBH that it intends to outturn an 
amount of grain onto a vessel at the nominated destination site (a CBH port). CBH 
checks that the marketer has entitlement to that quantity of grain in CBH’s system 
and CBH outturns the grain onto the vessel and the marketer pays CBH the relevant 
charges. 

2.61. CBH states that its export marketing fee currently consists of two components, an 
up-front marketer fee ($3.00 per tonne) and an export fee ($14.10 per tonne). 
Services included in these fees include: 

• up –front marketer fee 

• calculation of capacity at port terminals 

                                            
46   Strategic design + Development Pty Ltd, 2009, Report prepared for Freight and Logistics Council of 

Western Australia on behalf of the Strategic Grain Network Committee, December, p.31 
47   KPMG, Department of Infrastructure, Transport, Regional Development and Local Government, 2009, 

Independent Review of the Grain Infrastructure Group’s Freight Network Review: Review of Technical, 
Cost and Market Assumptions, p.45 
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• administration of capacity bookings 
• setting aside of capacity 
• compliance with regulatory requirements (contribution) 
• development and maintenance of Better Farm IQ certification 

(contribution) 
• development and maintenance of stock system, including internet 

interface (contribution) 
• administration of CBH (contribution) 

• export fee 

• pre-deliver samples of grain 
• logistical coordination of deliveries into port terminal 
• receival of grain 
• grain sampling, limited testing and visual inspection for infestation and 

contamination 
• weighing of grain  
• elevation of grain to storage 
• storage and segregation of grain 
• reporting on cargo accumulation (if required) 
• sampling and provision of grain to the Australian Quarantine and 

Inspection Service 
• compliance with regulatory requirements (contribution) 
• development and maintenance of Better Farm IQ certification 

(contribution) 
• development and maintenance of stock system, including internet 

interface (contribution) 
• movement within port terminal facility 
• movement to shipping position 
• transfer to ship loaders 
• outturn to vessel 
• blending of grain 
• overtime labour at port 
• administration of CBH (contribution).48 

2.62. The export fee of $14.10 per tonne covers the provision of Port Terminal Services 
as described in the Port Terminal Services Agreement. This Agreement forms part 
of the CBH Port Terminal Services Access Undertaking. 

2.63. CBH has submitted that the volume of grain exported through CBH port terminals 
between November 2009 and June 2010 was approximately 1.5 million tonnes at 
Geraldton, approximately 3.2 million tonnes at Kwinana, approximately 1.3 million 
tonnes at Albany and approximately one million tonnes at Esperance.49  

                                            
48   CBH submission, 29 July 2010,  p.40-1 
49   CBH submission, 29 July 2010, p.35-36 
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2.5.5  Grain trading 

2.64. CBH’s grain trading subsidiary, CBH Grain is a grain marketer and one of the 26 
accredited bulk wheat exporters. 

2.65. During the harvest marketing period (October 2009 to May 2010), 13 of these 
exporters, including CBH Grain operated in Western Australia.50 

2.66. In the 2009/10 marketing year, there were two marketers that exported in excess of 
800 000 metric tonnes from WA, one of which was CBH Grain.51 

2.6  Other grain supply chains  

2.67. Western Australia and New South Wales are the largest producers of wheat in 
Australia producing on average approximately 40 per cent and 25 per cent of the 
total harvest respectively (see Table 2.1).52  

Table 2.1  Total wheat production by jurisdiction for year to 30 June 2010 

 State Production 
‘000 tonnes a 

Share of 
national 
production 
(%) a 

New South Wales/ 
Australian Capital 
Territory 

5,350 24.5 

Victoria 2,995 13.8 
Queensland 1,346 6.2 
South Australia 4,001 18.3 
Western Australia 8,114 37.2 
Tasmania 27 0.1 
Australia 21,834 n/a 

 
a ABS, Agricultural Commodities, Australia, Cat. no. 7121.0, 2009-10, Table 3  
 
2.68. The WEA 2009/2010 Annual Report included information on average exports from 

each jurisdiction over the period 2004/05 to 2009/10. This reported that Western 
Australia has represented 57.6% of Australia’s total bulk wheat exports, followed by 
South Australia (15.7%), New South Wales (15.4%), Victoria (6.7%) and 
Queensland (4.7%).53  

2.69. GrainCorp Operations Limited (GrainCorp), Australian Bulk Alliance Pty Ltd 
(ABA), AWB and Viterra Ltd (Viterra) also operate supply chains on the east coast 
and South Australia. These are discussed below. 

                                            
50   WEA, public submission in response to ‘Issues Paper CBH Access Undertaking’ 20 May 2011, p.2 
51   WEA, public submission in response to ‘Issues Paper CBH Access Undertaking’ 20 May 2011, p.2 
52   ABS, Agricultural Commodities, Australia, Cat. no. 7121.0, 2009-10, 2011 
53   WEA Annual Report 2010, p.97 
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2.6.1  GrainCorp Operations Limited (GrainCorp) 

2.70. As set out in Table 2.2, GrainCorp has a significant number of up-country storage 
sites in NSW, Victoria and Queensland.  

Table 2.2  Number and state distribution of bulk grain storage sites operating in Australia54 

State  Company Storage Sites (2010) 
Western Australia CBH 197 
New South Wales GrainCorp 173 
 AWB 10 
 ABA 4 
Victoria GrainCorp 73 
 AWB 4 
 ABA 4 
 Viterra 2 
Queensland GrainCorp 36 
 AWB 4 
South Australia Viterra 114 
 AWB 4 

 

2.71. GrainCorp is vertically integrated as it owns up-country storage services and port 
terminal services. It prices its services on a stand alone basis and does not offer a 
discount for purchase of these services as a bundle.   

2.72. GrainCorp’s 20 million tonne storage capacity exceeds the average annual grain 
production across the eastern states of 16 million tonnes, of which about 10 million 
tonnes is generally sold into the domestic market.55  

2.73. Up to 80 per cent of grain handled by GrainCorp is owned by parties other than 
GrainCorp. GrainCorp operates an ‘actual stock’ system where customers retain title 
to physical grain.56  

2.74. In its 2010 Annual Report, GrainCorp advised that it has both road and rail transport 
arrangements in place with 17 contracted trains with the capability of hauling up to 
three million tonnes of grain annually. GrainCorp contracts its rail services with 
Pacific National (Asciano Limited (Asciano)) except in Queensland where it has a 
‘take-or-pay’ contract with ARG.57 GrainCorp also manages more than one million 
tonnes of road transport each year. 

                                            
54   PC, Report no. 51, 2010, Table 6.4 ‘Number of storage sites over time’, p.262 
55   PC, Report no. 51, 2010, p.255 
56   GrainCorp Operations Limited submission, 6 July 2010, p.1 
57   GrainCorp submission, 6 July 2010, p.1-2 
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2.75. GrainCorp does not distinguish between the outload and outturn of grain. In its 
2010/11 schedule of fees and charges it charges $5.70 per tonne to outturn grain 
from up-country storage for both itself and third parties.58 

2.76. GrainCorp does not require third parties to use the freight service arrangements it 
has in place. GrainCorp advised the ACCC that: 

GrainCorp does not compel an exporter using a GrainCorp country site or GrainCorp port 
elevator, to use GrainCorp as the supplier of transport services. Organisations with ownership 
of grain in the GrainCorp storage network arrange their own transport to domestic customers, 
bulk export elevator or export container packer. Where GrainCorp is the supplier of rail or 
road transport, that service is contracted separately from the provision of both storage and port 
elevation services.59 

2.77. GrainCorp has an access undertaking in place at seven of the eight port terminal 
facilities that it operates on the east cost. These port facilities include: Mackay, 
Gladstone and Fisherman Island (Queensland); Carrington and Port Kembla (NSW); 
and Geelong and Portland (Victoria).60 

2.6.2  Australian Bulk Alliance Pty Ltd (ABA) 

2.78. ABA is a wholly owned subsidiary of Sumitomo Corporation. 

2.79. ABA provides a small proportion of total up-country storage in Victoria and New 
South Wales relative to that provided by up-country competitors GrainCorp and 
AWB GrainFlow Pty Ltd (GrainFlow). 

2.80. ABA charges $2 per tonne to outturn grain from up-country storage by either road 
or rail. This increases to $4 per tonne for outturn on weekends or public holidays.  

2.81. ABA is not itself an exporter of bulk wheat, however 50 per cent of the Emerald 
Group, an accredited bulk wheat exporter, is owned by the Sumitomo Corporation. 

2.82. ABA provides port terminal services for bulk wheat from its facilities at the 
Melbourne Port Terminal (MPT) which is jointly owned with AWB. The MPT is 
not subject to an access undertaking. 

2.6.3  Australian Wheat Board Limited (AWB) 

2.83. During the 2010/11 harvest AWB through its subsidiary GrainFlow owned and 
operated 22 storage facilities throughout the eastern states and in South Australia 
and half of the MPT. 

                                            
58  GrainCorp fees and charges 2010/11, viewed 29 June 

2011,http://www.graincorp.com.au/prodserv/SL/Pages/agreements_forms.aspx 
59   GrainCorp submission, 6 July 2010, p.2 
60   GrainCorp, Annual Report 2009, p.13, GrainCorp Shareholder Review 2010, p.6 
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2.84. In NSW, Victoria and Queensland for the 2010/11 season, AWB charge an outturn 
fee of $4 per tonne for road or rail.61  In South Australia for 2010/2011, AWB 
charge $5 per tonne to outturn grain by road and $4.20 per tonne to outturn grain by 
rail.62  

2.85. AWB has its own transport assets which are operated by a separate entity.  

2.86. Cargill Australia Limited (Cargill) has recently acquired AWB’s commodity 
management business, including its up-country storage assets. This transaction was 
completed on 11 May 2011.63 

2.6.4  Viterra Ltd (Viterra) 

2.87. In South Australia, Viterra (formerly ABB Grain Limited) is the dominant bulk 
handler of grain. Viterra operates across the supply chain, receiving, processing, 
transporting and marketing grain. Viterra has 95 per cent of South Australia’s grain 
handling infrastructure and all of the export capacity.64 

2.88. Like Western Australia, the South Australian market is predominantly export based 
with approximately 70 per cent of the total South Australian wheat harvest 
exported.65 

2.89. In its annual report for 2010 Viterra notes that it provides total storage capacity of 
about 10.2 million tonnes in South Australia, which is in excess of the total average 
South Australian grain harvest which has been on average 5.2 million tonnes over 
the past five years. 66 

2.90. Viterra offers stand alone services both up-country and at port and also offers a 
bundled service ‘export select’ for customers that wish to purchase up-country 
storage and handling services in addition to freight and port terminal services. 
Viterra offers customers that purchase the bundled service a rebate of up to 
$2.45/tonne, which varies depending on the harvest period. 

2.91. Viterra charges an outturn fee of $2.35 per tonne if customers use its up-country 
storage and handling services and outturn grain to a third party. 

2.92. Viterra has a rail contract with Genesee and Wyoming to provide transport services 
from up-country storage to port in South Australia (and Victoria). 

                                            
61   Australian Wheat Board Limited, GrainFlow Schedule of Fees 2010/11 QLD/NSW/VIC, viewed 7 June 

2011, http://www.grainflow.com.au/NR/rdonlyres/26023AC8-B2B4-46F6-88B0-
7758F9635454/0/GrainFlow_Price_Book_QLD_NSW_VIC_1011.pdf 

62   AWB, GrainFlow Schedule of Fees 2010/11 SA, viewed 7 June 2011, 
http://www.grainflow.com.au/NR/rdonlyres/10A49A51-58B0-4B5C-A525-
C053D1E4C2F8/0/GrainFlow_Price_Book_SA_1011.pdf  

63   Agrium Inc, Agrium completes sale of AWB commodity management business to Cargill, viewed 7 June 
2011, http://www.agrium.com/news/1861.jsp 

64   Viterra Ltd, 2010 Annual Business Review, p.3 
65   PC, Report no. 51, 2010, p.56 
66   Viterra, 2010 Annual Financial Review, p.12 
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2.93. Viterra operates eight grain port terminals in South Australia, six of which are 
subject to the requirements of the Wheat Act. These facilities are at Port Adelaide, 
Outer Harbour, Port Giles, Wallaroo, Port Lincoln and Thevenard. 

2.7  Origins of Grain Express  

2.94. As discussed in paragraph 2.17, prior to the introduction of the Wheat Act in 2008, 
AWB was Australia’s monopoly exporter of bulk wheat. Therefore AWB contracted 
with transport service providers to transport grain from up-country storage to port. 
In Western Australia, this meant that AWB coordinated grain movements from 
CBH up-country storages. 

2.95. Following deregulation of the single desk, CBH considered that it was the best 
placed market participant in Western Australia to perform the role of coordinating 
grain movements to port as “CBH is the only supply chain participant in possession 
of accurate information concerning all grain in the supply chain”.67   

2.96. The logistics system ‘Grain Express’ was CBH’s response to managing the 
coordination task of grain from up-country to port.  

2.97. In connection with Grain Express, CBH lodged notification N93439 with the ACCC 
three weeks prior to deregulation of bulk wheat exports.  

2.98. The conduct proposed by the notification was that CBH would offer to supply 
storage and handling services on the condition that Growers or Marketers acquire: 

(i) supply chain coordination services from CBH; and 

(ii)  to the extent that grain remains in CBH’s custody, that they acquire transport 
services from CBH (through its nominated carrier). 

2.99. CBH submitted that the notified conduct enabled CBH to store and move grain in its 
custody in an efficient manner, subject to its customers’ instructions to outturn an 
equivalent quantity and grade of grain at its customers’ nominated outturn point. 

2.100. In support of its application, CBH submitted the following as to how the conduct 
would operate: 

• growers would continue to deliver grain to one of CBH’s 193 up-country 
receival points 

• growers would not be required to immediately nominate the acquirer of grain 
at the receival point, rather growers would have 21 days to electronically 
nominate their chosen acquirer and marketing arrangement.  

• growers would continue to be able to outturn grain from a receival point where 
it has been warehoused and an acquirer of grain can have their grain 
entitlement outturned at any one of the 15 destination sites (the four port 
terminals, the MGC and 10 additional sites up-country). 

                                            
67  CBH supporting submission for N93439, 11 June 2008 , p.4 
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• CBH will negotiate agreements for bulk grain haulage services on rail (with 
ARG) or road to move grain between its receival sites and destination sites. If 
a grower has nominated a marketer, CBH will arrange transport to the 
nominated destination site and invoice the grower for the service. The 
marketer will be charged storage and handling fees for the grain in relation to 
outturn from a destination site. 

2.7.1  ACCC decision 2008 

2.101. The ACCC undertook a comprehensive public consultation process when the 
notification was lodged in 2008. At that time there was widespread support in the 
industry from growers, freight companies and marketers (except AWB) for the 
proposed arrangements.  

2.102. Many saw the Grain Express system, including the notified conduct, as providing 
desirable certainty and stability, particularly in light of uncertainty about the market 
environment post the imminent deregulation of the industry. 

2.103. On the basis of the information before it in 2008, the ACCC did not object to the 
notification. The ACCC was not satisfied on the basis of the information before it 
that the notified conduct had the purpose, effect or likely effect of substantially 
lessening competition for reasons including that growers could bypass CBH’s 
system entirely if they were dissatisfied with the level of service offered and 
transport their grain directly to port.  

2.104. At that time, the ACCC considered the notified arrangement was likely to produce 
efficiency benefits by facilitating central coordination of grain storage, handling and 
transportation. 

2.7.2  Developments since the implementation of Grain Express in 2008  

2.105. Since the implementation of Grain Express, there have been a number of changes 
made by CBH to the arrangements. There have also been changes in the views (and 
support) of interested parties in light of their experience. 

Changes to Grain Express 

2.106. In October 2009 CBH advised that due to a lack of demand, CBH had reduced the 
number of destination sites designated for domestic outturn from 15 to 5. The five 
sites were the four ports and the MGC.68 

2.107. The charges for the domestic outturn of grain have increased since the introduction 
of Grain Express (see Table 2.3 below). Specifically, outturn fees for both road and 
rail have increased from $3.20 per tonne and $5.70 per tonne to $8.50 per tonne and 
$11.00 per tonne respectively.69  The services included by CBH as part of this fee 

                                            
68   CBH submission, 13 October 2009, p.13 
69   CBH, Grain Receival, Storage and Handling Charges 2007/08; Grain Receival, Storage and Handling 

Charges 2008/09; Grain Receival, Storage and Handling Charges and Payments Grower Schedule 2009/10 
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are discussed in paragraph 2.41 and CBH’s submission on the rationale for its fee 
structure is mentioned in paragraph 2.43 and 2.46. 

2.108. CBH’s relevant fees and charges since the introduction of Grain Express from 
2008/09 are listed in the table below. 

Table 2.3  CBH supply chain fees and charges 2008/09 to 2010/1170 
 

Supply chain fees 
and charges  per 
tonne  

   

 2008/09     2009/10      2010/11 
Receival Fee a $10.50 $10.00 b $10.00 b 
Grain Assessment 
Fee 

$1.15 - - 

Transport Recovery 
Fee 

$1.10 - - 

Time Based 
Storage c 

$4.80  - 

Total Receival $17.55 $10.00 $10.00 
Domestic outturn  $3.20 (road) or 

$5.70 (rail) 
$8.50 (road) 
or $11 (rail) 

$8.50 (road) 
or $11 (rail) 

Outloading fee $0 $0 $0 
    
Blending Fee $1.15 - - 
Ship Loading 
Overtime Fee 

$0.40 - - 

Export fee $8.00 $17.10 d $17.10 d 
 
a Receival fees based on fees at Tier 1 site, Tier 2 sites additional $1.05 
b Receival fee now includes sampling and storage services 
c The Time Based Storage fee is based on 1 year  average 
d Export fee includes up-front marketer fee of $3 and also includes variable charges such as 
blending and overtime 
 

2.109. In 2009, CBH removed the 21 day nomination period which was the relevant period 
for growers to nominate an acquirer of grain at the time of Grain Express was 
introduced.71 However, the CBH Grain Services Agreement with growers currently 
requires that on or before 30 September each year growers must have “either (a) 
arranged for CBH to Outturn any Grain held in a Site; or (b) arranged with CBH 

                                                                                                                                        
- 2009/10 Charges Schedule for Grain Services Agreement (Bulk Wheat); Grower Charges 2010/11; Grain 
Services (Bulk Wheat) Charges Schedule 2010/11 

70   CBH submission, 11 April 2011, p.2 and CBH Schedule of fees and charges 2008/09 as part of CBH 
information request to ACCC in email of 7 April 2011 

71   CBH, Pick of the Crop Newsletter, July 2009, viewed 7 June 2011, 
http://www.cbh.com.au/media/61983/pick_of_the_crop_july_09_8pp.pdf 
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and confirmed in writing, the continuing storage of that Grain by CBH at a Site and 
on terms acceptable to CBH”.72 

2.110. As discussed in paragraph 2.56, CBH currently contracts all of its above rail 
transport services with ARG. In 2009, CBH announced that it would run a tender 
process for above rail grain freight services. In December 2010, CBH announced 
that it had awarded the contract to United States transportation group Watco. 

2.111. The 10 year agreement between Watco and CBH is due to commence on 
1 May 2012. Under the agreement, Watco will provide rail logistics planning 
services, including train planning and scheduling, tracking, inventory control and 
crew management. Watco will also operate and maintain new rolling stock to be 
acquired by CBH, including locomotives and wagons. CBH plans to invest up to 
$175 million in the rolling stock which is to be delivered over the next 18 months.73 

2.112. In addition, since the introduction of Grain Express, CBH has had its access 
undertaking for port terminal services accepted by the ACCC in 2009. CBH’s 
proposed new access undertaking is currently under review (see paragraph 2.26). 

Views of interested parties 

2.113. After the first harvest season under the new system, a number of marketers 
expressed concern about congestion problems, delays in loading grain vessels at 
CBH export terminals and consequential demurrage and surge costs incurred. Some 
parties argued that these problems could have been avoided if they were allowed to 
organise their own grain transport to port outside of CBH’s system. 

2.114. CBH argued that these were a result of factors external to the notified conduct, such 
as an increase in the number of exporters due to the removal of the single desk and a 
larger and later than normal grain harvest. 

2.115. CBH argued that Grain Express had reduced the impact of these factors by enabling 
the movement of grain from country storage to port to occur in a coordinated 
fashion. CBH also made changes to its arrangements which it considered would 
reduce potential congestion problems in future seasons. 

2.116. The ACCC decided not to review the notification at that time, but to observe the 
operation of the arrangement during the second harvest.  

2.117. As concerns were also raised about the notified conduct during the second harvest 
season, the ACCC commenced a review of the notification in June 2010 at the 
completion of the second harvest season. 

                                            
72   Section 24.1, CBH 2010/11 Season Bulk Wheat Grain Services Agreement  for Standard Grain Storage and 

Handling Services  
73   CBH, New era for grain rail freight in Western Australia, 13 December 2010, viewed 7 June 2011, 

https://www.cbh.com.au/media-centre/news/2010.aspx 
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2.7.3  Timeline of ACCC’s review of N93439 

DATE ACTION 

18 June 2010 ACCC commences a review of the notification.  

Public consultation process begins.  

15 July 2010 Closing date for submissions from interested parties in 
relation to the review.   

The ACCC continued to receive submissions from 
interested parties and CBH well after the closing date for 
submissions.   

22 September 2010 ACCC requests further information from CBH about the 
notified conduct. 

23 September 2010 CBH provides a further submission to the ACCC. 

8 October 2010 CBH responds to the ACCC’s information request of 
22 September 2010 and provides a consultant’s report 
about the competition effects of the notified conduct. 

21 October 2010 Submission provided by CBH in response to interested 
party submissions. 

6 December 2010 Draft Notice to revoke the notification issued. 

9 December 2010 Pre decision conference requested. 

20 January 2011 Pre decision conference held. 

3 February 2011 Closing date for submissions in response to the draft 
notice and pre decision conference. Submissions 
continued to be received until May 2011. 

8 March and April 
2011 

ACCC requests further information from CBH. 

March - May 2011 CBH provides further information as requested. 

29 June 2011 Notice issued. 
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3. Statutory test 

3.1 Section 47(1) of the CCA provides that a corporation shall not engage in the 
practice of exclusive dealing. The practice of exclusive dealing includes: 

• supplying, or offering to supply, goods or services, including the supply at a 
particular price, or the giving of a discount, allowance, rebate or credit, on 
condition that the purchaser will not acquire or resupply goods or services 
from a competitor of the supplier, where the supplier’s conduct has the 
purpose, effect or likely effect of substantially lessening competition (s 47(2));  

• refusing to supply goods or services, including the supply at a particular price, 
or the giving of a discount, allowance, rebate or credit, for the reason that the 
person has acquired or resupplied, or agreed not to acquire or resupply, goods 
or services from a competitor of the supplier, where the supplier’s conduct has 
the purpose, effect or likely effect of substantially lessening competition 
(s47(3)); 

• acquiring, or offering to acquire, goods or services, including an acquisition at 
a particular price, on condition that the supplier will not supply, or will limit 
the supply of, goods and services to a competitor of the acquirer, where the 
acquirer’s conduct has the purpose, effect or likely effect of substantially 
lessening competition (s 47(4)); and 

• refusing to acquire goods or services, including an acquisition at a particular 
price, for the reason the supplier has supplied or has not agreed to not supply 
goods and services to a competitor of the purchaser, where the purchaser’s 
conduct has the purpose, effect or likely effect of substantially lessening 
competition (s 47(5)). 

3.2 Section 93 of the CCA provides that a corporation that engages or proposes to 
engage in conduct of a kind referred to in sections 47(2), (3), (4) and (5), amongst 
others, may give to the ACCC notice, in the form prescribed, setting out particulars 
of the conduct or proposed conduct. The effect of lodging such a notification is to 
afford statutory protection from legal proceedings to the corporation for engaging in 
the notified conduct. 

3.3 Under section 93(3), if a corporation has notified the ACCC of conduct or proposed 
conduct of the kind described in section 47 and the ACCC is satisfied that the 
conduct or proposed conduct has or would have the purpose or has or is likely to 
have, or would have or be likely to have, the effect of substantially lessening 
competition within the meaning of section 47 and in all the circumstances: 

• the conduct has not resulted or is not likely to result in a benefit to the public 
or 

• any benefit to the public that has resulted or is likely to result, or would result 
or be likely to result from the conduct would not outweigh the detriment to the 
public constituted by any lessening of competition that has resulted or is likely 



  

NOTICE                                                                                                                                   N93439 25 

to result from the conduct, or would result or be likely to result from the 
conduct 

the ACCC may at any time give a notice in writing stating that it is so satisfied and 
setting out its reasons in this respect. The effect of giving such a notice is to revoke 
the statutory protection afforded by lodging the notification. 

3.4 Before revoking the statutory protection obtained by a notification, the ACCC must 
issue a draft notice of its intention (section 93A(1)) and give the applicant and 
interested parties the opportunity to respond and to call a conference 
(section 93A(2)) in relation to the draft notice. 
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4. The notified conduct 

4.1 At the time of its notification, CBH sought to introduce a system that it refers to as 
Grain Express and under which it would assume control and coordination of the 
logistics of the grain supply chain in Western Australia. 

4.2 CBH submits that the “Grain Express system is a land based logistics system that is 
about stock and marketing options for growers as well as coordination and 
acquisition of transport resources”.74   

4.3 CBH submits that “the idea behind the notified conduct is that growers choose 
between site based entitlement and port based entitlement” reflecting whether or not 
“marketers [are] acquiring grain entitlement at port (Grain Express)… [or] 
marketers [are] acquiring grain entitlement at country sites”.75 

4.4 In connection with the Grain Express proposal, CBH notified certain elements of the 
Grain Express system. In its notification, CBH describes the conduct, or proposed 
conduct, which is the subject of the notification as follows: 

CBH will offer to supply storage and handling services on the condition that Growers or 
Marketers acquire: 

(i) supply chain coordination services from CBH [ie First Notified Condition ], and; 

(ii)  to the extent that grain remains in CBH’s custody, that they acquire transport services 
from CBH (through its nominated carrier) [ie Second Notified Condition]76. 

4.5 As set out in chapter 3, the ACCC must be satisfied that the conduct notified is 
conduct ‘of a kind’ referred to in sections 47(2), (3), (4), (5), (6), (7), (8), or (9) of 
the CCA. 

4.6 The First Notified Condition, being an offer by CBH to supply storage and handling 
services on the condition that growers or marketers also acquire supply chain 
coordination services from CBH (the first condition described above), is clearly 
conduct of a kind referred to in section 47(2) of the CCA. 

4.7 The ACCC does not have concerns with the First Notified Condition, and hereafter 
a reference to the ‘notified conduct’ in this Notice is a reference to the Second 
Notified Condition as set out above. 

4.8 The ACCC is also satisfied that the Second Notified Condition is conduct of a kind 
referred to in section 47(2) of the CCA, i.e. a supply on condition. However, the fact 
that the Second Notified Condition is expressed to only arise “to the extent the grain 
remains in CBH’s custody” raises a question as to the precise scope of that 
condition and therefore of the notified conduct.   

                                            
74   CBH submission, 29 July 2010, p.20 
75   CBH submission, 3 February 2011, p.2 
76   CBH, Form G, 11 June 2008, p.1 
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4.9 The words “to the extent the grain remains in CBH’s custody” suggest that there are 
circumstances in which grain that enters CBH’s custody may not remain in CBH’s 
custody. 

4.10 The circumstances in which grain may not remain in CBH’s custody are explained 
in CBH’s submissions. CBH submits that: 

Growers are not forced to acquire the Grain Express bundle. ‘Warehousing’ grain is not 
merely permitted, it is the default service if the grower does not choose the Grain Express 
service by nominating a marketer. … A grower may outturn Warehoused Grain from CBH 
storage by arrangement with CBH.77 

4.11 It is clear, however, that under the current CBH Delivery and Warehousing Terms, 
as soon as growers nominate a destination site for their grain, the condition 
requiring them to acquire transport services from CBH is triggered.78   

4.12 CBH’s submissions regarding the extent to which it permits growers to acquire 
‘warehousing only’ services (i.e. CBH’s site based entitlement option) are 
conflicting. In its submission of 11 August 2008 it stated that grain “that is 
‘warehoused’ enters the system on the basis that it may be required to be outturned 
back to the grower for use on farm”.79  Conversely in its submission of 12 January 
2011 CBH submits that warehousing could, should a grower so choose, be used to 
store grain which is subsequently outturned up-country and transported to port 
independently of CBH.80 

4.13 Significantly, however, in the same submission of 12 January 2011, CBH submitted, 
in reference to the scope of the notified conduct, that: 

CBH wished to have the flexibility to contractually prohibit growers and marketers from out 
turning grain from up country receival sites for the purpose of independently transporting that 
grain to port for export.81   

4.14 The ACCC understands this statement regarding the “flexibility to contractually 
prohibit growers and marketers” to mean that CBH, through engaging in the notified 
conduct, wants to be able to limit the availability of its ‘warehousing only’ services 
to only those growers who wish to outturn grain for domestic use (and not those 
who wish to outturn grain for the purpose of transporting the grain to port). 

4.15 Accordingly, the Second Notified Condition, through statutory protection from legal 
action, enables CBH to ensure that grain stored in its up-country facilities is 
transported to port by CBH (through its designated transport provider) and not by a 
third party transport provider (i.e. CBH’s port based entitlement option). This is the 
supply on condition, i.e., the conduct referred to in section 47(2) of the CCA. In 
other words, the notified conduct is intended to encompass a condition on growers 
or marketers who acquire CBH storage and handling services for grain that is 

                                            
77   CBH submission, 12 January 2011, p.8 
78   CBH, Delivery and Warehousing terms, (Current from 30 September 2010), clause 6.5.2 
79   CBH submission, 11 August 2008, p.9 
80   CBH submission, 12 January 2011, p.9 
81   CBH submission, 12 January 2011, p.8 
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destined for any of the Western Australian ports to also acquire grain transport 
services from CBH. 

4.16 The ACCC notes that CBH is able to give effect to the Second Notified Condition in 
a number of ways. The two means considered by the ACCC in this Notice (based on 
CBH’s current operations) are: 

• the ability to impose terms and conditions on growers to preclude them from 
outturning grain that is ultimately destined for port (the contractual 
prohibition ); and 

• the ability to impose a domestic outturn fee if users of its storage facilities 
outturn grain up-country (the outturn fee) at a level which may make the 
option to outturn grain and separately purchase grain transport services from a 
party other than CBH not economically feasible. 

4.17 Although CBH considers that the contractual prohibition constitutes part of the 
notified conduct for which it seeks protection from legal action (see 4.12 above), 
CBH argues that it does not currently enforce any contractual prohibition and that 
“CBH does not, or would not, refuse a reasonable request of any entity with an 
entitlement to outturn grain.”82  Again, notwithstanding what CBH does or does not 
currently enforce, the scope of the notified conduct is intended to enable CBH to 
enforce a contractual prohibition to that effect.   

4.18 The ACCC is required to assess the conduct as notified. Section 93(1) of the CCA 
provides that a corporation that engages or proposes to engage in conduct of a kind 
referred to in, among others, s.47(2), may give a notice to the ACCC setting out the 
particulars of the conduct or the proposed conduct. Accordingly:    

• it is that conduct or proposed conduct as described in the notification to which 
statutory protection from legal action attaches upon lodgement of a valid 
notification form.   

• it is that conduct or proposed conduct as described in the notification that the 
corporation engages or proposes to engage in that the ACCC must assess 
under section 93(3) when determining whether to allow the notification to 
stand.  

4.19 This position is supported by the Australian Competition Tribunal (the Tribunal) 
which has found:83 

There must be a commercial likelihood that the applicants will, following the implementation 
of the relevant agreements, act in a manner that delivers or brings about public benefits or the 
lessening of competition giving rise to the public detriment. We must be satisfied that the 
benefit or detriment is such that it will, in a tangible and commercially practical way, be a 
consequence of the relevant agreement if carried into effect … [emphasis added] 

                                            
82   CBH submission, 12 January 2011, p.8   
83   Qantas Airways Limited (2005) ATPR 42-065 at 42,870 
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That is, in considering the arrangements, the Tribunal presupposed that the relevant 
arrangements would be implemented. 

4.20 CBH also confirmed the outturn fee as forming part of the notified conduct: 

While the notified conduct is the offer to supply services on the stated conditions, the 
domestic outturn fee is charged for the services that are supplied pursuant to an agreement that 
is a direct consequence of the notified conduct. CBH regards the charging of the domestic 
outturn fee as one of the particular prices that CBH charges for the services that are supplied 
on the relevant condition for the purpose of the Notification. For that reason, CBH regards the 
domestic outturn fee as forming part of the notified conduct.84    

4.21 Accordingly, it is the Second Notified Condition – in particular the contractual 
prohibition and the outturn fee – that is the subject of the ACCC’s concerns under 
section 93(3) of the CCA.   

 

                                            
84   CBH submission, 29 July 2010, p.46 
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5. Submissions 

5.1 In response to the original review the ACCC received 26 public submissions. Since 
that time the ACCC has received considerable correspondence from both interested 
parties raising concerns about the notified conduct and CBH, in large part, 
responding to those concerns. CBH’s submissions also included reports produced by 
Frontier Economics Ltd (Frontier) and Synergies Economic Consulting Pty Ltd 
(Synergies). 

5.1  Submissions received prior to the draft notice  

5.2 The ACCC sought further submissions from interested parties in relation to the 
current review of the Grain Express notification and received nearly 45 public 
submissions in response. The ACCC also had regard to submissions made to the 
Productivity Commission’s (PC’s) inquiry into ‘Australia’s Wheat Export 
Marketing Arrangements’, as well as the transcripts of public hearings held by the 
PC during its inquiry.   

5.3 Below is a list of public submissions the ACCC received prior to the draft notice 
that either supported, or expressed conditional support for the arrangement: 

 Individuals, including grain growers: 
 

• A.D. & S.E. Duncan  
• A.K & F.M. Cook  
• Andrew Crook  
• Andrew Fowler  
• Ash & Jo Wiese (Yarranabee Holdings Pty Ltd) 
• Bill Gordon 
• Brian Ayers  
• Doug & Roma Parker  
• Elserae Agriculture  
• Gary Cosgrove  
• Ian Lane  
• James McGowan  
• John Hassell  
• John Richardson  
• John Robinson 
• Lyndon Mickel (South East Wheat Growers’ Association)  
• Mark Biven  
• Neil & Mary Wandel  
• P. & P.D. Guerini & Sons  
• P.A. & D.J. Husbands  
• Ray Harrington  
• R.H. & D.G. Tuckwell & Sons 
• Roger & Annabelle House  
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• R.S. Jenzen Co. 
• S.R. & M.A. Crosby  
• Ted & Jenny Altham  
• Thomas & Donna Lynch  
• Trevor Badger  
• W.A. Newman  
• Wong Wong Pastoral Co (Kim & Louise House) 

Government: 
 

• Department of Transport, Western Australia (Department of Transport) 
• Minister for Transport, Western Australia (Minister for Transport) 

Industry associations: 
 

• Western Australian Farmers Federation Inc (WAFF) 
• Western Australian Local Government Association (WALGA) 

Transport businesses: 
 

• WestNet 

5.4 The ACCC received public submissions opposing the arrangement from the 
following interested parties: 

Grain storage, trading and/or marketing companies: 
 

• AWB 
• Elders Toepfer Grain  (Elders) 
• Glencore Grain Pty Ltd (Glencore) 

Individuals, including growers: 
 

• Kim Halbert  
• Kim Packer  

Industry associations: 
 

• Pastoralists and Graziers Association of Western Australia (Inc) - Western 
Graingrowers (PGA) 

• WA Grains Group Inc (WAGG)  

5.5 GrainCorp also provided a submission which, while commenting on the 
arrangement, neither expressed support nor opposition to the arrangement. 

5.6 A number of submissions were also received that were excluded from the public 
register at the request of the party making the submission. 
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5.2  The pre-decision conference 

5.7 CBH and the Freight and Logistics Council Western Australia (FLC) requested that 
the ACCC hold a pre-decision conference in relation to the draft notice. The 
pre-decision conference was held on 20 January 2011 and chaired by ACCC 
Commissioner Jill Walker. The record of the pre-decision conference is available on 
the public register. 

5.3  Submissions received after the draft notice 

5.8 The following parties made submissions after the draft notice that either supported 
or expressed conditional support for the notified conduct: 

Individuals, including growers: 

• Bill Cowan  
• Richard Steel 
• Trevor De Landgrafft 
• Wally Newman 

Government: 
 

• Department of Agriculture and Food, Western Australia (DAFWA) 
• Department of Transport 85 
• FLC 86 

Industry associations: 
 

• WAFF 
• WALGA 

Transport companies: 
 
• WestNet 

5.9 The ACCC received public submissions opposing the notified conduct from the 
following interested parties: 

Grain storage, trading and/or marketing companies: 
 

• Bunge Agribusiness Australia Pty Ltd (Bunge) 
• Elders 

                                            
85   The Department of Transport, Western Australia, supported the notified conduct except in circumstances 

where a competing port terminal emerged or if the grower cooperative status of CBH changed. 
86   The FLC provided a submission that was supportive of the notified conduct continuing until the end of the 

2013/14 grain season subject to conditions. The FLC submitted that continuation of the notified 
arrangements post 2013/14 should be subject to a further review. 
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• Glencore 
• Louis Dreyfus Commodities Australia Pty Ltd (Louis Dreyfus Commodities) 

Individuals, including growers: 
 

• Kim Halbert  

Industry associations: 
 

• PGA 
• WAGG 

Transport businesses: 
 
• ARG 
• Asciano 

5.10 The ACCC notes that many comments made by interested parties, both supportive 
of and objecting to the notified conduct, were in fact comments on elements of 
CBH’s Grain Express system which fall outside the scope of the notified conduct.  

5.11 The comments made by interested parties in relation to the notified conduct are 
summarised in the ACCC’s assessment below.  

5.12 Copies of all public submissions received by the ACCC are available on the public 
register. 
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6. The scope and context of the ACCC’s review 

6.1 This section sets out the basis of the ACCC’s review of the notified conduct and 
includes a discussion of the markets relevant to the ACCC’s assessment as well how 
the relevant markets are likely to react absent the notified conduct (the 
counterfactual). 

6.2 The statutory test for assessing the notification is set out in Chapter 3. 

6.3 The conduct notified by CBH is discussed in Chapter 4. 

6.1  The scope of the ACCC’s review of the notification 

6.4 For the purposes of a notification, the ACCC can only assess conduct that prima 
facie constitutes exclusive dealing. In examining the benefits and detriments 
flowing from the notified conduct, the ACCC has considered all of the information 
provided by both the Applicant and interested parties. 

6.5 A number of parties who provided submissions raised issues with the Grain Express 
system, and with CBH’s conduct more generally, that fall outside the scope of the 
notified conduct. 

6.6 In particular, a number of submissions expressed support for CBH offering a 
bundled storage, handling and transport service. In contrast, some submissions 
expressed concerns about the way CBH offers these services.  

6.7 In undertaking its assessment of the notification the ACCC is not reviewing the 
operation of ‘Grain Express’, CBH’s bundled coordinated storage, handling and 
transport services per se. Rather, the ACCC is reviewing the notified conduct, i.e. 
CBH requiring users of its storage and handling services to also acquire supply 
chain coordination services and transport services from CBH. 

6.8 A number of interested parties have also raised concerns about other elements of 
CBH’s operations that are not directly related to the notified conduct. For example, 
concerns have been raised about the terms and conditions of access to CBH’s port 
terminal facilities and CBH’s shipping capacity allocation rules (auction rules) for 
allocating shipping capacity at CBH’s ports.  

6.9 As set out in paragraph 2.24, CBH has also confirmed that as a result of its access 
undertaking it will offer export outloading services at the same price to exporters, 
regardless of whether they use Grain Express or access the port directly.  

6.10 CBH’s access undertaking provides that in the event of a dispute exporters can seek 
mediation or binding arbitration on price and non-price terms of access to CBH’s 
port terminal services. To date the ACCC has not been notified of any disputes on 
fees for port terminal services for arbitration under the CBH access undertaking.  
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6.11 These port arrangements do not form part of the conduct notified by CBH and 
accordingly the ACCC is not considering these issues as part of its review of the 
notification.  

6.2  The relevant markets 

6.12 Defining the markets affected by the conduct notified assists in assessing the effect 
on competition and the public benefits and detriment flowing from the 
arrangements.  

6.2.1  CBH submissions 

6.13 At the time of the notification, CBH considered that the relevant markets affected 
by the notified conduct were:  

• markets for the supply of country grain receival, storage and handling services 
in Western Australia; or alternatively, in each of the four port zones in 
Western Australia 

• markets for the supply of bulk grain road haulage services in Western 
Australia, or alternatively, in each of the four port zones in Western Australia 

• markets for the supply of bulk grain rail haulage services in Western Australia, 
or alternatively, in each of the four port zones in Western Australia 

• grain trading markets, which may include: 

• a market in Western Australia for the acquisition and supply of wheat 
and 

• the market in Western Australia for the acquisition and supply of coarse 
grains.87 

6.14 In response to the ACCC’s review of the CBH notification, CBH submitted that “we 
agree with the Commission that it is appropriate to consider the effects on 
competition of the notification within the context of State-wide markets”.88 

6.2.2  ACCC view 

6.15 In assessing the areas of competition affected by the notified conduct, the ACCC 
considers it is instructive to have regard to both demand and supply side conditions. 
Rather than identifying separate markets for the supply and acquisition of a service, 
the ACCC has identified markets as encompassing both demand and supply.  

6.16 The ACCC considers there are three areas of competition that are likely to be 
affected by the notified conduct. These are outlined below. 

                                            
87   CBH 11 June 2008, p.64-5 
88   Frontier October 2010, p.26.  In its 2008 decision, the ACCC adopted State-based markets. 
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6.2.3  Market(s) for grain receival, storage and handling services in Western 
Australia 

Product dimension  

6.17 The ACCC considers that there is a market for grain receival, storage and handling 
services. CBH describes its receival, storage and handling services as follows:89 

(i) grain receival services which include: 

• planning harvest receivals, including segregation and service availability 
based on grower information and retained knowledge 

• sampling/testing grain proffered for delivery 

• unloading grain from grower-arranged road transport  

• weighing grain received 

• testing grain quality and attributes and  

• collecting and providing information concerning the source, weight, quality, 
attributes, treatment and type/grade of grain. 

(ii)  grain storage services which include: 

• determining segregation availability  

• fumigating grain and general grain husbandry 

• tarping grain stacks (as required) 

• maintaining and updating ownership records and 

• providing information to marketers and financiers about grain receivals. 

(iii)  grain handling services which include: 

• loading stored grain onto road or rail transport arranged by marketers and/or 
CBH 

• unloading grain at next CBH destination (if any) 

• blending grain parcels to provide required grain quality 

• loading grain into containers or bags 

• loading grain onto export vessels; and 

• acting as shipping agent of various exporters. 

6.18 The ACCC notes that bulk handlers in Australia generally offer grain receival, 
storage and handling services as a bundle rather than provide stand alone services.90 

                                            
89   CBH supporting submission for N93439, 11 June 2008, p.14 
90   For example, CBH, Viterra and GrainCorp all offer grain receival, storage and handling services in 

combination.  
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Many of the assets used to provide these services are common. For this reason the 
ACCC considers there is a single market rather than separate product markets for 
each of these services.  

6.19 The ACCC considers that grain outturning and grain outloading services also form 
part of the market for grain receival, storage and handling services. 

Geographic dimension  

6.20 CBH has a network of storage sites that are located across port zones. Most grain 
growers store their grain in the port zone in which it is harvested due to the 
additional cost of transporting grain further afield. However, growers that reside 
close to zone borders may find it more cost effective to utilise storage facilities in an 
adjacent port zone.  

6.21 The ACCC considers that the adoption of a broader geographic market (state-based) 
or narrower geographic market (port zones) is unlikely to materially influence the 
ACCC’s assessment of the notified conduct. 

6.2.4  Market(s) for grain transport services in Western Australia  

6.22 The ACCC considers that there is a market or markets for grain transport services in 
Western Australia that is separate and distinct from other markets for transport 
services in Western Australia.  

Product dimension  

6.23 On the supply side, the ACCC notes that there are assets and asset configurations 
that are mostly specific to the transportation of grain91 as opposed to many other 
agricultural and mining commodities in Western Australia (e.g. livestock, iron ore).  

6.24 On the demand side, users require transportation services that are specifically 
configured to the transportation of grain.  Grain transport services are used to 
transport grain from farm to receival site, from up-country storage site to port, and 
from up-country storage site to domestic users and in some instances from farm 
direct to port. CBH submits that this “part of the market is not affected by Grain 
Express or the tying arrangement (which only affects transportation between CBH 
sites)”.92  

6.25 Grain is typically transported from farm to up-country storage and from up-country 
storage to domestic users by road. Grain is typically transported from up-country 
storage to port by either road or rail, where it is available. 

6.26 There is also transportation of grain between the network of up-country storage sites 
by the vertically integrated bulk handler. The ACCC understands that the transfer of 
grain within CBH’s grain storage network utilises road and rail transport services. 

                                            
91   The ACCC notes that, in the case of road transport, assets that are used to transport grain are sometimes used 

on backhaul runs to transport fertiliser. 
92   CBH submission, 12 January 2011, p.14  
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6.27 The ACCC understands that where available, rail typically has cost advantages for 
bulk grain movements, particularly over long distances, whereas road is often used 
to transport smaller quantities of grain and over shorter distances. 

6.28 For the purposes of this assessment, the ACCC considers that its assessment of the 
notified conduct will not be materially affected by the adoption of a single market 
for grain transport services or separate markets for road and rail haulage services for 
grain. 

6.29 CBH is not aware of any instances of growers and marketers bypassing Grain 
Express and delivering bulk export grain direct to port.93 This means that CBH is 
currently the sole acquirer of transport services between its 193 up-country receival 
sites and four port sites. In the ACCC’s view, this is a function of the notified 
conduct and the relevant market includes all potential acquirers and providers of this 
grain transport service.  

Geographic dimension 

6.30 The ACCC considers that although grain stored within each of the four port zones is 
likely to be transported to the corresponding port within that zone, there is potential 
for grain to be moved across port zone boundaries depending on access to the rail 
network, congestion in the grain transport stem, and proximity of grain storage and 
farms to port zone boundaries.   

6.31 The ACCC also considers there is potential for supply side substitution by transport 
providers relocating trucks and above rail assets across port zones. 

6.32 For the purposes of this assessment, the ACCC considers that its assessment of the 
notified conduct will not be materially affected by the adoption of a single state-
based market for grain transport services or separate port zone markets. 

6.33 The ACCC notes that a state-based market definition for grain transport services is 
supported by CBH.94  

6.2.5  Market for grain trading services in Western Australia 

6.34 The ACCC considers that there is a separate product market for grain trading. The 
ACCC has noted that: 

The relevant service includes buying grain from growers and other traders and then selling 
grain to domestic and export customers. Grain traders also offer financial services to growers 
and buyers, such as forward contracts and can provide grain accumulation services.95 

6.35 Consistent with its previous views, the ACCC considers that grain trading markets 
are likely to be regional96 (eg east coast) or state-based.97  

                                            
93   Most recently this statement was made by CBH at 22 March 2011 meeting with ACCC. 
94   Frontier report, October 2010, p.26 
95   See the ACCC’s authorisation of a joint venture between GrainCorp, AWB and Export Grain Logistics 

(A30233, A30234 & A30235, 15 April 2005), p.31 
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6.36 For the purposes of this assessment, the ACCC considers that the assessment of the 
notified conduct will not be affected by whether a regional or state-based market for 
grain trading services is adopted.  

6.37 The ACCC notes that a state-based market definition for grain trading services is 
supported by CBH.98 

6.2.6  Conclusion 

6.38 On the basis of the factors outlined above the ACCC considers that the areas of 
competition relevant to the assessment of the notified conduct include: 

(i) market(s) for grain receival, storage and handling services in Western 
Australia 

(ii)  market(s) for grain transport services in Western Australia 

(iii)  market for grain trading services in Western Australia. 

6.3  The counterfactual 

6.39 To identify and assess the effects of the notified conduct, the ACCC applies the 
‘future with and without test’. Under this test, the ACCC compares the relevant 
markets in the likely future with the notified conduct in place with the likely future 
in the relevant markets without the notified conduct. This requires the ACCC to 
form a view as to how the relevant markets will react if the notifying party does not 
engage in the notified conduct. This view is referred to as the ‘counterfactual’.   

6.3.1  CBH submissions 

6.40 This section is comprised of the views put forward in CBH’s submissions and in 
reports prepared for CBH by Frontier. CBH considers that it has adopted an industry 
view of the counterfactual while Frontier has adopted an economic view of the 
counterfactual.99  

6.41 CBH considers the counterfactual involves a system where:100 

• each marketer would arrange and procure transport between CBH sites101 
(primarily between the receival site and the appropriate port) 

• marketers would each issue instructions for CBH to remove grain from bulk 
storage,102 load that grain onto transport and then make arrangements for CBH 
to sample, receive, store and outturn the grain onto vessels  

                                                                                                                                        
96    See the ACCC’s authorisation of a joint venture between GrainCorp, AWB and Export Grain Logistics 

(April 2005), p.31 
97    For example, see Public Competition Assessment ABB Ltd’s proposed acquisition of AusBulk and United 

Grower Holdings, 20 September 2004, p. 3 
98  Frontier report, October 2010, p.25 
99  CBH submission, 12 January 2011, attached table, point 16 
100  CBH submission, 29 July 2010, p.4  
101  CBH has 193 up-country receival points within its network. 
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• those instructions would be incapable of taking into account the capacity and 
efficient operation of the relevant infrastructure.  

6.42 CBH submits that absent the notified conduct, it would need to make substantial 
changes to its operations. In particular, CBH would need to:103 

• review its price and non-price terms and conditions to ensure that, in the 
absence of the notification, it is not exposed to allegations of conduct that 
would contravene the CCA  

• implement new processes at country storage facilities to provide for a potential 
increase in the occurrence of up-country outturns for export grain (as opposed 
to domestic grain outturns, the volume of which can be accurately forecast) 

• employ additional staff to outturn grain upcountry 

• appropriately inform growers of changes in terms, conditions and processes 

• implement changes in its stock management and IT systems to provide for 
both a ‘site-based’ and ‘port-based’ entitlement system.104 

6.43 Frontier considers that without Grain Express:105 

… growers and marketers would continue to be able to acquire services from CBH’s 
upcountry storage and handling facilities. However, they would then be free to acquire their 
own transportation services to move grain from these facilities to the next stage of the supply 
chain (which would normally be either a domestic outturn facility or a port terminal facility). 

6.44 In Frontier’s view, removing the exclusive dealing condition from Grain Express 
would not necessarily stop CBH from offering a co-ordinated storage, handling and 
transportation service. Frontier submits that it would merely remove the requirement 
that anyone acquiring CBH’s upcountry storage and handling facilities also needs to 
acquire its transportation service.106  

6.45 Frontier considers it likely that CBH would offer two sets of prices to growers and 
marketers in the absence of Grain Express:107 

• prices for providing stand alone storage and handling facilities at each of the 
193 up-country receival points  

• prices for a bundled storage, handling and transportation service. 

                                                                                                                                        
102  CBH is currently the only provider of up-country bulk storage. 
103   CBH submission, 5 April 2010, p.3 
104   As noted in chapter 2 and 4, under a site based entitlement system, a marketer acquires title to grain at a 

storage site. Under a port based entitlement system, a marketer will not acquire title to grain until it reaches 
port. 

105   Frontier report, October 2010, p.32 
106   Frontier report, October 2010, p.33 
107   Frontier report, October 2010, p.34 
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6.46 Frontier submits that the theory of pricing with economies of scope indicates that 
CBH would be expected to set prices that involved:108 

• prices for all stand-alone storage and handling services and all stand-alone 
transportation services that were above the incremental costs of CBH 
providing those services, but below the stand-alone costs that would be 
incurred by a potential competitor offering one of those services without the 
other 

• separate prices for a combined storage, handling and transportation service 
that reflected the economies of scope inherent in these functions and therefore 
lay below the combined stand-alone costs of these services.  

6.47 Frontier notes that: 109 

• stand alone costs are the costs of undertaking one activity alone 

• incremental cost is the increase in costs incurred as a result of adding one 
activity to another.  

6.48 CBH and Frontier have also identified a number of other issues that they consider are 
relevant to assessing the future with and without the notified conduct: 

• the impact of port based and site based entitlement on supply chain control 
and efficiency110  

• incremental costs of outturning grain to third parties. 

6.49 These issues are discussed in Chapters 7 and 8 of this Notice. 

6.3.2  ACCC view   

6.50 Due to changes that occurred in the regulatory environment in 2008 (i.e. removal of 
the single desk system), the ACCC’s assessment of the counterfactual proceeds on 
the basis that it is not possible to return the relevant markets to the state they were in 
prior to Grain Express being introduced. 

6.51 The ACCC considers that the counterfactual involves a world where CBH does not 
engage in the notified conduct.111  Accordingly, absent the notified conduct, the 
ACCC considers that CBH would not prohibit (contractually or otherwise) parties 
from outturning grain from its up-country receival sites for the purpose of 
independently transporting that grain to port.     

6.52 Absent the notified conduct, the ACCC considers that in addition to offering Grain 
Express, which is CBH’s bundled grain receival, storage, handling and transport 
service (the bundled service), CBH would also offer a standalone grain receival, 

                                            
108   Frontier report, October 2010, p.34 
109   Frontier report, October 2010, p.19 
110   CBH submission, 3 February 2011, p.2  
111   The Notified Conduct refers to the Second Notified Condition. As set out in Chapter 4, the ACCC does not 

have concerns regarding the First Notified Condition. 
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storage and handling service (the standalone service) for bulk export grain. The 
standalone service would be available to parties who store bulk export grain with 
CBH but choose to transport it to port using an alternate grain transport service 
provider. CBH would continue to offer the standalone service to parties who choose 
to outturn grain from an up-country CBH storage facility in order to sell grain in the 
domestic market. 

6.53 The standalone service includes a service to outturn grain at an up-country storage 
facility to an alternate transport provider. The bundled service includes a service to 
outload grain at an up-country storage facility to a CBH grain transport service. 

6.54 The ACCC considers that, absent the notified conduct, CBH would need to set the 
prices of its service offerings in accordance with all applicable laws, including s. 46 
(misuse of market power) and s.47 (exclusive dealing) of the CCA. The set of prices 
that are relevant to the viability of competition in the counterfactual world include: 

•  the outturn fee and  

• the relative prices of the bundled and standalone services. 

6.55 The ACCC further considers that, absent the notified conduct, these prices would 
likely reflect competitive conditions in relevant markets.  In particular, the ACCC 
considers that in the counterfactual: 

• CBH would likely continue to have substantial power in the market for grain 
receival, storage and handling services in Western Australia for the reasons set 
out in Chapter 7. Accordingly, the ACCC considers that CBH likely would 
have some latitude to set the price of its grain receival, storage and handling 
service above standalone cost and not, as Frontier has suggested, only within 
the range of incremental and standalone cost, which is the range of efficient 
prices under competitive market conditions.  

• CBH would face actual or potential competition in the transportation of grain 
to port for export and would set its transport charges to reflect the extent of 
that competition.  Accordingly, the ACCC agrees with Frontier that CBH 
would likely set the price of its grain transport service between the incremental 
and standalone cost of supplying a grain transport service. 

• CBH would likely set the price of its bundled service at a level that is below 
the sum of the standalone prices of component services to reflect vertical 
economies of scope.  Alternatively or in combination, CBH would likely set 
the price of its outturn service (which forms part of the total price of a 
standalone grain receival, storage and handling service) to reflect 
diseconomies of unbundling. 
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6.3.3  Conclusion on counterfactual  

6.56 The ACCC considers that under the likely counterfactual: 

• the contractual prohibition enabling CBH to deny parties who use CBH’s up-
country storage the option of arranging their own transport of grain would be 
removed  

• CBH would offer a bundled grain receival, storage, handling and transport 
service (the bundled service) in addition to a standalone grain receival, storage 
and handling service (the standalone service)  

• CBH would set the prices of its bundled and standalone services (including the 
price of the outturn service) in accordance with the CCA.  
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7. Effect on competition 

7.1 The ACCC has assessed the likely effect of the notified conduct on competition in 
three areas: 

• the market(s) for grain receival, storage and handling services in Western 
Australia  

• the market(s) for grain transport services in Western Australia and 

• the market for grain trading services in Western Australia. 

7.1  Market(s) for grain receival, storage and handling services in 
Western Australia 

7.1.1  CBH submissions  

7.2 CBH, through its solicitors, has engaged two economic consulting firms – Synergies 
and Frontier – to prepare reports on the economic benefits and competitive effects 
of the notified conduct. In this chapter and the next, the views of CBH and CBH’s 
economic consultants are presented under the heading ‘CBH submissions’. 

7.3 Frontier states that CBH presently has a strong position in the market for up-country 
storage and handling facilities. CBH’s internal statistics suggest that approximately 
90 per cent of the crop harvested in Western Australia is delivered to its up-country 
receival points.112 

7.4 Frontier argues that CBH’s strong market position in the market(s) for up-country 
storage and handling facilities is a legacy of historical arrangements in Western 
Australia and has not resulted from the introduction of Grain Express.113  

7.5 Frontier argues that CBH’s current strong position in the market for up-country 
storage and handling facilities should not be taken to mean that up-country storage 
and handling facilities exhibit natural monopoly characteristics. Frontier points out 
that this has been noted by the PC and in the explanatory memorandum to the 
Wheat Export Marketing Bill 2008, which states: 

Up-country facilities do not display natural monopoly characteristics as they have low barriers 
to entry and there are already a number of competitors in the industry who provide up-country 
storage services.114 

7.6 Further, Frontier argues that in normal circumstances it should be possible for 
growers and marketers to develop and use alternatives to CBH’s up-country 
facilities if they wish. If CBH sought to use the notified conduct to lock consumers 
into a less efficient supply chain option, or sought to set excessively high prices for 

                                            
112   Frontier report, October 2010, p.28 
113   Frontier report, October 2010, p.28-29 
114   As cited by Frontier report, October 2010, p. 28 
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its services, it is possible CBH may actually encourage bypass of its storage and 
handling facilities.115 

7.7 Frontier further states that a 2010 census of CBH growers indicated that growers 
expect a 34 per cent increase in the capacity of on-farm storage over the period from 
2010 to 2013.116  The ACCC notes that this growth rate suggests total on-farm 
storage capacity of around 2.7 million tonnes117 by the end of 2013, which is 
slightly less than the DAFWA estimates (cited below). 

7.8 CBH has provided newspaper articles citing examples of growers and grower 
groups looking into developing their own storage facilities as an alternative to 
storing grain with CBH, provided they could also bypass CBH’s port terminal 
services.118 

7.1.2  Interested party submissions 

7.9 The Department of Transport submits that it understands there are “no major 
impediments” to growers storing grain on-farm. Rather, “the incentives to use 
services provided by the bulk handler are economic, convenience and risk 
transfer”.119 The Department of Transport also notes that “individual farmers are 
expanding their off-farm storage by utilising a neighbour’s storage”. For example, 
one farm providing storage for a number of its neighbours.120  

7.10 Bill Cowan submits that “growers do not have to store their grain with CBH as they 
can use alternate storage such as on farm storage and market it themselves or they 
can use commercial facilities such as Tamma Grains, Macho Feeds, etc. The fact 
that there are very few of these facilities proves they are not very profitable and that 
without the co-operative [CBH] almost no outside of farm facilities would exist”.121 

7.11 AWB submits that “since the commencement of Grain Express, Western Australian 
growers have invested more heavily in on-farm storage. AWB argues that these 
growers are seeking to establish an alternative pathway to market as a direct result 
of increased charges CBH has imposed on users of its system”. 122 AWB further 
submits: 

AWB has been approached by several grower groups seeking alternative ways to move their 
grain to their market. However, as the growers do not have an alternative to Grain Express that 
is commercially viable, the increase in on-farm storage has not resulted in an increase in up-
country competition. It merely results in a delay in that grain entering the Grain Express 
system. While AWB supports competition, CBH has a massive advantage through 

                                            
115   Frontier report, October 2010, p.29 
116   Frontier report, October 2010, p.30 
117   Based on ABS data indicating there are 2.0 million tonnes of on-farm storage capacity in Western Australia 

as at 30 June 2010 – see ABS, Cat No 7121.0, 2009–2010, 2011 
118   CBH submission, 12 July 2010, Annexure – ‘Articles on alternative supply chains’ 
119   Department of Transport submission, 6 August 2010, p.3 
120   Department of Transport submission, 6 August 2010, p.4 
121   Mr Bill Cowan submission, 12 January 2011, p.1 
122   AWB submission, 30 July 2010, paragraph 2.1 
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incumbency and scale which is uneconomic to replicate and compounded by the advantage 
conferred to CBH by the Grain Express notification.123 

7.12 Bunge submits that it “generally agrees with the ACCC’s [draft] assessment … that 
CBH has significant market power with regard to country receival services”. Bunge 
considers that “a slow increase” in on-farm storage is “a natural progression of a 
marketplace maturing post deregulation of exports”. 124 Bunge further submits:  

A deregulated market, regarding exports, typically encourages innovation and the 
investigation by parties to determine the most efficient and cheapest pathway to the 
marketplace. Western Australia will slowly develop through the growth in on-farm storage as 
growers and marketers align to explore niche and value adding opportunities. CBH cannot 
realistically expect to maintain their current market share of 95% in country receival 
services.125 

7.13 Elders submits that there “is only very limited on-farm storage in Western Australia 
that would allow direct loading of export ships”. Elders argues that there are a 
number of reasons for this:  

• CBH as a grower co-operative has effectively been the growers storage. In a regulated 
[market] there was no incentive (or need) for on-farm storage as there was little opportunity 
for farmers to create value so they did not invest. 

• Previously there was not a defined ‘Direct Port’ model. 

• There is limited domestic market in WA. Again limited reason to invest in on-farm storage 
in a regulated market. 126 

7.1.3  ACCC view  

7.14 The ACCC notes that the PC found that up-country grain storage facilities do not 
exhibit natural monopoly characteristics127 on the grounds that the recent increase in 
on-farm storage (particularly on the east coast) and development of large scale up-
country facilities by independent storage providers (on the east coast) suggests that 
grain storage facilities can be duplicated.128  

7.15 The ACCC considers that, while the market(s) for grain receival, storage and 
handling services in Western Australia likely is not a natural monopoly, CBH 
nevertheless has a substantial degree of power in this market by virtue of: 

• CBH’s market share and incumbency  

• High barriers to entry for alternative off-farm storage services for bulk export 
grain in Western Australia and  

                                            
123   AWB submission, 30 July 2010, paragraph 2.1 
124   Bunge Agribusiness Australia Pty Ltd submission (Bunge), 10 January 2011, p.2 
125   Bunge submission, 10 January 2011, p.2 
126   Elders Toepfer Grain (Elders) submission, 15 July 2010, p.2 
127   The PC defined natural monopoly as a situations where “at the foreseeable level of demand for a good or 

service, one facility can supply the required service at a lower cost than two or more” (PC, Report no. 51, 
2010, p.176) 

128   PC, Report no. 51, 2010, p.176 
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• CBH’s cost advantage over on-farm storage options for bulk export grain in 
Western Australia.   

CBH’s market share and incumbency  

7.16 CBH is the dominant incumbent provider of grain receival, storage and handling 
services in Western Australia.   

7.17 In terms of capacity, CBH controls around 90 per cent (more than 20 million 
tonnes) of grain storage capacity in Western Australia.129  The remaining 10 per cent 
(2.0 million tonnes130 as at 30 June 2010) is on-farm storage controlled by 
growers.131 However, the ACCC understands, based on confidential submissions, 
that around one million tonnes of this on-farm storage capacity is required for farm 
use (e.g. saved seed and on-farm livestock feeding) and is not available for the 
storing of grain for commercial sale. Allowing for segregation, this implies that 
there is less than one million tonnes of on-farm storage capacity that is potentially 
available for storage of grain for off-farm use as at 30 June 2010.  

7.18 In terms of utilisation, the ACCC notes Frontier’s submission that CBH’s internal 
statistics suggest that approximately 90 per cent of grain harvested in Western 
Australia is delivered to its up-country receival points.132 

7.19 CBH has held a dominant position in the market(s) for grain receival, storage and 
handling services for a very long period of time. The business was established in 
1933 and by the 1960s offered over 300 grain receival points. Rationalisation in 
subsequent years has resulted in a grain storage network of 197 receival points, 
including the four bulk export terminals, providing services to grain growers in a 
geographic area of more than 300,000 square kilometres.133  

7.20 Currently there is no alternative off-farm storage of bulk export grain in Western 
Australia. Bulk export grain accounts for around 90 per cent of grain harvested in 
Western Australia each year. There are a very small number of small private storage 
providers in Western Australia (e.g. Tamma Grains) providing alternative storage 
for grain that is sold into the domestic market or exported in containers.   

7.21 While some on-farm storage is available, the ACCC understands that very little of 
this capacity allows direct loading of export ships and there is no known instance of 
export grain being stored on-farm and transported direct to port to entirely bypass 
CBH’s grain receival, storage and handling service in Western Australia. Customers 
located in close proximity to port may transport grain direct to port and use the 
storage facilities available at or near the port terminal. 

                                            
129   ACCC calculations based on CBH and ABS data – see ABS, Cat No 7121.0, 2009–10, 2011 
130   This figure includes sealed grain silos as well as temporary storage such as plastic grain storage bags. 
131   ABS, Cat No 7121.0, 2009–2010, 2011 
132   Frontier report, October 2010, p.28 
133   CBH, Our business: Operations, viewed 7 June 2011, https://www.cbh.com.au/our-

business/operations.aspx 
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7.22 The ACCC notes that in other grain-producing states of Australia there is greater 
opportunity to bypass the grain receival, storage and handling service of an 
incumbent vertically integrated bulk grain handler than there is in Western 
Australia. Mostly this is due to the larger size of the domestic market in those 
jurisdictions and their closer geographic proximity to each other. In particular: 

• In New South Wales, Victoria, Queensland and South Australia, there are a 
number of independent off-farm grain storage providers. The largest of these – 
AWB’s GrainFlow business (recently acquired by Cargill) and ABA – provide 
off-farm storage for bulk and non-bulk export grain and domestically 
consumed grain. These businesses are vertically integrated into other layers of 
the grain supply chain. Most, if not all, other independent off-farm grain 
storage providers on the east coast specialise in the storage of grain intended 
for domestic or non-bulk export sale. 

• On farm storage capacity makes up a relatively greater proportion of total 
storage capacity in eastern Australia. Around 85 per cent of Australia’s total 
on-farm storage capacity is located in New South Wales, Victoria, Queensland 
and South Australia.134  The ACCC understands, based on confidential 
submissions, that in New South Wales on-farm storage represents over 85 per 
cent of the state’s annual grain production. However, the ACCC notes that a 
much greater proportion of the New South Wales grain harvest is sold into the 
domestic market in relatively small volumes (e.g. for stock feed or local 
processing) than is the case in Western Australia, where around 95 per cent of 
grain is exported (in bulk or in containers). 

• There is also direct competition between vertically integrated bulk handlers 
around the border of Victoria and South Australia, where the geographic 
coverage of Viterra and GrainCorp overlap. 

High barriers to entry in off-farm storage of bulk export grain in Western Australia 

7.23 As noted previously, around 90 per cent of grain harvested in Western Australia is 
exported in bulk. 

7.24 The ACCC considers that a prospective provider of off-farm storage of bulk export 
grain in Western Australia faces a number of entry barriers,135 which are likely to be 
high when considered in aggregate.   

7.25 The entry barriers faced by a prospective new entrant provider of off-farm storage 
of grain for bulk export include:   

(i) Asymmetry of sunk costs:  CBH has made large capital investments in grain 
receival, storage and handling facilities in Western Australia. Over its many 
decades of operation, CBH likely has had the opportunity to recoup and earn 
a return on a substantial proportion of these costs. To enter the market(s) for 

                                            
134   ACCC calculations based on ABS, Cat No 7121.0, 2009–2010, 2011. 
135   These are market conditions that create asymmetries between incumbents and potential entrants, giving an 

incumbent firm the ability to earn economic profits for a sustained period and increase the likelihood that a 
prospective new entrant would not be able and/or willing to enter. 
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grain receival, storage and handling services in Western Australia with a 
view to contesting storage of bulk export grain, a firm must invest millions of 
dollars in assets. Some proportion of this cost, once incurred, cannot be 
recovered if the new entrant were to shutdown and sell or redeploy its assets 
(i.e. it is sunk on entry). A firm generally will be unwilling to enter a market 
if it cannot expect to earn a market rate of return on its investment. The risk 
of non-recovery of sunk costs is likely to be much higher for a new entrant 
than it is for CBH.  

(ii)  Excess capacity:  CBH has more than 20 million tonnes of grain storage 
capacity, which is significantly greater than the average harvest (11.9 million 
tonnes over the period 2003 to 2008) and the largest harvest on record to date 
(14.7 million tonnes in 2003-04).  By adding further capacity on entry and 
exacerbating excess capacity, a new entrant can expect lower prices and rates 
of return on investment than may be realised by CBH pre-entry. Furthermore, 
a prospective new entrant faces a material risk that CBH would respond to 
entry by strategically reducing the price of its grain receival, storage and 
handling service (across the board or at certain sites).  To win business away 
from CBH a new entrant would need to at least match CBH’s offer and 
therefore may be unable to earn a rate of return on its investment that is 
sufficient to justify entry.   

(iii)  Economies of scale:   To match CBH’s cost structure, a rival provider of 
storage services for bulk export grain would need to enter using technology 
that customers accept as a credible alternative to CBH’s storage technology 
and on a scale that is sufficiently large to allow it to compete with CBH’s 
price and service offering. Irrespective of the technology used, the ACCC 
considers that the minimum efficient scale of entry is likely to be less than 
CBH’s current network of more than 20 million tonnes of storage capacity. 
During the ACCC’s market enquiries industry participants advised that the 
minimum scale required to achieve cost competitive entry in Western 
Australia using non-temporary storage technology is likely to be in excess of 
one million tonnes of capacity spread across a number of sites. The ACCC 
was told that while temporary storage technology may be cheaper, it is also 
riskier and many growers and marketers do not regard such technology as a 
credible alternative storage technology for export grain. This is discussed 
further below in the context of on-farm storage options. 

(iv) Horizontal and vertical economies of scope:  The horizontal136 and 
vertical137 scope of CBH’s operations potentially allows CBH to achieve 
lower average costs than a prospective new entrant supplier of standalone 
grain receival, storage and handling services or bundled grain receival, 
storage, handling and transport services. CBH relies on the existence of 
horizontal and vertical economies of scope to support its claim that the 
primary public benefit from the Grain Express arrangement is the increased 

                                            
136   CBH offers a grain receival, storage and handling service at 197 sites distributed across four port zones in 

Western Australia. 
137   CBH submits it is vertically integrated down the entire grain supply chain, providing services. CBH offers: 

advisory and support services to growers; grain receival, storage and handling services; grain transport 
services; port terminal services for grain; grain marketing services; and grain processing services. 
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efficiency across and down the Western Australian grain supply chain (see 
section 8.1).138 Synergies argues that economies of scope are so pervasive 
that “the provision of coordination, planning and management of grain 
movements in the supply chain can only effectively be performed by a single 
entity”.139 However, Synergies does not provide evidence to support this 
claim. The ACCC considers that if horizontal and vertical economies of 
scope are as extensive and as important as CBH and Synergies claim, then 
scope economies are likely to represent a high barrier to entry for rival off-
farm storage for bulk export grain in its own right. It suggests that in order to 
achieve a cost structure that is competitive with CBH’s cost structure, a new 
entrant would likely need to enter at multiple layers of the grain supply 
chain, possibly including port terminal services.   

(v) Brand loyalty: CBH is a grower-owned cooperative that has been operating 
for nearly 80 years. It currently has approximately 4,650 shareholders that 
are growers of grain in Western Australia. The vast majority of CBH 
shareholders are long standing customers of CBH and loyal supporters of 
CBH. To induce enough growers to switch a new entrant likely would have 
to offer better terms of trade– i.e. lower headline charges, better rebates, 
more timely service, etc – than CBH. This suggests that a new entrant would 
likely need to achieve a cost structure superior to CBH’s to sustain entry in 
the long term. 

(vi) Tax advantage under cooperative business structure: As a cooperative, 
CBH is exempt from paying income tax in Australia. CBH’s income tax free 
status is a source of absolute cost advantage over potential rivals that are not 
established under a cooperative structure.   

7.26 Taken together, these barriers place potential entrants in a different position to CBH 
and mean that entry, or the threat of entry, by alternative providers of off-farm 
storage for bulk export grain is unlikely to be a significant constraint on CBH’s 
market power, at least in the medium term. 

CBH’s cost advantage over on-farm storage options 

7.27 CBH and Frontier suggest that on-farm grain storage is a feasible alternative to 
CBH’s grain storage services in Western Australia (see paragraphs 7.6-7.8). Grain 
can be stored on farm using silos or grain storage bags. Both technologies require 
investment in specialised equipment (see Box 7.1). 

                                            
138   See, for example, CBH Notification N93439, supporting submission, 11 June 2008 p.77 
139   Synergies Economic Consulting Pty Ltd report, May 2008, p.14 
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Box 7.1  On farm grain storage technologies 

Grain storage bags are filled and emptied using specialised machinery. Bags typically store 
between 200 and 220 tonnes of wheat per bag. Bags are sealed, which means that under 
favourable conditions they can protect grain from insect damage without the use of 
insecticides. However, they are vulnerable to rodents and moisture infiltration as bags 
typically are placed on bare ground. As a result they require regular monitoring and 
implementation of pest control measures. If one or more bags are contaminated by insects, 
rodents or moisture, then the grain in those bags will no longer be saleable. The bags 
themselves also have a very limited life - generally up to a year, though they usually are used 
for much less than this.  

Most on-farm grain storage capacity in Western Australia is in the form of bolted steel silos. 
These typically have an asset life of 50 years or more. The cost of this storage option includes 
the capital cost of a bolted steel silo and the cost of delivery, construction, concrete works, 
electrical works and grain handling equipment. Traditional bolted steel silos are not designed 
to serve as efficient fumigation chambers. They rely on aeration to maintain insect free grain 
stores. However, under Australian climatic conditions aeration alone will not control insects 
and a method of chemical control often is required to satisfy export grain quality standards. In 
recent years, gas sealed silos have become widely available. These are designed to 
accommodate fumigation of pests with gases such as phosphine (a colourless, flammable, 
toxic gas). 

Successful on-farm storage of export grain requires superior grain management, including 
pest control, than grain stored for stock feed. It necessitates investment capital, labour and 
equipment to manage the quality and fumigation of grain storages. Even with the latest silo 
technology, growers risk spoilage of grain due to excessive moisture, frost damage, heat 
damage, bin burn, over-drying, etc.   
 
Source: Francis, J. 2006, An analysis of grain storage bags, sealed grain silos and warehousing for storing 

grain, Holmes Sackett & Associates, Wagga Wagga, New South Wales and ACCC market enquiries. 

7.28 As noted above, allowing for segregation, there is less than one million tonnes of 
on-farm storage capacity that is potentially available for storage of grain for off-
farm use. This is equivalent to less than 8.5 per cent of an average (11.9 million 
tonne) Western Australian grain harvest.   

7.29 The DAFWA forecasts that on-farm storage in Western Australia will increase over 
coming years to between three and four million tonnes.140  The ACCC notes that, 
relative to the latest available ABS data, this implies a 50-100 per cent increase in 
on-farm storage capacity in Western Australia over a three year period. Even if this 
growth does occur, allowing for the approximately one million tonnes required for 
farm use and the need for segregation, this implies total on-farm storage available 
for storing grain for off-farm use in coming years would be less than 3 million 
tonnes. 

                                            
140   KPMG Department of Infrastructure, Transport, Regional Development and Local Government, 2009, 

Independent Review of the Grain Infrastructure Group’s Freight Network Review: Review of Technical, 
Cost and Market Assumptions, p.25 
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7.30 The ACCC considers that a key reason for CBH's very high market share is the cost 
and quality disadvantage of on-farm storage, relative to CBH’s grain receival, 
storage and handling service, for bulk export grain. 

7.31 The ACCC understands that to be accepted for export, grain must meet stringent 
quality standards. There are different standards for each type of grain. Storages of 
grain that are found to have too much moisture, insufficient protein, too many 
defective grains (e.g. sprouted, stained, frost damaged, heat damaged, bin burned, 
over-dried damaged, storage mould affected, or insect damaged), too many foreign 
seed contaminants or too many other contaminants (e.g. insects, snails, ergot, 
weevils, earth, sand, excrement, unapproved chemicals) are either devalued or 
refused for export, depending on nominated tolerances. 

7.32 When growers elect to store export bound grain on-farm they bear a number of risks 
and costs that are avoided when they outsource grain storage and handling to CBH. 
For example, when growers elect to store grain on-farm they carry the risk of 
forfeited export sales due to deterioration of grain quality while it is in storage. The 
level of risk depends on a number of factors including the age of storage and 
handling equipment and the management system used to maintain and control 
moisture levels, grain quality and contaminants.  

7.33 In recent years, grain marketers have assisted growers to better manage their on-
farm grain storages. For example, Elders has introduced a national on-farm storage 
accreditation system, which sets common processes and standards for the storage of 
grain on-farm.141  Elders has informed the ACCC that its private warehouse 
program does not include grain stored in bags as they are prone to splitting, 
breaking and insect and rodent infestations. 

7.34 Notwithstanding this support, the decision to store grain on-farm requires a 
significant capital investment in storage facilities, equipment and quality 
management systems and significant ongoing commitment (financial and time) to 
regularly monitor grain stocks and take preventative or remedial action as required. 

7.35 In contrast, growers can store grain in CBH’s system for $10 per tonne (see 
paragraph 2.33). When growers elect to store grain in the CBH system this risk is 
diversified and reduced to the extent that CBH is better placed to manage such risk 
due to its scale and specialised quality management systems and services. CBH also 
is able to take advantage of scale economies to provide this service at lower cost 
than individual growers. 

7.36 When growers elect to store export grain on-farm they usually also foreclose the 
option of transporting their grain from up-country storage to port in bulk by rail, 
which often is the least cost method of transporting grain in bulk from up-country to 
port where rail is available. While it is technically possible to load farm-stored grain 
onto trucks and then transport to a CBH receival site with rail access, by doing so a 

                                            
141   Elders, Elders Toepfer Grain to offer growers on-farm warehouse program, 14 September 2009, viewed 

23 June 2011, http://cropping.elders.com.au/news/article?article=090914-340 
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grower would incur all of the costs of on-farm storage in addition to CBH’s grain 
receival, storage and handling service charges.    

7.37 On this basis, the ACCC considers that for most growers (and the vast proportion of 
grain grown) in Western Australia it is likely more attractive to store export grain in 
a bulk storage facility, and pay the associated storage and handling fees, than to 
invest in on-farm storage.   

7.38 Furthermore, even if the cost to store export grain on-farm were to decline over 
time, the substantial excess capacity in CBH’s grain storage network allows CBH 
considerable latitude to strategically reduce its storage charges to maintain its 
competitive advantage over on-farm storage of export grain. 

Implications for competition in the market(s) for grain receival, storage and handling services 

7.39 The ACCC considers that the combination of (i) CBH’s strong market position, (ii) 
high barriers to entry for alternative off-farm storage of bulk export grain and (iii) 
CBH’s cost advantage over on-farm storage of export grain, is likely to give CBH a 
substantial degree of market power in the market(s) for grain receival, storage and 
handling services in Western Australia.  

7.40 Frontier argues that in the event growers and marketers wish not to utilise Grain 
Express, it is open to them to pursue various alternative up-country storage options, 
notably private storage operators and on-farm storage.142 

7.41 However, the ACCC considers that the option to bypass Grain Express is not as 
‘open’ as Frontier suggests in Western Australia. Indeed, for the vast majority of 
grain growers and marketers in Western Australia there currently is no economically 
feasible alternative storage option for bulk export grain and this situation is unlikely 
to change in coming years, even allowing for growth in on-farm storage. 

7.42 CBH currently receives around 90 per cent of grain harvested in Western Australia 
at one of its up-country receival points.   

7.43 The ACCC considers there is no reason why CBH’s expected share of the market(s) 
for grain receival, storage and handling would change if the notification is revoked. 
This is because the sources of CBH’s substantial degree of market power in the 
market(s) for grain receival, storage and handling services are generally unrelated to 
the notified conduct. That is, the notified conduct does not appear to inhibit the 
development of alternative off-farm grain receival, storage and handling services or 
on-farm storage in Western Australia. 

7.44 In conclusion, the ACCC expects that, with or without the notified conduct, CBH 
will likely continue to have a substantial degree of market power in the market(s) 
for grain receival, storage and handling services in coming years. Accordingly, the 
ACCC concludes that the notified conduct is unlikely to substantially lessen 
competition in the market(s) for grain receival, storage and handling services in 
Western Australia.   

                                            
142   Frontier report, October 2010, p.10 
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7.2  Market(s) for grain transport services in Western Australia 

7.45 The ACCC considers that the area where the effect on competition of the notified 
conduct is likely to have its most pronounced effect is the market(s) for grain 
transport services in Western Australia.   

7.2.1  CBH submissions 

7.46 In the original notification application, CBH submitted that “Grain Express will 
have a net positive effect on competition in freight markets because central control 
of the freight task will maximise competitive tension between road and rail and may 
also facilitate competitive entry in rail”.143 

7.47 CBH also submitted that:  

CBH owns virtually no infrastructure for the provision of transport services, and does not 
intend to acquire such a capability. CBH does not propose to charge any additional fee or 
derive any margin in the transport services it will acquire from carriers. These transport costs 
will be passed on to Growers and Marketers transparently and without additional cost. 144 

7.48 CBH submits that it engages in competitive, open market tender processes to ensure 
that it receives a competitive freight rate from transport services providers.145 CBH 
argues that “this ensures an open and transparent process for road transporters to 
compete” (i.e. by competing to provide transport services to CBH) and “is a well 
developed tool that provides CBH, growers, marketers and transporters real 
value”.146  

7.49 CBH submits that it has transport contracts with 11 road providers and one rail 
provider, ARG. 147  CBH further submits that its “contracts expire at differing times, 
spreading the contractual processing burden as well as giving transporters the 
chance to bid for different tasks on a regular basis”.148 

7.50 CBH considers that “its competitive tender processes for the acquisition of road and 
rail services promote, rather than lessen competition and provide a stable foundation 
for transport companies to efficiently invest in infrastructure”.149   

7.51 CBH argues that under these arrangements road transport service providers, 
including new competitors, continue to invest in infrastructure to provide services to 
CBH. CBH provides a number of examples of such investment undertaken by 
transport service providers contracted to CBH, which it argues is facilitated by its 

                                            
143  CBH supporting submission for N93439, 11 June 2008, p.77 
144  CBH supporting submission for N93439, 11 June 2008, p.76, see also CBH submission, 21 October 

2010, p.4 
145   CBH 8 October 2010, p.4; CBH 29 July 2010, p.29 
146   CBH submission, 21 October 2010, p.6  
147   CBH submission, 20 May 2011, p.1 
148  CBH submission, 29 July 2010, p.24 
149  CBH submission, 21 October 2010, p.5 
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arrangements for acquiring transport services for growers pursuant to the notified 
conduct.150 

7.52 The ACCC notes that since CBH lodged the original notification application in June 
2008, it has changed its position regarding its ownership of infrastructure for the 
provision of transport services.   

7.53 On 13 December 2010 CBH announced its plans to invest up to $175 million in the 
acquisition of rail rolling stock assets and enter into a 10 year agreement with US 
transportation group Watco to operate those assets on CBH’s behalf from May 
2012. In its media release, CBH claims that its decision “has resulted in the 
introduction of competition for the first time in the Western Australian grain rail 
freight market”.151 

7.54 Frontier argues that there is nothing to prevent alternative transport operators 
developing their own storage and handling facilities to completely bypass the CBH 
system if they wish to compete with Grain Express.152   

7.55 Frontier argues that, “while it is true that CBH has some advantages over new 
entrants in the sense that it has already invested in storage and handling facilities of 
its own, this is the same for any firm wanting to enter a market”. Frontier argues 
that the growth in on-farm storage in Western Australia, and the development of 
alternative facilities in other parts of Australia, suggest that “investment in 
alternative storage and handling facilities is not a barrier to entry for alternative 
providers of bundled storage, handling and transportation services”. 153 

7.2.2  Interested party submissions  

7.56 The WAFF submits that it understands that “CBH’s road transport agreements are 
offered in an open market tender process that ensures an open and transparent 
process for road transport operators to compete. As such, competition still exists and 
there is no evidence to suggest that over time, growers will be better off financially 
if they were to organise their own transportation”.154   

7.57 The WAFF further submits that, absent the notified conduct, what would become 
apparent is that “without the current degree of certainty that exists in the CBH Grain 
Express system, CBH would have a decreased capacity to negotiate competitive 
freight rates on behalf of its grower members”. WAFF is concerned that “a lack of 
certainty in respect of transport volumes may stifle competition for CBH transport 
contracts”.155 

                                            
150   CBH submission, 21 October 2010, p.6 
151   CBH, New era for grain rail freight in Western Australia, 13 December 2010, viewed 7 June 2011, 

https://www.cbh.com.au/media-centre/news/2010.aspx 
152   Frontier report, February 2011, p.5 
153   Frontier report, February 2011, p.5 
154   Western Australian Farmers Federation Inc submission, 13 January 2011, p.5 
155   WAFF submission, 13 January 2011, p.5 
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7.58 The Department of Transport submits grain transport competition continues to be 
achieved by CBH through tendering processes for road and rail contracts. 
Nevertheless, it accepts that the current requirement on grain owners to use Grain 
Express transport contracts tends to restrict competition in the transport market and 
that some growers and traders would resist this forced obligation. In general, the 
Department accepts that increased open competition decreases costs and increases 
efficiencies in many markets. 156 

7.59 However, several other interested parties consider that the notified conduct prevents 
competition in grain transport. 

7.60 For example, Louis Dreyfus Commodities submits that CBH “exclusively 
determines the quantum of transport services that will be available for the season, 
and at specific times during the season. Futhermore, CBH exclusively determines 
the terms and the pricing of transport services. This places a significant burden upon 
CBH to decide the quantum of transport services that may be required for a season. 
In particular CBH must to an extent predict the shipping program that will eventuate 
… In the event where CBH makes an incorrect assessment of the level of demand 
for transport services the implications do not impact CBH exclusively”.157  In 
addition, Louis Dreyfus Commodities submits that: 

If CBH underestimates the size of the transport task, either for an entire season, or for a 
particular portion of the season, this will potentially impact on both growers and marketers. If 
demand for grain in export markets is high at a point where there is a shortage of transport 
resources, the price signal may not be transmitted to growers, either because marketers know 
that there is not sufficient transport resources available, or because the potential surge charges 
reduce the net bid to the grower.  This is at least an opportunity cost, if not a real cost should 
prices to the grower not compensate for the deferral of the sales program to a point where 
adequate transport resources are available. …[Additionally], marketers who enter into forward 
contracts for the sale of grain without being able to ascertain the level of transport resources 
that will be available in the future have been exposed to higher costs in the form of surge and 
vessel demurrage charges. 158 

7.61 Louis Dreyfus Commodities further submits “that absent competition for freight 
CBH does not have a direct incentive [to] negotiate the lowest rates and to ensure 
that grain moves to port at least cost. CBH has stated that its [c]ooperative structure 
and various other factors do motivate them to seek out the best rates, however, the 
introduction of a competitive market would be an additional and direct 
incentive”.159 

7.62 Glencore, AWB and Elders all argue that while there are adequate alternative 
transport providers able to service the Western Australian grain network, because of 
the notified conduct there is no ability to competitively utilise these providers. 160 

                                            
156   Department of Transport submission, 2 February 2011, p.3 
157   Louis Dreyfus Commodities Australia Pty Ltd submission, 12 January 2011, p.1 
158   Louis Dreyfus Commodities Australia, submission, 12 January 2011, p.1 
159   Louis Dreyfus Commodities submission, 12 January 2011, p.2 
160   Glencore Grain Pty Ltd submission, 15 July 2010, p.4; AWB submission, 30 July 2010, p.5-7; Elders 

submission, 15 July 2010, p.6  
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7.63 Elders submits that Grain Express “is the only link” between up-country storage and 
the port. Consequently, competition in grain transportation is limited to exfarm 
movements of grain to the port only.161 The potential volume of farm-stored grain 
that could be transported direct to port for export is low, it would be difficult to 
sustain an alternative grain transport operation without an ability to access CBH’s 
grain storages.162 

7.64 ARG submits that “previously, as a buyer of rail and road services, CBH had the 
ability and incentive to facilitate inter modal competition. As the provider of rail 
services, but with retained control over road transport, CBH has no such incentive 
and will be in a position to suit its own commercial purpose at the expense of the 
market”.163 

7.65 Several interested parties were critical of Grain Express’s performance in managing 
congestion problems during the 2008-09 bumper harvest, resulting in higher costs 
for marketers. For example, Glencore, AWB and Elders argue that CBH’s failure to 
deliver grain to port to meet shipping slots in early 2009 due to congestion in the 
CBH system resulted in marketers experiencing significant delays in loading grain 
onto vessels, meaning marketers incurred, or were exposed to, significant 
demurrage costs.164  Elders argues that these demurrage costs were in addition to 
costs involved in switching vessels to other states or simply cancelling vessels and 
reputational costs for marketers.165 

7.66 AWB submits that the congestion problem in early 2009 “was created by CBH 
incorrectly forecasting the grain quality required by the marketers at CBH’s ports. 
As a result there was insufficient available capacity at port to accumulate the grain 
required by marketers to properly perform their sales contracts. CBH’s command 
style of capacity planning and the asset utilisation planning that underpins Grain 
Express was the cause of these losses”.166 

7.67 In response to these claims, CBH submits that the notified conduct did not cause or 
contribute to the 2008-09 season congestion problems. CBH argues that the 
problems were “caused by a series of external factors that coincided to create 
unprecedented pressure on the supply chain in a concentrated period”.167 CBH 
submits that the “issue has now been addressed by the introduction of a capacity 
auction” at the port. CBH points out that “the 2009/10 harvest was exported without 
substantial congestion problems”.168 

7.68 Elders submits that “there is not an undersupply of either port or up country 
elevation capacity and it is in fact the management of this capacity that is the issue”. 

                                            
161   Elders submission, 15 July 2010, p.2 
162    Elders submission, 15 July 2010, p.2 & 5 
163   ARG submission, 12 January 2011, p.3 
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Elders contends “that Grain Express is a central component of an overall system that 
does not encourage innovation, efficiency or effectiveness in the essentially export 
dominated WA grain market”.169 

7.69 Regardless of the causes of the 2008/09 congestion several interested parties 
submitted that growers and marketers should have the option to outturn grain to 
independently transport to port if they consider that Grain Express is not best placed 
to meet customer preferences. For example:  

• Glencore, AWB and Elders suggest that had it been possible for marketers to 
transport their own grain to port outside the Grain Express system, the delays 
in loading the waiting vessels would have been reduced.170  

• PGA submits that because of the notified conduct there is no ability to explore 
alternative, better ways of transporting grain to port or to manage transport 
costs.171  

• Tamma Grains submits that owners of the grain stored in CBH facilities not 
being able to use their preferred transport carriers creates a monopoly and 
prevents competition in the transport industry by tying the owner of the grain 
to CBH’s transport company.172  

• ARG submits that “when faced with the threat of alternative transport 
providers directly supplying services to growers, CBH would have an 
incentive to offer its transport service on terms and at prices that were at least 
as attractive as rival transport providers such as ARG. This competitive 
tension would constrain CBH’s pricing behaviour”.173 

• Asciano submits that absent the notified conduct grain growers and marketers 
who use CBH storage “will be able to more readily utilise other transport 
options and …this will result in a more competitive and efficient grain 
transport market in Western Australia”.174 

7.70 Glencore, AWB and Elders all noted that there are a number of transport providers 
already operating in Western Australia who are in a position to contest CBH’s grain 
transport business if the notified conduct is revoked.175  Glencore submits that these 
include “the rail service of ARG, hundreds of road carriers operating semi-trailers, 
B Doubles and road trains and farmers with their own trucks”.176   

7.71 AWB and Glencore suggest there is also potential for an east coast transport 
provider to move spare transport assets across to the west coast to increase capacity, 

                                            
169   Elders submission, 15 July 2010, p.2 
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171   PGA submission, 15 July 2010, p.2 
172   Tamma Grains submission, 19 July 2010, p.1 
173   ARG submission, 12 January 2011, p.3 
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particularly in bumper seasons.177 AWB contends that it is common practice for 
repositioning to occur in eastern states. For example, during May and June of the 
2009/2010 season, AWB moved a train from Victoria to South Australia to fulfil the 
transport requirements of another marketer.178   

7.72 AWB suggests that there is also potential for providers of transport services in other 
industries (such as fertiliser, mineral sands, etc) to contest grain transport services to 
move bulk export grain to port.179 

7.73 The ACCC also received submissions from a potential rival supplier of grain 
transport services in Western Australia (ARG) who is keen to contest CBH’s rail 
transport service from May 2012 by offering its service to users of CBH’s grain 
receival, storage and handling service. ARG currently is contracted to provide rail 
transport services to CBH until 30 April 2012. As noted above, CBH has committed 
to a 10 year supply contract with Watco to become sole provider of grain transport 
services to CBH after this date. ARG submits:  

If CBH’s notified conduct was to continue it would result in, or have the likely effect of 
resulting in a substantial lessening of competition: 

(i) CBH sets the freight rate at all of its 193 ‘up country’ receival, storage and handling sites, 
four port terminals and metro grain centre. 

(ii)  As the exclusive grain rail operator and logistic coordinator, CBH will have the 
opportunity to set its own freight rate, determine its own revenue and therefore define its 
own return on capital in the absence of any other above rail competition within the rail 
network. CBH will be in a position to leverage its substantial degree of market power to 
charge above market rates for its new assets and not be held to account by competition 
either in rail or road. 

(iii)  Any argument that suggests that inter-model competition from road will drive 
accountability and prevent CBH from charging above market rail rates is flawed. Under 
the notified conduct CBH controls both modes and can manage supply of either as it 
requires. 

(iv) The capacity of the road network is at times limited. Given the export volumes in Western 
Australia and the lack of domestic demand for grain, demand for export rail services is 
potentially price inelastic. With the control of supply, CBH will be in a position to extract 
above market rates with only a cursory consideration for other modal competition. 

(v) Approximately 110 of the 193 CBH receival points are configured for rail transport. In 
most seasons, particularly large volume years, a grower’s choice away from rail at these 
110 sites would require a significant investment in farm storage. In most instances, the 
grower could be compelled to pay above market rail rates rather than incur the cost of 
duplicating the CBH bulk storage system in order to utilise road transport. 180 

7.74 Elders argues that it is particularly important that other transport providers be 
allowed to contest CBH’s grain transport business in view of CBH’s decision to 
purchase its own rail rolling stock and employ Watco to operate those assets on 
CBH’s behalf.   
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Given the results of the tender process where now CBH act as the sole [rail] operator along the 
chain, ETG firmly believe that it is imperative to ensure competitive forces without cost 
inhibitors are allowed to operate within this landscape. This would ensure market rates remain 
competitive against potential competing service providers and/or supply chain models.181 

7.75 Finally, many interested parties noted the large increase in outturn fees since the 
ACCC’s 2008 decision to allow the exclusive dealing notification to stand. Several 
expressed concern that at current levels, the outturn fee is not cost reflective and 
makes it uneconomic to outturn grain from CBH’s custody for the purpose of 
organising alternative transportation of grain to port for export. For example:   

• AWB submits that “AWB has not delivered grain direct to port as it is cost 
prohibitive for it to do so outside the Grain Express system. This is due to the 
excessive outturn fee and the limited alternative transport that is now 
available”.182 

• Glencore submits that outturn fees “make it uneconomic for another exporter 
such as Glencore to provide its own transport to port or for another rail or 
truck service to provide the transport: CBH is always $8.50 or $11.00 ahead of 
us on transport”.183 

• Tamma Grains submits that in “the years prior to Grain Express an outloading 
fee of $2.80 - $3.50 per tonne (relevant to the site at which grain was 
outloaded) was charged. Since the inception of Grain Express the outloading 
fee has risen to $8.50/tonne. I own and operate my own grain facility and it 
certainly does not cost $8.50 tonne to outload a tonne of grain. I believe this is 
clearly structured to deter any would be marketers from removing grain stored 
in CBH. This in turn is stifling competition outside their system”.184 

• Bunge submits that the “excessive domestic outturn fee, radically higher than 
international and national benchmarks, has been used to ensure engagement of 
non-CBH transport services remain uneconomical”.185 

7.76 The ACCC invited a number of grain marketers to provide further information 
about how current outturn fees would have impacted the viability of shipments that 
actually took place during the 2009/10 harvest, had they elected to outturn grain and 
organise their own transport to port rather than use the Grain Express system.   

7.77 In particular, the ACCC asked marketers to provide data on the cost of actual 
shipments undertaken (utilising the bundled Grain Express service), the outturn 
charges they would incur to move grain direct to port using the same mode of 
transport (rail or road) used by Grain Express, and the impact on marketer margins 
on representative shipments in dollar and percentage terms assuming they were able 
to access the same freight rates as CBH. 
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7.78 In response, the ACCC received confidential empirical information from some 
marketers indicating that the current level of CBH’s outturn fees renders the option 
to purchase a standalone grain transport service uneconomic for each of the 
marketers for an average or representative grain shipment(s) from Western 
Australian ports.  

7.2.3  ACCC view  

7.79 The scope of the current notification gives CBH statutory protection to employ a 
variety of mechanisms to contractually or constructively compel users of its grain 
receival, storage and handling service who export in bulk to use CBH’s grain 
transport service exclusively to move grain to port.  For example, it allows CBH to: 

• impose contractual terms and conditions on growers to preclude them from 
outturning grain that is ultimately destined for port and/or 

• impose a domestic outturn fee if users of its storage facilities outturn grain up-
country (the outturn fee) at a level which makes the option to purchase a 
standalone grain receival, storage and handling service (inclusive of an outturn 
service) from CBH and separately purchase a grain transport service from a 
party other than CBH not economically feasible. 

7.80 If CBH were to engage in this conduct, the only way that a grower or marketer that 
preferred to acquire an alternative grain transport service to move bulk export grain 
to port could expect to exercise this preference is by bypassing CBH’s grain 
receival, handling and storage service entirely (e.g. by storing grain on-farm or at an 
alternate off-farm storage facility). 

7.81 However, for the reasons set out in section 7.1, the ACCC does not consider 
bypassing CBH’s grain receival, handling and storage service is a credible option 
for the vast majority of grain growers in Western Australia. CBH has a substantial 
degree of power in the market(s) for grain receival, storage and handling services, 
brought about by the combination of CBH’s very high market share, barriers to 
entry for alternative off-farm storage services for bulk export grain and CBH’s cost 
advantage over on-farm storage of export grain.   

7.82 As a result, if CBH were to engage in the notified conduct, there would be very little 
scope for a rival grain transport service provider to amass a sufficient customer base 
to contest transport services to move bulk export grain to port. Since bulk export 
grain accounts for 90 per cent of grain harvested in Western Australia each year, 
this would likely deter entry in the market(s) for grain transport services.  It also 
would likely deter expansion by other suppliers operating in this market, including: 

• road transport operators providing transport services to move grain ex-farm to a 
CBH storage facility 

• road transport operators providing transport services for grain sold into the 
domestic market and  
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• road transport operators contracted to provide grain transport services to CBH in 
one port zone who would be unable to expand their operations to other port 
zones except under contract to CBH. 

7.83 In the ACCC’s view, CBH’s ability through the notified conduct to compel parties 
who use its grain receival, storage and handling service to also use its grain 
transport service to move grain to port potentially amounts to an ‘exclusionary 
tying’ arrangement.186 That is, the ACCC considers that the notified conduct allows 
CBH to leverage its substantial power in the market for grain receival, storage and 
handling services to foreclose competition in the market for grain transportation 
services by preventing the bypass of CBH’s grain transport service by growers and 
marketers who utilise its up-country grain receival, storage and handling service and 
intend to export grain in bulk.   

7.84 In effect, it potentially ‘locks in’ CBH as the monopoly supplier of grain transport 
services for growers and marketers who utilise CBH’s grain receival, storage and 
handling service and seek to move that grain to port for bulk export, even in 
situations where these CBH customers might have preferred to purchase the grain 
transport service from another provider and/or on terms different to those offered by 
CBH.   

Leveraging of CBH’s power in the market(s) for grain receival, storage and handling services 
into the downstream market(s) for grain transport services 

7.85 The ACCC considers that currently under the notified conduct CBH forces parties 
that utilise CBH’s grain receival, storage and handling service to store bulk grain for 
export to also use CBH’s grain transport service to move grain to port by: 

(i) imposing contractual terms and conditions that preclude growers that elect to 
use the bundled Grain Express service offer from later opting out of the 
bundled offer to arrange alternative transport to port. 

(ii)  constructively precluding growers from outturning bulk export grain in order 
to access an independent grain transport service by setting the price of its 
outturn service187 at a level that renders outturn and, hence, the option of 
acquiring a standalone grain transport service uneconomic. 

Each of these is discussed below. 

 

 

                                            
186   This term comes from the economic literature on tying arrangements. See for example:  Bowman, W. S., 

1957, ‘Tying arrangements and the leverage problem’, Yale Law Journal, Vol. 67 (1), pp. 19-36; Whinston, 
M. D.,  1990, ‘Tying, Foreclosure and Exclusion’, American Economic Review, Vol. 80(4), September, pp. 
837-59; and Carlton, D. W. and Waldman, M., 2002, ‘The strategic use of tying to preserve and create 
market power in evolving industries’, The RAND Journal of Economics, Vol 33, No. 2, pp. 194-220.  

187   The outturn service is a necessary service to access a rival grain transport service. However, this service is 
not needed when a customer uses a CBH grain transport service. See Chapter 2 for an explanation of the 
difference between an outloading service and an outturning service. 
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Leveraging through contractual prohibition 

7.86 As noted in Chapter 4, the notified conduct provides CBH with the ability to refuse 
to outturn grain stored with it for the purpose of that grain being independently 
transported to port (the contractual prohibition). CBH has stated that one of its 
purposes in lodging the notification was to provide it with the flexibility to so 
prohibit the outturn of grain for the purpose of independently transporting it to 
port.188 

7.87 While this contractual prohibition forms part of the notified conduct, CBH argues 
that this prohibition is not currently enforced. However, the ability to prevent 
growers and marketers using alternative transport, in and of itself, is a means by 
which CBH is able to leverage its power in the market(s) for grain receival and 
handling services into the market(s) for grain transport services.  

7.88 CBH’s ability to foreclose any threat of competition in the provision of grain 
transport services for bulk export grain, at any time, provides a significant 
disincentive to growers and/or marketers exploring alternative transport options 
even when it may be their preference to do so. Similarly, alternative transport 
providers would be unlikely to incur costs to make offers to directly supply these 
services to growers and marketers in the knowledge that CBH can exclude them 
from contesting this segment of the grain transport services market. 

7.89 Further, while CBH states that it does not currently enforce this contractual 
prohibition, to date, there is no known instance of grain being transported direct to 
port by a party other than CBH.   

7.90 In its Delivery and Warehousing Terms, CBH requires parties to acquire CBH’s 
grain transport services once the grower nominates a destination site. In particular, 
clause 6.5.2(a) states: 

It is a condition of CBH offering the Services under these Terms that CBH moves Grain 
between the Receival Site and the Destination Site nominated by You or between Destination 
Sites (if required by You and accepted by CBH). CBH will be entitled to charge You for 
Grower Freight whether or not the Grain has actually moved.189 

7.91 To date, when there is congestion in the Grain Express transport stem, CBH has not 
allowed use of alternate transport even when growers and/or marketers prefer it.   

7.92 This point was best illustrated during the 2008/09 harvest when, as previously 
noted, a number of parties expressed concern about not being able to arrange for an 
independent grain transport operator to move grain to port to bypass congestion in 
CBH’s system (see paragraphs 7.65-7.69).   

7.93 During this period of congestion some users, such as Glencore, AWB and Elders, 
indicated they would have been willing to use an alternative grain transport provider 
if it meant they were able to achieve timely delivery to port and avoid the costs of 
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delay (demurrage and the risk of reputational damage in the grain trading market, 
which affects their ability to secure future contracts).190 Glencore states that they 
would have been willing to use an alternative transport provider even if they were 
more expensive than CBH in order to avoid the costs of delay.191  

7.94 However, this option was denied under the notified conduct. For example, Glencore 
submits that in January 2009 the General Manager of Glencore, Mr Chris Brooks  
had telephone discussions on the problem of delays in transport to port with Dr A 
Crane (then incoming Chief Executive Officer of CBH), Mr T Collins (Executive 
Manager, Logistics Strategy at CBH) and Ms J McMiles (Manager Customer 
Accounts at CBH). During these discussions Mr Brooks offered for Glencore to 
itself truck the grain to port to reduce the delay in loading. These offers were 
rejected by CBH. Glencore submits that had these offers been accepted Glencore 
would still have been required to pay transport costs to CBH under clause 15.1(a) of 
the General Services Agreement.192  

Leveraging through the level of domestic outturn fees 

7.95 As noted previously, CBH has substantially increased the price of its outturn 
services for rail and road since notification of the Grain Express arrangements in 
June 2008.     

7.96 CBH have attributed the increase in the price of these services as part of broader 
changes to CBH’s pricing structure implemented in September 2009 which CBH 
stated resulted from an extensive review conducted by CBH of the cost and value of 
its port services and facilities.193 

7.97 Several grain marketers have submitted that the current level of outturn fees makes 
it uneconomic to acquire a grain transport service to move bulk export grain to port 
independently from CBH (see paragraph 7.75).   

7.98 In response to requests from the ACCC, a number of grain marketers have also 
provided (confidential) empirical information illustrating the impact of CBH’s 
outturn charges on the economic viability of average or representative export 
shipments that actually took place during the 2009/10 season (see paragraphs 7.76-
7.78). This information supports marketers’ submissions that CBH’s outturn 
charges, at current levels, make it uneconomic to outturn grain for the purpose of 
independently transporting bulk grain to port for export.   

7.99 The ACCC sought further information from CBH about the setting of the outturn 
charges on several occasions.194 In particular, in light of information provided by 
marketers indicating that at current levels these outturn charges make it uneconomic 
to outturn grain for the purpose of independently transporting bulk grain to port for 
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export, the ACCC asked CBH for all work done by CBH that was taken into 
account in setting these fees at their current level.  

7.100 CBH provided a confidential response as well as a public explanation about the 
setting of these fees. In its public response CBH stated that:  

With regard to the domestic outturn fee, as previously stated, CBH did not perform specific 
calculations based on costs to perform each individual component action. Rather, CBH raised 
the fee in response to its general view that the domestic supply chain being substantially 
smaller in volume than the export supply chain, should not be subsidised with revenue paid by 
users of the more efficient export supply chain.… 

Finally, the prospect of grain being outturned up-country to be brought back into CBH’s ports 
was not the focus of CBH’s change to the domestic outturn fee. It is now understood that 
marketers may seek to outturn grain from CBH’s up-country storage in order to transport it to 
a CBH port and re-introduce the grain there under a Port Terminal Service Agreement. 
However, that form of “by-pass” was not in CBH’s contemplation at the time these charges 
were introduced.195 

7.101 Accordingly, the ACCC considers that CBH’s outturn fees: 

• at current levels make it uneconomic to outturn grain for the purpose of 
independently transporting bulk grain to port for export 

• are not demonstrably related to the efficient cost of outturning grain for the 
purpose of independently transporting bulk grain to port for export.  

The degree of competition under the notified conduct 

7.102 CBH’s grain transport service specialises in the bulk movement of grain between 
up-country storages and from up-country storage to port.   

7.103 The ACCC considers that the notified conduct deters entry and expansion in the 
market(s) for grain transport services by preventing rivals from amassing a 
sufficient customer base to contest the movement of grain to port. Since 90 per cent 
of grain harvested in Western Australia each year is moved to port in bulk, this is 
likely to have the effect of lessening competition in the market(s) for grain transport 
services.   

7.104 The ACCC accepts that there is a degree of competition in the market(s) for grain 
transport services by virtue of CBH’s competitive tendering arrangements with 
suppliers of grain transport services to CBH and by virtue of growers’ ability to 
contract alternate transport providers when they outturn grain for domestic use.   

7.105 The ACCC also accepts that the notified conduct assists CBH to centrally plan the 
grain freight task so as to minimise grain transport costs to CBH. However, it does 
not follow that growers and marketers necessarily will always minimise their own 
costs by relying exclusively on CBH’s centrally planned grain transport service. 
While the commercial interests of CBH, on the one hand, and growers and 
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marketers, on the other, may be well aligned in many circumstances, they are 
unlikely to be perfectly aligned in all circumstances.   

7.106 The ACCC considers that the potential for misalignment of interests is important for 
assessing the competitive effects of the notified conduct.  

7.107 For example, CBH acquires transport services in bulk based on its forecasts of 
system demand and on the price and non-price terms that are most important (cost 
minimising) to CBH. The weights that CBH places on individual price and non-
price elements of its transport service will not always accord with the preferences of 
individual growers and marketers. For example, in some situations growers may 
rank timeliness of the transport service above price or they may prefer a menu of 
options for risk sharing between the transport service provider and the customer in 
the event of delay. Some growers may value having the option of acquiring a non-
CBH grain transport service.   

7.108 The notified conduct denies growers and marketers the opportunity to acquire 
transport services that better suit their specific needs, which can change over time, 
and denies rival transport service providers from meeting this demand. 

7.109 Moreover, to the extent that CBH underestimates demand for its grain transport 
services at any point in time, there may be misalignment between the preferences of 
growers and marketers and CBH at that time. For example, while CBH may be very 
good at centrally coordinating the grain freight task, from time to time it may 
underestimate the size of the grain freight task in a given year, miscalculate the 
optimal scheduling of transport capacity and/or not acquire sufficient transport 
capacity through its tender processes. It may also be prevented from delivering the 
optimal centrally planned grain transport solution by factors beyond its control (e.g. 
unplanned outage of one or more contracted transport service providers). This can 
lead to a shortage of grain transport services in CBH’s transport stem. 

7.110 In a situation where demand for grain in export markets is high at a time when there 
is a shortage of CBH transport resources, the notified conduct denies growers and 
marketers the opportunity to engage in mutually beneficial trade with transport 
providers who are able to bypass congestion in CBH’s transport stem, even when 
they are willing to pay an efficient outturn price. 

7.111 The ACCC also considers that the notified conduct weakens competitive pressure 
on CBH to innovate to continually improve efficiency in the grain supply chain to 
further reduce grain transport costs borne by growers and marketers. In particular 
the ACCC considers that, through the notified conduct, CBH is able to shift a 
substantial proportion of the costs associated with congestion in its transport stem - 
including congestion resulting from a forecasting error by CBH - on to growers and 
grain marketers without significantly impacting its market share and revenue base. 
By preventing parties who are bearing the costs of congestion from making 
alternative transport arrangements, the notified conduct removes the threat of 
revenue loss in the event of (perceived) poor performance. This is likely to insulate 
CBH from competitive pressure to develop more effective arrangements for 
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managing congestion in its transport stem when harvests exceed CBH’s 
expectations and planning. 

7.112 Finally, the ACCC considers that the notified conduct removes a significant 
constraint on CBH to price its rail and road transport services competitively. While 
CBH submits that it currently provides these services at cost, the ACCC considers 
that currently the only constraint on CBH against monopoly pricing of its rail or 
road transport services in the future is the countervailing power of buyers/members, 
which in many cases is likely to be weak in view of their limited outside options 
(due to CBH’s cost advantage over on-farm storage and high barriers to entry for 
alternate off-farm storage).   

The likely degree of competition absent the notified conduct 

7.113 In assessing the degree of competition that is likely in a world without the notified 
conduct, the ACCC has considered: 

(i) Whether there are rival, or potential rival, transport service providers who 
would be in a position to contest CBH’s grain transport services and 

(ii)  Whether it would likely be economic for growers and marketers to acquire a 
standalone grain receival, storage and handling service (inclusive of an 
outturn service), which is a necessary condition for growers and marketers to 
be willing to acquire grain transport services from a party other than CBH in 
Western Australia. 

7.114 Where the above conditions hold there is likely to be both demand for and supply of 
a standalone grain, receival, storage and handling service by CBH and an alternate 
grain transport service in situations where growers and marketers preferences are 
not perfectly aligned with CBH’s centrally planned grain transport service. 

Likely competitors or potential competitors in the counterfactual 

7.115 Under the notified conduct, CBH faces no competition for the transportation of bulk 
export grain to port. The only other suppliers operating in the (relevant) market(s) 
for grain transport services in Western Australia are road transport operators that 
move grain from farm to CBH storage and/or from CBH storage to domestic outturn 
destinations (e.g. feedlots and mills).  The notified conduct prevents these 
incumbents from expanding their operations to contest the transportation of bulk 
export grain to port. 

7.116 In view of interested party submissions and market enquiries, the ACCC considers 
that there are a number of potential competitors that are likely to contest the 
transportation of bulk export grain to port absent the notified conduct. These 
include: 

(i) ARG, who is in a position to contest CBH/Watco’s rail transport service 
once its contract with CBH expires on 30 April 2012, but otherwise is likely 
to exit the market on this date. 
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(ii)  The 11 road transport service providers that already supply grain transport 
services to CBH. In the counterfactual these transport service providers 
would have the option to expand or otherwise organise themselves to supply 
a similar or slightly differentiated service to grain growers and marketers in 
direct competition with CBH.   

(iii)  Road transport service providers in Western Australia that already supply 
grain transport services to growers to move grain from farm to an up-country 
CBH storage site.  In the counterfactual these transport service providers 
would have the option to expand or otherwise organise themselves to offer a 
service to growers and marketers to move grain from CBH storage sites to 
port for export.  

(iv) Other transport service providers in Western Australia that have already 
incurred a substantial portion of the fixed costs to enter the market(s) for 
grain transport services. For example, they may be set up to transport grain 
but have been unsuccessful in winning a contract to supply a grain transport 
service to CBH or they may be currently transporting other commodities in 
Western Australia and may be able to expand into grain transportation 
services at relatively low cost. 

(v) Road transport service providers located in the eastern states of Australia, 
including those supplying a grain transport service to the east coast 
operations of one or more of the grain marketers that currently contest the 
market for grain trading services in Western Australia. In seasons when 
demand for their services in eastern states is relatively low, these operators 
could negotiate with marketers to travel across to Western Australia to meet 
their clients’ grain transport needs on the west coast. 

7.117 The ACCC also considers that even if rival grain transport service providers did not 
enter this market, or enter immediately, the threat of entry is likely to be sufficient 
to induce CBH to become more responsive to the demands of growers and 
marketers who prefer an alternative product offering to Grain Express (i.e. CBH’s 
bundled grain receival, storage, handling and transport service).   

Would it be economic for growers and marketers to acquire a standalone grain receival, storage and 
handling service from CBH in the counterfactual? 

7.118 In order to take-up offers from rival grain transport providers, absent the notified 
conduct, growers and marketers would need to acquire a standalone grain receival, 
storage and handling service, which includes a service to outturn grain from an up-
country storage facility. 

7.119 To determine whether it would likely be economic for growers and marketers to 
acquire a standalone grain receival, storage and handling service one must have 
regard to the price and cost of CBH’s standalone grain receival, storage and 
handling service (the standalone service) relative to CBH’s bundled grain receival, 
storage, handling and transport service (the bundled service, currently known as 
Grain Express).   
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7.120 As noted in section 6.3.2, the ACCC considers that in the counterfactual, CBH 
would likely set the price of the bundled service at a level that is below the sum of 
the standalone prices of component services to reflect vertical economies of scope.  
Alternatively or in combination, CBH would likely set the price of its outturn 
service (which forms part of the total price of the standalone service) to reflect 
diseconomies of unbundling. 

7.121 The difference in the prices of CBH’s bundled and standalone (inclusive of outturn) 
services would likely be sufficiently large to ensure that relative prices do not 
constructively prevent competition in the supply of transport services for moving 
bulk export grain to port in Western Australia. 

7.122 The ACCC is satisfied that it would likely be economic for grain growers and 
marketers to outturn grain (i.e. acquire a standalone grain receival, handling and 
storage service from CBH and acquire a standalone grain transport service from a 
party other than CBH) in the counterfactual at this set of prices. The ACCC has 
reached this view having regard to:  

• grain marketers’ relatively high willingness to pay for such services, 
particularly when there are congestion problems in the Grain Express transport 
stem and/or if CBH does not price its transport services competitively. 

• the ACCC’s assessment that the (long run) incremental cost for CBH to 
outturn grain is likely to be relatively low and substantially less than CBH’s 
current outturn charges (see section 8.1 at paragraphs 8.111-8.136). 

• the relatively small observed difference between the prices of bundled versus 
standalone service offerings of vertically integrated bulk handlers operating in 
other states of Australia.  In particular, the ACCC notes that in 2010/11: 

• GrainCorp charges the same price for its grain receival, storage and 
handling (including outturn/outload) services, irrespective of whether 
customers also acquire a grain transport service from GrainCorp.196  

• Viterra’s bundled grain receival, storage, handling and transport service 
(Export Select) is up to $2.45 per tonne cheaper than its standalone grain 
receival, storage and handling (with outturn) service.197 

7.123 The ACCC notes that Frontier states that it does not believe it is likely that a 
number of alternative acquirers of transportation services will emerge in the most 
likely counterfactual if the notified conduct is revoked.198 

7.124 The ACCC considers that irrespective of whether users of CBH’s up-country 
storage facilities would choose alternative transport providers if they were free to do 
so, their ability to do so, arising from the contestability of the market(s) for grain 

                                            
196  GrainCorp, 2010/11 Country Storage and Handling Fee Schedule Summary, viewed 23 June 2011, 

http://www.graincorp.com.au/PRODSERV/SL/Pages/default.aspx 
197   Viterra, 2010/11 Export supply chain fees explained , viewed 7 June 2011, 

http://www.viterra.com.au/grain/australia/storage-handling/charges 
198   Frontier report, October 2010, p.30 
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transport services, is likely to provide a competitive constraint on CBH’s price and 
service decisions that is foreclosed by the notified conduct. 

Conclusion on the competitive effects of the notified conduct on the market(s) for grain 
transport services in Western Australia 

7.125 The ACCC must consider whether in the counterfactual (i.e. a world without the 
notified conduct) there would likely be (potential) competition for the provision of 
grain transport services and if so, whether the notified conduct is likely to have the 
effect of substantially lessening (including preventing or hindering) 199 that 
competition.   

7.126 Absent the notified conduct, the ACCC considers that: 

• there are a number of potential rival transport service providers that would be 
able to contest, or credibly threaten to contest CBH’s provision of grain 
transport services for bulk export grain, including in situations where CBH 
customers are dissatisfied with its centrally planned transport service; and 

• it is likely to be economic for grain growers and marketers to acquire a 
standalone grain receival, storage and handling service (inclusive of an outturn 
service) from CBH, particularly when there is congestion in the CBH transport 
stem or if CBH does not price its transport services competitively. 

7.127 It is therefore likely that, absent the notified conduct, it would be economic for grain 
growers and marketers to acquire and for rival grain transport operators to supply, 
or credibly threaten to acquire and supply, a standalone grain receival, storage and 
handling service from CBH and a standalone grain transport service to move grain 
to port for export from a party other than CBH. 

7.128 Overall, the ACCC considers that the notified conduct is likely to substantially 
lessen competition in the market(s) for grain transport services by: 

• Removing a significant constraint on CBH to price its rail and road transport 
services competitively. While CBH submits that it currently provides these 
services at cost, the only constraint on CBH raising prices is the countervailing 
power of buyers/members, which in many cases is likely to be weak. 

• Weakening CBH’s incentive to augment its centrally planned grain transport 
service offering with offerings to better suit the requirements of customers that 
prefer different terms to those currently offered by CBH. For example, some 
customers may prefer a grain transport service offer that places less weight on 
price relative to timeliness of service during peak periods or offers a menu of 
options for risk sharing between transport service provider and customer in the 
event of delay. 

• Weakening CBH’s incentive to improve its management of congestion in its 
transport stem during peak periods, including through better forecasting of 
demand and better matching of its contracted transport services to the 
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individual demands of growers and marketers. This is because the contractual 
prohibition on outturn prevents customers from bypassing CBH’s grain 
transport service in the event of poor performance. 

• Denying transport service providers (road and rail), including those who are 
unsuccessful in winning a contract to supply a grain transport service to CBH, 
the opportunity to develop and offer a niche road transport service to meet 
currently unmet customer demands, particularly in relation to non-price 
dimensions of service (e.g. more timely services, tailoring of service offering 
to suit different risk preferences, etc). 

• Denying customers who would prefer to buy an alternative transport service 
the opportunity to engage in mutually beneficial trade. 

• Denying customers who value the option to opt out of the centrally planned 
grain transport arrangement and/or choice of transport service provider the 
opportunity to realise that value. 

• Discouraging innovation and investment by road and rail operators that supply 
services to CBH in areas other than those likely to be valued (and paid for) by 
CBH.   

7.129 On balance, the ACCC is satisfied that the notified conduct is likely to substantially 
lessen (including preventing or hindering) competition in the market(s) for grain 
transport services.   

7.3  Market for grain trading services in Western Australia 

7.130 CBH has a significant presence in the market for grain trading services through its 
subsidiary CBH Grain. It offers marketing and trading services for a variety of grain 
commodities, including wheat, canola, barley, lupins, oats and pulses. 

7.131 When the notification was first lodged in 2008 some interested parties submitted to 
the ACCC that there was a potential for the notified conduct to confer an 
information advantage within the CBH Group to the anti-competitive detriment of 
other grain traders. 

7.132 In response to these concerns CBH subsequently developed a ring fencing 
arrangement between its trading and bulk handling divisions. Concerns were 
initially raised that this ring fencing arrangement did not provide enough safeguards 
to ensure that CBH would not share confidential information with its trading 
subsidiaries. Further, concern was expressed by interested parties that CBH would 
provide preferential terms and conditions to its trading subsidiaries to the detriment 
of other traders. 

7.133 In response CBH developed an amended ring fencing arrangement which included: 

• the appointment of a panel of independent arbiters to determine disputes in 
relation to compliance with the ring fencing arrangement and 
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• an annual independent audit of CBH’s compliance with the ring fencing 
arrangement, including an initial audit to be conducted within three months of 
the implementation of the policy. 

7.134 In January 2011 CBH provided the ACCC with the results of its second annual Ring 
Fencing & Policy Compliance Agreed Upon Procedures Report, developed by 
CBH’s appointed external auditor, PricewaterhouseCoopers. The report found no 
exceptions to ring fencing procedures. 

7.135 The ACCC considers that CBH’s Ring Fencing Policy provides an adequate 
framework to limit the potential for information obtained by CBH to be transferred 
to and used anti-competitively by CBH’s trading subsidiary.  

7.136 Accordingly, the ACCC concludes that the notified conduct is unlikely to 
substantially lessen competition in the market for grain trading services in Western 
Australia. 

7.4  Conclusion on whether the conduct has the purpose, effect or 
likely effect of substantially lessening competition 

7.137 The ACCC does not consider that the notified conduct is likely to substantially 
lessen competition in the market(s) for grain receival, storage and handling services 
in Western Australia or in the market for grain trading services in Western 
Australia. 

7.138 However, the ACCC considers that the notified conduct is allowing CBH to 
leverage its substantial market power in the market(s) for grain receival, storage and 
handling services to foreclose competition or potential competition in the supply of 
grain transport services for bulk export grain. In doing so the ACCC considers that 
the notified conduct is likely to substantially lessen (including preventing or 
hindering) competition in the market(s) for grain transport services in Western 
Australia.  

7.139 In effect, by virtue of the notified conduct CBH is the monopoly supplier of grain 
transport services to the vast majority of Western Australian grain growers.   

7.140 The ACCC understands that this market position assists CBH to centrally plan and 
control the grain freight task for bulk export grain in Western Australia. However 
the ACCC considers that, while CBH’s centrally planned grain transport 
arrangement may represent the least cost grain transport solution for growers and 
marketers in many circumstances, this will not always be the case. In situations 
where cost minimisation for CBH does not coincide with cost minimisation for 
growers and marketers, the notified conduct denies growers and marketers the 
flexibility to exploit opportunities to improve their profits by opting out of CBH’s 
centrally planned grain transport arrangement and making separate transport 
arrangements. It therefore prevents growers and marketers from exploiting 
opportunities to further improve the overall efficiency of the grain supply chain.    



  

NOTICE                                                                                                                                   N93439 73 

7.141 The potential for misalignment of the cost minimising transport arrangement for 
CBH, on the one hand, and growers and marketers, on the other, is likely to be 
greatest in years when the harvest yield is well above average, similar to the 
situation in 2008-09. Denying growers and marketers flexibility to pursue 
decentralised transport opportunities in these years could result in very substantial 
public detriment. 

7.142 Regardless of whether users of CBH’s up-country storage facilities would choose 
alternative transport providers if they were free to do so, their ability to do so, 
arising from the contestability of the market(s) for grain transport services, is likely 
to provide a competitive constraint on CBH’s price and service decisions that is 
foreclosed by the notified conduct. 

7.143 The ACCC considers that CBH’s decision to invest in above-rail assets, with the 
possibility of leaving certain ARG above-rail assets stranded, provides a unique 
opportunity to foster competition for the supply of rail transportation services for 
grain in Western Australia. Given the importance of rail in the grain freight task (see 
Section 8.2), this suggests that the anticompetitive detriment associated with the 
notified conduct in the future is higher than it might otherwise be if CBH had 
continued to utilise the services of the above-rail incumbent (ARG). 

7.144 On balance, the ACCC considers that the notified conduct is likely to result in 
significant anti-competitive detriment over the long term.   

7.145 For the reasons discussed above, the ACCC is satisfied the notified conduct, has or 
is likely to have the effect of substantially lessening competition in the market(s) for 
grain transport services in Western Australia.    
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8. Public benefits 

8.1. The ACCC considers that the public benefits from the notified conduct, as claimed 
by CBH, Frontier and Synergies on behalf of CBH and interested parties, fall into 
two broad categories: 

• Increasing efficiency through centralised coordination of the grain supply 
chain (section 8.1).  

• Reducing the extent of market failure in the Western Australian road transport 
industry (section 8.2). 

8.2. These are considered in turn below.  

8.1  Increased efficiency through centralised coordination of the grain 
supply chain 

8.1.1 CBH submissions 

Overall benefits from centralised coordination of grain supply chain 

8.3. In its original notification submission, CBH submitted that “the primary public 
benefits produced by the proposal [the notified conduct] concern the increased 
efficiency of the Supply Chain”.200 CBH argued that a “grower owned cooperative at 
the operational centre of the Supply Chain, has a clear incentive to reduce Supply 
Chain costs”.201   

8.4. CBH argued that without the notified conduct it is unlikely that these public benefits 
could be achieved because: 

(i) “the efficiencies rely on the coordination function being assumed by a single 
entity”202 

(ii)  “the best entity to perform that function is the one in physical possession of 
the grain, which has a complete set of information over the entire Supply 
Chain”203 

(iii)  without the notified conduct, “marketers are likely to continue to acquire 
freight in their own right. With multiple marketers the freight task is 
fragmented and the coordination task is unachievable”.204 

8.5. Synergies argues that the notified conduct will: 
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“Transform supply chain management to involve a single entity which is in possession of all 
the relevant information to undertake the coordination function in the supply chain. This in 
turn will enable CBH to direct the movement of grain through its system in a coordinated 
manner designed to optimise infrastructure utilisation and minimise supply chain costs. This 
will be reflected in lower overall supply chain costs (i.e. greater productive efficiency) and 
more efficient use of supply chain infrastructure, including storage, rail, road and port 
facilities relative to the outcome that would be expected if Grain Express were not 
introduced.205 

8.6. Synergies argues that “to be effective, this coordination task needs to be centralised 
– dissemination of information by CBH to marketers on full (system-wide) costs of 
requested grain movements would not be effective due to the misalignment of 
incentives inherent in existing institutional arrangements”.206 

8.7. Frontier argues that the Western Australian grain supply chain faces a number of 
logistical challenges to move grain efficiently from farms to final consumers. 
Frontier argues that coordinating this supply chain is made even more complicated 
by factors including: 

• variability of grain harvest from one period to the next and in different parts of 
the country 

• variability of yield across different types of grain 

• decision making of growers in the timing and place of delivery of grain into 
the system 

• the need to ensure the delivery of grain at port is sequenced with the arrival 
and availability of ships in order to minimise the incidence of demurrage 

• variability in vessel arrival times 

• the desire to efficiently utilise available transportation options so that unused 
capacity on rail and road movements is minimised. 

• variable weather conditions, which can lead to rail tracks being unable to be 
used to transport grain 

• decision making by marketers in the time and place of outturns of grain 

• requirements to restrict the opening of storage facilities to ensure grain is 
properly fumigated and 

• risk of extraordinary contamination events (e.g. pest infestation, chemical or 
fungal contamination), which may render parts of the system inaccessible.207 

8.8. Frontier suggests that there are likely to be efficiency benefits to be derived 
whenever a single firm is responsible for coordinating all these activities.208   In 
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particular, Frontier argues that “economies of scope derive from growers and 
marketers all acting in concert”. 209   

It is the fact that they all allow one firm (in this case CBH) to organise the planning of all 
grain movements around the supply chain that creates the efficiency benefits for each other. 
Hence, decisions by individual growers regarding whether or not they acquire a bundled 
offering or not impact on the efficiency of the system as a whole - and thereby create benefits 
and costs for others who participate in the grain supply chain.210  

8.9. Frontier argues this is different to some other forms of economies of scope where the 
production of two compliments reduces the combined cost for a single individual 
producing these complimentary goods, but not for anyone else:  

For instance, it may be there are economies of scope when producing right and left sided 
shoes together, rather than having one firm produce right-sided shoes and a separate firm 
producing left-sided shoes. In these instances, decisions to produce right-sided and left-sided 
shoes together produce cost savings for the individual who buys the shoes as a pair. However, 
these decisions are not likely to produce external benefits for other consumers. In that sense, 
the economies of scope are more confined to the individual who makes a decision on whether 
to acquire the jointly produced good. 211 

8.10. Frontier argues that the extent to which available efficiency benefits from economies 
of scope are captured depends on the decision of individual growers to acquire the 
bundled service – “the greater is the number of growers who acquire the bundled 
service, the greater will these coordination benefits and efficiencies be”.212  

8.11. Frontier also argues that when deciding whether to acquire a bundled service from 
CBH, marketers and growers would only have regard to their own private benefits 
and costs, not the external costs (efficiency loss in grain supply chain and potentially 
more congestion) they might generate for others if they acquire a standalone storage 
and handling service. 213   

8.12. As more growers and marketers opt for a standalone storage and handling service, 
Frontier argues that external costs will increase. An optimal set of prices would need 
to take this into account. Frontier believes it is highly unlikely that CBH could 
develop a set of prices for standalone storage and handling services that 
appropriately captured these external effects. 214 

8.13. In its October 2010 report, Frontier recognises that economies of scope can be 
exploited either by ensuring that prices reflect efficient costs or via a tying 
arrangement.215  However, in its January report, Frontier argues that a tying 
arrangement may be able to ensure that efficiency benefits from a coordinated 
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approach are captured in a way that market based pricing solutions may not be able 
to achieve.216   

8.14. CBH’s specific claims about how efficiency benefits from the notified conduct 
would manifest at each layer of the vertical supply chain are summarised below.   

Grain receival, storage and handling 

8.15. CBH submits that the notified conduct results in a range of benefits including: 

• more efficient grain delivery and handling at receival points  

• increased speed of receival, leading to deferred capital expenditure and more 
efficient investment 

• better information on marketing options and a longer period for growers to 
make marketing decisions 

• reduced errors in nomination of marketing options by growers and 

• increased automation of the receival process.217 

8.16. Synergies argues that Grain Express will improve efficiency in grain receival by 
allowing growers to delay the nomination of their preferred marketing option when 
they deliver grain to a receival site.  

Grain production in Western Australia has traditionally involved very limited on farm storage. 
Instead, growers rely on CBH’s storage infrastructure to perform this task.  

However, the vulnerability of grain to deterioration over time (especially rainfall) means that 
producers have strong incentives to commit grain to CBH’s facilities as soon as possible after 
harvest. 

This creates an intensive receival process – all of the grain that is harvested in a given year is 
effectively committed to CBH storages over approximately 10 weeks – indeed as quickly as 
the capacity of the system will allow. 

In this environment, time (and hence receival capacity) is of the essence. Any measure that 
increases the speed with which grain can be received into the CBH storage network will be of 
considerable benefit to growers. 

By allowing growers to delay the election as to the marketer, Grain Express will facilitate 
increased speed in receivals in two ways: 

• avoiding delays occasioned by growers deciding how to market grain at the time of 
receival; and 

• simplifying the receival process. 218 

8.17. CBH also submits that the notified conduct results in “better coordination of storage 
and handling, including:  
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• reduced opening of bulkhead storages 

• better use of its labour force (less mobilisations, reduced overtime and better 
rostering)  

• reduced loss by division [and] 

• reduced risk of phosphine resistance”.219 

8.18. In relation to opening of bulk storages and labour costs, Synergies submits that when 
the timing and sequencing of opening storages is centrally coordinated by CBH there 
is less frequent opening of bulk heads, which enables labour efficiencies:  

This reduction in the number of times that storages are to be opened will enable labour 
efficiencies to be secured from:  

• reducing mobilisation costs – the labour effort associated with opening storages more 
than once will be avoided; 

• reduced overtime; and 

• improved rostering – CBH will have the ability to effectively roster around out-loading 
tasks to minimise eccentric loading. 

In addition, CBH will secure savings from reducing equipment movements between sites – 
currently equipment is moved between sites on a daily basis – with better planning these 
movements will be significantly reduced.220 

8.19. CBH submits that under Grain Express, “open bulkheads have been cleared 10 per 
cent faster. This results in a lower risk of grain damage leading to lower insurance 
premiums and lower operational costs”.221 

8.20. CBH further explained these benefits by describing the effect of not having Grain 
Express:  

This changes a marketer’s likely stockholding from a large volume holding at port (Grain 
Express) to many small volume holdings dispersed throughout storage facilities in the State 
(non-Grain Express). Unless a marketer acquires grain entitlement from growers adjacent to a 
particular site, it is unlikely that the marketer will hold sufficient grain volumes at a site to be 
able to outturn a large volume of grain from that site. This is supported by current domestic 
outturn volumes. Average domestic outturns at non-Destination sites are less than 1000 tonnes 
each, which is less than half the volume required to fill a train efficiently and a fraction of the 
27,000 tonne capacity of an average vessel. 
 
By contrast, when CBH moves grain from a receival point to port, it is able to outload grain in 
large volumes onto its Grain Express transporter (with grain remaining in CBH custody and 
without weighing or testing). 222 

 
8.21. CBH submits that:  

Most likely, marketers wishing to bypass CBH will only be able to outturn small volumes of 
grain from up-country sites for transport to port. … marketers will perform these small 
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volume outturns only where there are short-term price advantages over Grain Express pricing 
but doing so will increase CBH’s costs and lead to increased prices over the longer term. 223 

 
8.22. CBH states that as the sole operator of the supply chain, it is well placed to manage 

the movement of grain within their storage network. CBH submits that “grain must 
often be moved away from particular up-country storage sites to free up capacity and 
keep sites ‘open’. If this is not done, sites will swiftly fill and close, requiring 
growers to transport grain for longer distances on road to the nearest available site 
with capacity”.224  

8.23. CBH submits that requests for outturn will impose additional costs on CBH and 
these costs are likely to be exacerbated for requests to outturn small parcels of grain. 
Specifically, CBH submits that in the absence of the notified conduct, “multiple 
marketers would have been making more requests to CBH to open sites to remove 
small parcels and CBH would have had substantially more sites open. This would 
have increased the costs on CBH’s up-country operations and resulted in a less 
efficient outloading schedule”.225  

8.24. In relation to reduced risk of phosphine resistance, CBH submits that it treats grain 
with phosphine (a fumigant) to address insect contamination. To be effective, parcels 
of grain must have the fumigant level maintained for 28 days. Phosphine is a non-
residual chemical which is cost effective – unlike alternative fumigants. CBH 
submits that without enhanced planning and coordination under the Grain Express 
model, there will be a significantly higher number of improper grain parcel 
openings, increasing the risk that a phosphine-resistant strain of insects will evolve. 

8.25. CBH notes that where this has occurred in eastern states of Australia, it has forced 
the use of more toxic, more expensive and less environmentally stable fumigants 
such as methyl bromide. 

8.26. As a result, Synergies submits that the notified conduct will result in public benefits 
due to: 

The reduction in total fumigation costs over time due to: 

• a reduction in the costs associated with the process of opening, clearing the gas, taking the 
grain, re-tarping and refumigating the storage facility; and 

• maintaining the useful life of phosphine in the long term.226 

8.27. In relation to the magnitude of claimed cost savings, CBH submits that it does not 
cost its services, including outturn, based on marginal cost: 

CBH does not calculate the marginal cost of each of the services and the various components. 
CBH does examine in a broad sense whether the revenue received from running its up-country 
receival network is sufficient to at least meet the marginal costs of that network.227 
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8.28. CBH describes the factors which determine the level of the outturn fee for road and 
rail are: 

• Gross revenue derived from all fees. 

• No cross-subsidies between export and domestic services – noting export 
outturn has lower direct costs because it occurs when grain is bulk loaded onto 
a vessel, whereas domestic outturn involves loading trains and trucks at higher 
cost. 

• CBH’s competitive position compared with other bulk handlers.228 

8.29. CBH explains the higher charge for outturn to rail is due to the costs of outturning 
grain to third parties being higher for rail than road:  

Outturning involves grain leaving CBH’s custody, which means it must be weighed (among 
other functions). Trucks can use weighbridges at CBH sites but CBH has no infrastructure to 
weigh train carriages, so grain must be loaded into trucks, weighed, then unloaded again 
before re-loading onto trains. That is why outturning fees are higher for trains than for trucks. 
Note that for grain that is remaining in CBH’s system, weighing on outloading is not required, 
so Grain Express outloading onto trains is substantially more efficient and less expensive than 
domestic outturns onto rail (or any rail outturn to a third party). 229  

 
Grain transport 

8.30. CBH submits that the notified conduct results in:  

…improved efficiency of [the] transport task, including:  

• enhanced rail efficiency with increased use of unit trains; 

• below rail cost savings through better utilisation, such as possible deferred capital 
expenditure; 

• certainty of volume on rail; 

• insurance risk sharing; 

• simplified operational interface between [the] carrier and CBH; 

• better negotiation capacity; 

• greater transparency of transport costs to growers; and 

• a real likelihood of preserving the viability of the rail network. 230 

8.31. CBH further submits that the notified conduct confers “dynamic efficiency gains, 
which improve the prospect of efficient investment in infrastructure in [the] 
future”.231  

8.32. CBH argues that as the single operator of the supply chain, the certainty of volume 
of the grain enables them to take advantage of economies of scale in negotiating 
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lower charges for transport as well as minimise costs from vertical integration 
through improved logistics and efficiency in moving the grain to port. 

This is only possible because CBH is in a position to negotiate with freight providers on the basis of 
expected volumes from the movement of all the grain in its system. …Without the notified conduct 
and Grain Express, the grain transport task would have been fragmented with each of the marketers 
negotiating separately with a small number of freight providers.232 
 

8.33. CBH submits that if marketers are allowed to acquire grain up-country, rather than at 
port, they will move grain in a way that suits the individual needs of that marketer 
and without reference to the operation of the logistics system as a whole. In general 
this will mean, inter alia, smaller parcels of grain are removed and transported on a 
more adhoc basis. 233   

8.34. CBH submits that this will result in a higher unit cost per tonne to transport grain 
and an increased possibility of part train loads at a site:  

If the marketer only has half a train it is more likely to be moved by road as it would be 
inefficient to send half a train. In this situation, distributing the locomotive weight over less 
wagons results in higher effective below rail access cost per tonne of grain moved and the 
fixed costs of the locomotive are distributed over fewer tonnes thus increasing the unit cost 
per tonne of grain moved. 234 

8.35. CBH also submits that if marketers could arrange their own transport between up-
country storage and port during periods of congestion, their decision to do so: 

 ignores the effect of a single participant’s actions on other participants in a supply chain by 
assuming that if a marketers arranged its own transport to port and secured lower freight costs 
for that movement such a decision would not have increased costs to other users of the system 
or created logistical problems for the system as a whole. …such an approach would promote 
the interests of one competitor over the goals of competition and efficiency.. One person 
queue jumping does not decrease the length of the queue.235 

8.36. Frontier argues that there are strong complementarities of demand and supply that 
make it efficient for the activities of (i) up-country storage and handling and (ii) 
organising and providing the transport of grain from the up-country facilities to the 
port to be undertaken within a single enterprise.236 

8.37. Synergies argues that “arguably the greatest gain from Grain Express is the benefits 
it will bring in the utilisation of [above rail] rail resources”.237  Synergies contends 
that these benefits arise from the ability to utilise unit trains with homogeneous 
cargoes, better alignment of accountability for the rail task and better utilisation of 
below rail resources.  
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8.38. In relation to utilisation of unit trains with homogenous cargoes, Synergies argues:  

Grain Express will provide CBH with the ability to increase the number of trains carrying one 
type of grain specification from a single site to a destination (or at least to be fully laden with 
grain from that site so that the rail haulage can be completed with a movement between a 
single origin and destination). This is rarely possible at present [i.e. prior to the introduction of 
Grain Express] given the structure of the grain supply chain as CBH is often required to 
deliver specific parcels at certain sites. This can result in trains containing several different 
types of grain having been progressively loaded at different primary and secondary silos 
before reaching the port.   

This process means that rolling stock efficiency is reduced as a result of: 

• several stops for further loading creating several sources of inefficiency: 

o a longer cycle time as different sites are accessed, and additional shunting and 
loading is performed; 

o sites being revisited time and again by the rail provider – which imposes a cost in a 
geographically dispersed rail network; 

o increasing the time spent by trains at discharge pits due to the need for the terminal 
to accommodate several different products on trains; and 

• excessive empty wagons… 238 

8.39. CBH and Synergies submit that the notified conduct also has a positive effect on 
below-rail efficiency. Synergies argues that this is because there are “considerable 
interdependencies between above and below rail operations, [which] suggest[s] that 
the more efficient utilisation of rolling stock and associated resources under Grain 
Express will have a positive effect on below rail efficiency”. 239  

8.40. Synergies argues that below rail efficiency would be enhanced through lower 
maintenance costs (due to reduction in the gross to net ratio of the traffic task due to 
less empty wagons and fewer net tonne kilometres being required to perform the 
transport task due to unit trains being loaded from a single site) and enhanced 
scheduling efficiency. 240 

Port operations 

8.41. CBH submits that the notified conduct results in enhanced port efficiency, including 
better utilisation of infrastructure and reduced demurrage. 241 

8.42. Frontier argues that if an uncoordinated approach is taken there is a prospect of  
greater congestion at port as grain arrives at terminal facilities in accordance with the 
demands of individual marketers rather than in a way that reduces congestion for all 
parties involved. Such congestion can raise costs, including by way of increasing the 
level of demurrage.242  
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Grain marketing 

8.43. CBH submits that the notified conduct results in “better marketing decisions for 
growers and marketers”. 243 

8.44. CBH submits that “one of the key elements of Grain Express was to clarify grain 
entitlements for markets. Under Grain Express, and through the use of LoadNet for 
marketers, all marketers have key visibility of their grain entitlement …[and] 
marketers are not concerned about acquiring small stranded parcels of grain in out of 
the way receival points. This feature particularly assists marketers in shipping 
tonnages earlier without accumulation problems”. 244 

8.45. CBH submits that under the notified conduct, “CBH now offers the capability for 
contract verification through LoadNet to minimise grower nomination errors by 
checking contract number prefixes against those of the marketers to prevent a 
nomination that will require manual intervention to complete processing”. 245 

8.46. Synergies argues that the option under Grain Express for growers to defer their  
decision on what marketing option to pursue will promote more informed marketing 
decisions.  

It [will] better equip growers to assess all of the relevant information concerning the 
characteristics of their specific grain load, the freight rates applying to each possible 
destination site and the marketing options available to them. More informed marketing 
decisions, [which] in turn, can be expected to result in more intense marketing competition.246   

8.47. Synergies also argues that “the complexity of the logistics task and the inherent 
coordination problems it presents has unintentionally limited the marketing 
operations that are available to growers. Under Grain Express, growers will be given 
access to all marketers operating in their port zone, regardless of which site the grain 
is initially delivered to”. 247 

8.1.2  Interested party submissions 

Submissions in support of CBH’s claimed public benefits 

8.48. WAFF strongly supports CBH’s claim that a single provider of grain supply chain 
services in Western Australia is likely to be the most efficient arrangement.   

By altering or removing any aspect of the system, it would therefore stand to reason that the 
system is no longer 'whole' and therefore the argument can be made as to whether the common 
purpose, or the goal of the system can in fact be achieved.248  
 
Because of the economies of scale [CBH] can offer lower costs per tonne to growers 
…without the current degree of certainty that exists in the CBH Grain Express System, CBH 
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would have a decreased capacity to negotiate competitive freight rates on behalf of its grower 
members and a lack of certainty in respect of transport volumes may stifle competition for 
CBH transport contracts. 249 

 
8.49. The DAFWA submits that the benefits provided by the Grain Express system 

include: 

• lower overall supply chain costs for all participants through better 
coordination of the logistics task 

• lower handling costs as receival sites only need to be opened a limited number 
of times that correspond to the coordinated transport task 

• more certainty of freight prices as CBH can negotiate freight rates (road and 
rail) with a high degree of certainty in advance of harvest 

• encouraging grain to stay on rail by allowing CBH to coordinate and negotiate 
with the rail provider directly and in a coordinated way. 250 

8.50. WestNet submits that the certainty of freight volumes has flow on benefits by 
encouraging investment in infrastructure.  

The removal of the notified conduct will result in CBH not being in a position to offer 
certainty of rail volumes in the long term. Whilst above rail operators may compete at the 
margins, these services will be ad hoc in nature and will not be backed by the long term, high 
volume contracts required to facilitate investment in an efficient supply chain. 251 

 
8.51. Bill Cowan, a grower, submits that allowing anyone to access their grain at any 

receival point at any time is very inefficient:  

If anyone wishes to access their grain at any receival point at any time them my understanding 
is that they can. However this is a very inefficient way of handling, especially if the quantities 
are small, because to protect grain quality the stack may have to be opened then reclosed and 
fumigated. The cost of this may be more than the value of the grain being sold so it’s in my 
interests as a grower that efficiencies in handling remain. If a grower wishes to gain access to 
his grain at a time other than when CBH wish to freight it then he should pay for the extra cost 
of handling so that other growers aren’t disadvantaged. 252 

8.52. Bill Cowan also submits that it is common sense that once grain is stored in CBH 
they would then organise freight on growers’ behalf in order to achieve the cheapest 
freight rate by transporting large amounts at a time thus increasing efficiencies in 
both the freight and handling costs. Even when whole bins are unloaded at a time, 
freight is still a major cost to growers.253 

8.53. Several interested parties submitted that revocation of the notified conduct would 
necessarily lead to fragmentation and inefficiency in the grain freight task. For 
example, the FLC submits:  
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Currently it is understood that when CBH receives a request from a number of individual 
growers to transport specified quantities of grain of a specified quality (grade) for shipping 
from a specified port, it aggregates wagon loads (where possible train loads) of all such 
requests from grain stored across the network, regardless of its origin, thus maximising the 
efficiency of cargo assembly and efficient utilisation of equipment and infrastructure. 

If in the absence of Grain Express, traders acting in response to similar individual grower 
requests seek to load (fully or partially) wagons will be loaded on request only with grain 
stored at specific locations and productivity and efficiency will be significantly reduced. 

The effect of the above will be not only to reduce the efficiency of individual movements, and 
significantly reduce rail’s competitiveness in respect of each such movement, but also degrade 
rail’s productivity overall. 254 

8.54. WestNet submits that: 

Without compulsory bundling of transport, individual marketers will make short term 
decisions to move their grain to port. These organisations will simply not use rail to the extent 
that CBH does under Grain Express. Rail services require long term, high volume 
commitments that smaller individual grain marketers and acquirers cannot make. 

… 

Without the notified conduct, average rail volumes will decline over the long term. This will 
erode the benefits offered by a more efficient, rail based supply chain and is a clear 
justification for the continuation of compulsory bundling of storage, handling and transport 
services. 255 

8.55. The FLC submits that without the notified conduct “there would be a risk that a 
significant proportion of the harvest would be carried bin-to-bin and bin-to-port by 
road transport (heavy combination vehicles), as large grain traders newly entered 
into the market for export grain since deregulation seek to ‘cherry pick’ parcels of 
grain which offer larger than average net returns, throwing the burden of fixed 
transport system costs onto other members in the CBH cooperative, and diluting 
economies of scale underpinning the viability of the grain rail network”.256 

8.56. The WAFF submits that “the people and organisations who wish to see significant 
changes to Grain Express and to CBH have motives based in seeking a level of 
direct profit from the logistics chain in handling and moving grain to port. This 
amounts to cherry picking CBH’s most advantageous sites and will have the effect 
of increasing costs for all the other growers”.257 The WAFF argues that “CBH as a 
grower owned and controlled non-profit cooperative should not be damaged by 
people and companies that seek to profit from its demise”.258 

8.57. The WAFF also notes that if grain parcels under fumigant are opened and “… a 
proportion of the grain outloaded for a particular requirement as may be necessitated 
under an uncoordinated approach, a definite risk arises that a fumigant resistant 
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strain of insects will evolve. This has already been occurring in the eastern states 
resulting in an increased reliance on fumigants which are much more toxic and less 
environmentally stable such as methyl bromide”.259 

8.58. Mr Hassell, a member of CBH and grower, submits that the cost of opening and 
closing storage and re-gassing storage bins is approximately $6,000.260 

Submissions questioning extent of public benefits 

8.59. Several interested parties that initially supported the Grain Express notification in 
2008 have now withdrawn that support.   

8.60. Some interested parties distinguish between the potential of Grain Express to deliver 
more efficient outcomes and the outcomes that CBH is actually delivering to 
customers under the notified conduct.  

8.61. For example, the WAGG submits:  

The WA Grains Group wrote to the ACCC on 4th June 2008 to support the implementation of 
Grain Express. We continue to see the merits of the system however growers have not seen 
Grain Express deliver the efficiencies and final savings that CBH espoused during the 
implementation phase of Grain Express.261 

8.62. Some of the specific issues identified by WAGG include: 

• Domestic outturns by road charges have increased by 293% over pre Grain Express. 

• Domestic outturns by rail charges have increased from $5.70/tonne to $11.00/tonne (93%) 
in the first two years of Grain Express. 

• CBH have increased FOB charges in the order of 45%. 

• Australian FOB costs are in the order of four times dearer than the United States, 3.5 
times more expensive than Germany and France and 10% dearer than the Ukraine. 

• CBH have substantially altered the structure of charges for CBH services in the life of 
Grain Express claiming financial benefits to growers. The benefit is not a reduction in 
charges just a redistribution as to the way charges are made. 

• CBH claims that Grain Express prevents the arbitrage of freight by marketers in the grain 
trade through the use of Grains Express as the monopoly freight system. However at this 
point in time growers have not seen freight to port charges decrease with the claimed 
efficiencies produced through Grains Express.262  

8.63. Elders submits that the intent of Grain Express when first suggested to the market, 
and accepted by many participants on good faith, has not been implemented. 

The concept of GE [Grain Express] in its most raw form to ETG [Elders Toepfer Grain] is one 
of risk sharing. ETG would give up its right to compete on transportation services and in 
return would receive virtual stock in port at all times to execute its export contracts. CBH 
would provide the bundled storage, handling and transport services. It would take on the 
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transport risk but for this they would garner any benefits (or losses) of providing the stock at 
port. Although this took away competition, in principle it made sense to have a centralised 
‘planner’ of achieving movements to port.  
 
ETG do not believe this is what has evolved. ETG (and other marketers) incur any of the costs 
above a ‘self’ implemented core capacity by CBH with no ability to test or challenge on 
transportation. The choice is simple pay or potentially you do not get your stock at port.  
 
…  
 
GE [Grain Express] is the central part of an integrated system that inhibits competition. GE is 
a closed link on up-country to Port services that does not allow for competition to test either 
the port capacity or the transportation component of the supply chain cost. 263 

 
8.64. Glencore submits “we wish to be quite clear that we support centrally organised 

transport to port. We would expect that a central organiser could organise transport 
to port for less cost and in better time and without congestion at port on the railways 
than if the transport to port was organised by individual marketers. That CBH has 
failed in these regards underscores the case that Grain Express be terminated”.264 

8.65. A number of interested parties considered there was a possibility of higher public 
benefit absent the notified conduct to the extent that competition between rail service 
providers from May 2012 could result in increased use of rail transport. For 
example, Elders submits:  

It appears there is a fear within the rural community that the revoking of GE will only result in 
additional tonnages being hauled on road. ETG are of the firm belief that the revoking of GE 
would have the opposite effect. CBH have announced a significant investment in rail 
infrastructure regardless of the functioning supply chain, if anything retaining the GE model 
would only result in lessening of competition and restrict the potential rail haulage available to 
the Western Australian grower. 265 

8.66. ARG, CBH’s contracted rail service provider until May 2012, disputes CBH’s 
claims that the grain freight task would necessarily become more fragmented. ARG 
submits that: 

… if above rail competition were to exist and pricing remains attractive, marketers will 
continue to be attracted to the use of rail. In circumstances where Grain Express is retained, 
ARG's substantial rail assets will no longer be available, thereby encouraging significant 
volumes onto road, particularly in high volume years.  

.. the consequence of CBH becoming an owner of rolling stock as outlined above combined 
with the continuation of the notified conduct will limit and inhibit the public benefit of grain 
on rail:  
 
a. CBH proposes to own and operate 22 Locomotives and 465 rail wagons;  

b. If the notified conduct was allowed to continue ARG's [667 dedicated grain]266 wagons 
would become stranded and cease to be available to the West Australian growers;  
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c. For the reasons outlined above, the inability of ARG to compete in the rail haulage of grain 
would mean the loss of these dedicated grain resources. This would inevitably result in less 
grain moving on rail for the simple reason that these ARG assets would otherwise be 
available for the task. This loss would be felt most in the large volume years where the CBH 
asset base cannot accommodate the movement task in full.  267 

8.67. ARG further submits that in eastern states grain exporters and rail transport 
providers work together to comfortably manage the accumulation of full train loads 
of grain. 

The operational context in NSW means that grain exporters are likely to acquire grain at many 
locations in order to meet the demands of their export programs. A diversity of up country 
grain storage locations allows exporters to maximize their reach and the quality mix of the 
grain they acquire. This diverse number of country locations combined with the need to 
maintain rail efficiencies presents a planning constraint for export logistics that can be 
comfortably managed. 
 
In NSW, ARG has agreed to accumulate grain from multiple locations. In order to ensure the 
freight task to port remains in full train load quantities, the following methods are employed: 
 
1. The exporter will use stock swaps to consolidate grain into full train quantities at specific 

locations, and 

2. Where necessary, ARG will split trains and consolidate full train loads from up to two 
complementary sites. This is simply a process of splitting, loading and re-joining the train 
prior to the journey to port.  

Both methods together ensure that rail volumes remain efficient. 268 
 

8.68. Glencore submits that Grain Express is not required for the efficient clearing of up-
country storages. For its part CBH can organise the complete clearing or emptying 
of storages knowing that it needs particular quantities in storage at port for its own 
operations and for expected needs of other exporters. For its part Glencore by itself 
or in combination with other traders can meet the reasonable costs of clearing a 
storage or it can procure a quantity at port by swapping an entitlement to grain with 
another trader.269 

8.69. Glencore further submits that stock swaps are routine. Stock swaps as a means of 
filling whole trains occur in NSW, Victoria and elsewhere and are not ‘contentious’ 
nor expensive.270 

8.70. Bunge submits that “CBH have exaggerated the small [outturn] volumes argument. 
Smaller volumes can somewhat be controlled by concentrating outturns into loading 
windows and operating efficiently in this manner as East Coast bulk handlers have 
done”.271  
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8.71. ARG submitted that physical processes for outloading and outturning of grain were 
not dissimilar:  

CBH imposes an $8.50 or $11.50272 charge to out-turn to road and rail respectively at 
"selected" domestic sites. These charges theoretically recover CBH's costs in outturning grain 
to these modes for domestic delivery. Although domestic outturns attract these additional 
charges, the physical outloading process performed by CBH for export (which is covered 
within the standard export storage and handling fee) is virtually identical to the domestic out-
turn that attracts these additional charges. Trucks or trains get out-loaded in the same way 
regardless of destination. Sites are opened at times and locations convenient to CBH. In other 
words, these charges are specifically designed to prevent the exporter from exercising a choice 
to transport its own grain under Grain Express. 273  

 
8.72. ARG submits that to the best of its knowledge “the quality management process 

currently employed in NSW essentially reflect those performed by CBH within the 
Grain Express model. In other words, revocation will not necessitate a change in 
process. Under Grain Express CBH currently sample and test the grain every time it 
is moved”.274 

8.73. With respect to additional costs that might arise from having to weigh grain at the 
point of outturn to a third party up-country, ARG considers CBH’s proposed process 
- loading grain into trucks to be weighed, then unloading that grain and reloading it 
onto trains – to be costly and generally unnecessary, except in circumstances where 
grain is being outturned up country to a domestic customer or to a non CBH export 
terminal (which to date has been a very rare event). 275 ARG submits that for rail 
freight, stock is currently managed within CBH’s system on the basis of deemed 
weights, so if the notification were revoked:  

ARG expect that CBH will be required to follow the East coast example and make use of a 
combination of deemed weights and the flow weighing technology which is available and 
already installed within CBH export terminals. 276 

 
8.1.3  ACCC view 

Overall view on public benefits from centralised coordination attributable to the notified 
conduct 

8.74. The ACCC accepts that the total yield and geographic distribution of annual grain 
harvests can vary significantly from year to year and the degree of annual variability 
is difficult to predict over the long term.   

8.75. Given that nearly all of the grain harvest in Western Australia is exported, it is likely 
that a single entity dedicated to receiving, storing, handling and transporting grain to 
port could achieve substantial efficiencies by coordinating the movement of grain 
through the supply chain and capturing available economies of scale and scope in 
conducting these activities. 
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8.76. However, the ACCC considers it is unlikely that the total grain supply chain - or the 
individual market(s) for grain receival, storage and handling services and the market 
for grain transportation services in Western Australia - are natural monopolies. This 
means that it is unlikely that a single entity necessarily can coordinate the movement 
of grain through the supply chain to port more efficiently than two or more entities.   

8.77. The ACCC considers that CBH’s ability to fully take advantage of available 
economies of scale and scope depends on its ability to (a) maintain a sufficient 
volume (not a monopoly position) in each of the relevant markets absent the notified 
conduct, and (b) set cost reflective outturn charges. 

8.78. In relation to CBH’s volume in the relevant markets, the ACCC considers that 
absent the notified conduct CBH would likely be: 

• the dominant provider of grain receival, storage and handling services in 
Western Australia by virtue of its high market share, barriers to entry for 
alternative off-farm storage of bulk export grain and cost advantage over on-
farm storage of export grain (see section 7.1).   

• a major provider of grain transport services in Western Australia. The ACCC 
considers that CBH is likely to control a substantial proportion of the grain 
transport task in both the factual and counterfactual worlds. However, the 
ACCC accepts that, absent the notified conduct, CBH may reasonably expect 
to control a lesser proportion of the total grain freight task to the extent that its 
customers prefer the service offering of a rival transport service provider over 
CBH’s bundled grain receival, storage, handling and transport service 
offering. The ACCC expects this will largely be driven by customer 
satisfaction with CBH’s centrally determined grain transport solution. 

• the dominant provider of port terminal services. The ACCC considers that in 
both the factual and counterfactual worlds CBH can expect 95 per cent of the 
grain harvest to pass through its ports. 

• a major provider of grain trading services in Western Australia. The ACCC 
considers that revocation of the notification is unlikely to adversely affect 
CBH’s position in this market. 

8.79. In relation to CBH’s ability to set cost-reflective charges, the ACCC notes that CBH 
and Frontier contend that absent the notified conduct, CBH would have to engage in 
a highly complex and time consuming price determination process in order to 
achieve coordination efficiencies absent the notified conduct.277  In particular, 
Frontier states:  

Given the costs of storage, handling and transportation can vary depending on where grain 
needs to be moved within the CBH network, this [pricing to achieve coordination efficiencies] 
may involve a set of prices that varies greatly depending on which of the 193 receival points 
grain is entered into the CBH network. It may also vary greatly depending on which of the 
five main destination points (i.e. CBH’s four port terminal facilities and its Metro Grain 
Centre (MGC)) within CBH’s network that this grain is delivered to. As a result of this, 
however, it is not clear to us how easily or quickly a pricing system could be established to 

                                            
277 Frontier report, October 2010, p.iv-v and 22; CBH submission, 12 January 2011, p.11 
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achieve efficiency in storage, handling and transportation in the Western Australian grain 
supply chain.….. 

If, in the alternative, CBH were to price its bundled service offering in line with existing 
pricing practices in the absence of [the notified conduct], this may lead to inefficient bypass of 
CBH’s network in certain areas.  278 

8.80. CBH submits: 

CBH considers that it would have difficulty immediately implementing a pricing structure 
similar to that predicted by Frontier. Even if it could implement such a structure, it may take 
several years to do so. CBH does not consider that it would be possible to fully implement 
directly cost reflective pricing for transport and storage and handling at every site across its 
network. The complexity of such a task would be prohibitive.279 

8.81. The ACCC considers that there is no reason to believe that CBH faces an 
insurmountable problem in developing pricing that would be at least approximately 
correct in providing incentives to customers to use its contracted transport when use 
of that transport would be more efficient for those customers (i.e. taking into account 
any purported externalities that the actions of individuals may impose on the group).   

8.82. Indeed, given the economies of scale and scope available to CBH, the volume 
discounts it could reasonably be expected to secure from transport suppliers, and the 
zero margin CBH claims to add to transport costs, the ACCC considers that it should 
not be difficult for CBH to develop a system of prices that would substantially limit 
the incidence of inefficient opting out of CBH’s grain transport service. 

8.83. Accordingly, the ACCC considers that most of the efficiency benefits available to 
CBH under the notified conduct are likely also available to CBH absent the notified 
conduct. 

8.84. In the following subsections, the ACCC addresses specific claims regarding the 
efficiency benefits of the notified conduct at each vertical layer of the grain supply 
chain before providing an overall view of the likely public benefits from centralised 
coordination of the grain supply chain.   

Grain receival, storage and handling 

8.85. In the counterfactual (i.e. world without the notified conduct), the ACCC considers 
that CBH would have the same degree of control over the receival, storage and 
handling of bulk export grain in Western Australia due to its strong market position, 
barriers to entry faced by alternate off-farm storage providers and cost advantage 
over on-farm storage of such grain. However, marketers and growers would be able 
to request and receive from CBH a service to outturn their grain from a CBH up-
country storage site in order to utilise alternative transport to port.   

8.86. Under the notified conduct, CBH is able to contractually and/or constructively 
prohibit the outturn of grain from one of its up-country storage facilities. 

                                            
278   Frontier report, October 2010, p.iv-v 
279   CBH submission, 12 January 2011, p.11  
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8.87. The ACCC considers that the specific claims of CBH and interested parties 
concerning the impact of the notified conduct on efficiency in the market(s) for grain 
receival, storage and handling fall into 4 broad categories: 

• Increased efficiency in grain delivery and handling at grain receival points 

• Cost savings through reduced opening of bulkhead storages 

• Reduced risk of phosphine resistance and 

• Avoidance of incremental cost to implement site-based entitlement system. 

Increased efficiency in grain delivery and handling at grain receival points 

8.88. CBH submits that the notified conduct results in more efficient grain delivery and 
handling at grain receival points by allowing CBH to (a) increase the speed of 
receival, and (b) increase automation of the receival process. 

8.89. The ACCC accepts that initiatives that have the effect of speeding up the receival 
process – for example, by reducing red-tape at the time of receival or by taking 
advantage of new technologies that increase CBH’s receival performance – are 
likely to confer benefits. 

8.90. However, the ACCC considers that there is likely to be no difference between the 
factual and counterfactual worlds in terms of the grain volumes CBH can expect to 
receive. Accordingly, the ACCC considers that the economic feasibility of 
investments to improve the speed and automation of the receival process is unlikely 
to materially differ as between factual and counterfactual worlds. 

Cost savings through reduced opening of bulkhead storages 

8.91. CBH submits that the notified conduct results in less frequent openings of bulkhead 
storages. This, in turn, facilitates savings in labour costs through avoidance of labour 
effort associated with opening storages more than once, reduced overtime and 
improved rostering of out-loading tasks. It also facilitates savings from reduced 
equipment movements between sites.   

8.92. The ACCC considers that there is a potential public benefit to the extent that, absent 
the notified conduct, grain marketers other than CBH would regularly seek to 
outturn grain in smaller volumes, resulting in a significant increase in the number of 
times open bulk head storages are opened. 

8.93. However, the ACCC understands that bulk handlers of grain in eastern states of 
Australia routinely manage this issue by: 

• concentrating outturns into loading windows and publishing schedules of 
when storage sites will be open and staffed to provide an outturn service. 
These schedules can be set well in advance and published on the internet so 
that they are easily accessed by grower, marketers and transport service 
providers throughout the season  
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• imposing conditions around the minimum outturn volume and/or charging an  
additional fee to outturn smaller volumes. For example: 

• Viterra publishes a timetable setting outloading windows for outturn and 
prescribes minimum tonnage requirements per day that vary depending 
on the location of the specific storage site and the type of grain. There 
are no minimum tonnage requirements at primary sites, however 
minimum tonnage limits apply at secondary and restrictive sites if a 
loading slot has not been booked.280  

• AWB does not impose minimum outturn restrictions but rather charge an 
additional $3 per tonne to outturn by road if minimum tonnage is less 
than 80 tonne per day as well as an additional charge of $3 per tonne if 
the total order is less than 200 tonnes.281  

• allowing marketers to pursue their commercial interests, unilaterally and 
through market-based initiatives, by aggregating grain loads so as to minimise 
grain transport costs (discussed further below – see paragraph 8.127) 

8.94. Growers and marketers who wish to avail themselves of an outturn service would 
typically notify the nominated up-country storage contact in advance to confirm the 
availability of grain for which they have an entitlement. 

8.95. The ACCC considers that the additional cost that CBH would incur to implement 
these strategies absent the notified conduct is likely low and may not be significantly 
different from zero, depending on the effectiveness and cost of marketers efforts to 
aggregate grain loads. This issue is considered further below (see paragraph 8.129). 

Reduced risk of phosphine resistance 

8.96. The ACCC notes that other operators of grain storage sites in Australia such as 
Viterra publish fumigation schedules which list the date of treatment, the date at 
which the storage will be accessible and the scheduled date of the next treatment.282  
Parties seeking to outturn grain know in advance when a particular storage is under 
fumigation and plan their outturn requests around that knowledge. 

8.97. Similarly, AWB, when it operated GrainFlow, published a fumigation schedule for 
the whole harvest season.283  

                                            
280   See, for example, Viterra, ‘2010-11 Pricing, Procedures and Protocols’ - Schedule D Storage & Handling 

Charges 2010/2011, viewed 7 June 2011, http://www.viterra.com.au/grain/australia/storage-
handling/charges 

281   See, for example, AWB, ‘Grainflow, Price book QLD, NSW, Vic 2010-11’, viewed 7 June 2011, 
http://www.grainflow.com.au/NR/rdonlyres/26023AC8-B2B4-46F6-88B0-
7758F9635454/0/GrainFlow_Price_Book_QLD_NSW_VIC_1011.pdf   

282   See, for example, Viterra, Fumigation schedule, viewed 7 June 2011, 
http://ezigrain.abb.com.au/reports/myFSR.asp 

283   See, for example, AWB, ‘GrainFlow_Fumigation_Schedule’, viewed 7 June 2011, 
http://www.grainflow.com.au/NR/rdonlyres/67AD5C26-30B3-45C2-B887-
AE0055C0B2AC/0/GrainFlow_Fumigation_Schedule_15042011.pdf 
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8.98. The ACCC considers the risk of phosphine resistance developing can be addressed 
by CBH adopting similar business practices as now used by bulk handlers in eastern 
states.   

8.99. Absent the notified conduct, the ACCC considers that CBH would retain discretion 
to develop an optimal fumigation schedule for its storages and work to that schedule. 
CBH would then publish that schedule at low cost on the internet so that growers 
and marketers are made aware of periods when particular sites are closed for 
fumigation and therefore inaccessible. 

8.100. Accordingly, the ACCC does not accept that the notified conduct confers public 
benefits by reducing the risk of phosphine resistance. 

Avoidance of additional cost to implement site-based entitlement system 

8.101. As noted in Chapter 2, CBH has informed the ACCC that it distinguishes between 
the processes involved in domestic outloading versus outturning of grain. CBH notes 
that outloading refers to the process of removing grain from a CBH storage site in 
situations where the grain does not leave CBH’s custody. CBH advises that such 
movement of grain is not subject to either quality verification and control (sampling) 
or changes in record keeping to account for withdrawals of grain, since this all takes 
place at the relevant CBH port. 284 Outturning  refers to the process of removal of 
grain from CBH’s storage network and custody. Outturned grain is subject to quality 
verification and control (sampling) by CBH and loaded, using CBH handling 
equipment, onto (non-CBH) transport arranged by the party that acquires the CBH 
outturn service (e.g. a grower or another marketer).285  

8.102. CBH submits that outturning grain therefore involves additional processes 
associated with sampling of grain to verify/control grain receival standard and 
changing entitlement records, which requires accurate measurement of grain 
weight.286 

8.103. CBH also submits that “no CBH sites contain rail weighbridges”.287  As a result, 
CBH incurs an additional cost to outturn grain to rail (relative to road) because, 
while trucks can use weighbridges at CBH sites, CBH has no infrastructure to weigh 
train carriages. In order to outturn to rail, CBH must therefore load grain onto trucks, 
weigh using road weighbridges at CBH sites, unload grain from the truck and then 
reload it onto trains. 

8.104. The ACCC recognises that outturning grain involves a change in ownership or 
responsibility for the grain at that point and that sampling and weighing the grain at 
that point would be ideal.   

                                            
284   CBH, Meeting with the ACCC 21 March 2011 (record of meeting not on register) 
285  CBH, CBH Delivery and Warehousing Terms, current from 30 September 2010, p.1 viewed 7 June 2011, 

https://www.cbh.com.au/media/111089/cbh%20delivery%20and%20warehousing%20terms.pdf 
286   CBH, Meeting with the ACCC 21 March 2011 (record of meeting not on register) 
287   CBH submission, 12 May 2011, p.3 
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8.105. However, the ACCC notes that absent the notified conduct the additional costs that 
this implies likely can be limited through management practices such as initially 
changing entitlement records at site according to the ‘deemed weight’ of each rail 
wagon, and then later reconciling this with ‘flow weight’, or the highly accurate 
‘certified batch weight’ using weighing technology that is currently available and 
installed within CBH export terminals.288 

8.106. Notwithstanding this, the ACCC understands that to obtain sufficiently accurate 
weight readings to satisfy all parties in a site-based allocation system, it may be 
necessary to batch weigh grain loads before they are placed in temporary storage 
(and again as they are loaded onto a vessel). Under a port-based allocation system, 
grain is batch weighed as it is loaded onto a vessel. In this situation,  CBH is likely 
to incur an additional cost to operate batch weighing equipment that is avoided under 
the notified conduct.  

8.107. The ACCC considers it is possible that CBH also undertakes some sampling as part 
of its regular outloading operations. In this regard, the ACCC notes that CBH 
advertises on its website that all of its “operations are carefully monitored and grain 
is continually assessed to maintain quality and meet market requirements”.  The 
ACCC also notes ARG’s submission that as part of CBH’s “accredited hazard 
reduction program, CBH routinely inspects freight vehicles”.289 

8.108. The ACCC also considers that there is potential for any additional sampling that 
would be carried out by CBH in performing an outturn service to confer some 
benefit to CBH, since it would allow CBH to monitor and update the average stock 
quality at the point of origination. 

8.109. Overall, however, the ACCC accepts CBH will need to make some changes to 
establish a site-based entitlement system and this will impose some additional costs 
on CBH. 

8.110. The ACCC considers that the avoidance of these additional costs to CBH will result 
in a small public benefit. 

Overall savings through avoidance of incremental cost to outturn grain  

8.111. The ACCC considers that CBH already incurs costs to outload grain and most, if not 
all, of these costs are common to an outturn service.   

8.112. However, the ACCC accepts that absent the notified conduct CBH would incur 
incremental costs to provide an outturn service that are avoided under the notified 
conduct. These costs potentially take the form of: 

• additional sampling of grain when it is removed from a CBH storage site over 
and above the sampling that CBH undertakes as part of its outloading service; 

                                            
288   ARG submission, 18 May 2011, p.2 
289   ARG submission, 18 May 2011, p.2 
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• administrative costs (labour and one-off software upgrades) to implement a 
site-based system alongside its current port-based entitlement system, 
including coordinating the transfer of grain with growers and marketers that 
request an outturn service and reconciling site records for differences between 
deemed weights and batch weights and 

• possibly, some additional labour and capital costs to operate batch weighing 
equipment at port to the extent that batch weight information is needed before 
grain enters temporary storage at port and 

• possibly, some additional labour costs to the extent that CBH decides to offer 
longer windows for outturn than it allowed itself under the notified conduct. 

8.113. On balance, the ACCC considers it is likely that the incremental cost CBH would 
incur to provide an outturn service, over and above its outloading service, is likely to 
be relatively low. 

8.114. Despite repeated requests290 for specific details on the costs it incurs CBH failed to 
provide to the ACCC information about the costs it incurs to provide up-country 
services, including outturn services. This prevents the ACCC from being definitive 
about the exact dollar value of the incremental cost CBH would likely incur to 
provide an outturn service absent the notified conduct. 

8.115. The ACCC notes that bulk handlers in eastern states charge outturn fees for road or 
rail that are substantially below CBH’s current outturn charges ($8.50 per tonne for 
road and $11.00 per tonne for rail) and none charge a premium for outturn to rail. 
For example, in 2010/11: 

• AWB charges $4 per tonne for outturn (rail or road) in New South Wales, 
Victoria and Queensland. In South Australia AWB charges $5 to outturn to 
road and $4.20 to outturn to rail (see paragraph 2.84). 

• GrainCorp charges $5.70 per tonne to third parties and itself (rail or road) – in 
other words, there is no incremental charge for an outturn service relative to an 
outloading service (see paragraph 2.75). 

• Viterra charges an additional $2.35 per tonne to outturn grain (to rail or road) 
in situations where customers that use its grain receival, storage and handling 
services prefer to arrange alternate transportation to port (see paragraph 
2.91).291  

8.116. The ACCC considers it is likely that the (efficient) incremental cost that CBH would 
incur to provide an outturn service is substantially less than CBH’s current outturn 
fees. 

8.117. While the ACCC recognises there is potential for public benefits in CBH avoiding 
these costs, the ACCC considers that CBH generally has overstated the magnitude of 
these benefits. Much of the relevant cost is already incurred by CBH in outloading 

                                            
290   In correspondence from the ACCC to CBH on 18 June 2010 and 8 March 2011 
291   Viterra distinguishes between the price of road and rail for outturn at port, not up-country. 
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grain and any additional cost could be recovered through an additional fee for 
outturn. This would ensure that outturn only occurred in situations where public 
benefits exceed cost. The ACCC considers that the level of this additional fee is 
likely to be low and substantially less than CBH’s current domestic outturn fees. 

8.118. On balance, the ACCC considers that the public benefit from CBH avoiding the 
additional cost to outturn to third parties is small.  

Grain transport  

8.119. Under the notified conduct, CBH is guaranteed control of the movement of all bulk 
export grain to port in Western Australia, irrespective of its price or non-price 
performance in delivering such a service.   

8.120. In the counterfactual (i.e. world without the notified conduct), marketers who are 
dissatisfied with the price and non-price dimensions of CBH’s grain transport 
service have the option of arranging alternate transportation of grain from a CBH up-
country storage site to port.   

8.121. The ACCC considers that the specific claims of CBH and interested parties 
concerning the impact of the notified conduct on efficiency in the market(s) for grain 
transport services fall into four broad categories: 

• reduced fragmentation of the grain freight task 

• improved below rail efficiency 

• lower freight rates through economies of scale and CBH’s strong bargaining 
power and 

• removes risk of inefficient ‘cherry picking’ by transport providers. 

Reduced fragmentation of the grain freight task 

8.122. CBH and interested parties such as the FLC and WestNet submit that, absent the 
notified conduct, the grain transportation task will become more fragmented (i.e. 
increased incidence of lower volume grain movements). As a result the unit cost per 
tonne to transport grain by rail will increase and in some cases reach a point where it 
is cheaper to carry grain by road rather than rail. 

8.123. The ACCC does not accept that there would be significant fragmentation of the grain 
transport task absent the notified conduct. 

8.124. Firstly, this is because the ACCC considers that there is nothing unique about CBH’s 
preference for full train loads and preference for rail over road in situations where 
rail is available and more efficient than road.   

8.125. All grain marketers are likely to have a strong preference for rail transport of bulk 
export grain where it is available and a superior transport mode in terms of price and 
timeliness. In this regard, the ACCC notes that marketers have suggested that a 
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typical grain export shipment from Western Australia is 35,000292 to 50,000 
tonnes293. CBH has suggested that the minimum task for rail is 2,000 tonne.294  A 
standard gauge train carries 3,500 – 4,000 tonnes of wheat and a narrow gauge train 
carries between 2,200 and 2,700 tonnes of wheat, depending on configuration and 
axle load.295   Far fewer train journeys are needed to fill a typical grain export 
shipment than road journeys. 

8.126. Accordingly, any party that faced the same relative prices as CBH for road and rail 
transportation of grain would have the same incentive to aggregate loads to take 
advantage of the least cost transport option.296   

8.127. In general, competitive markets are highly effective in managing the aggregation of 
freight loads to take advantage of available economies of scale and scope.  Absent 
the notified conduct, the ACCC considers that marketers likely would seek to 
aggregate loads to take advantage of the least cost transport option through a 
combination of: 

(i) unilateral action (e.g. rewarding growers for supplying grain to a particular 
storage site, aggregating customer contracts at each site, coordinating 
aggregation across storage sites to best take advantage of cost savings from 
rail) and  

(ii)  market-based initiatives (e.g. coordination of transport schedules by a 
common transport provider and/or stock swapping among marketers prior to 
transport).  

8.128. If CBH was minded to participate in these market-based initiatives there would 
likely be little or no fragmentation of the grain freight task absent the notified 
conduct. 

8.129. The ACCC considers that the notified conduct confers a public benefit only to the 
extent that it permits a more effective and/or less costly solution for aggregating 
grain than these unilateral and market-based initiatives. Based on information 
provided by CBH and interested parties, it is far from clear that the notified conduct 
is likely to be more effective and/or less costly. 

8.130. Second, the ACCC agrees with submissions from several interested parties that, to 
the extent that the notified conduct precludes a rival rail service provider from 
participating in the market(s) for grain transport services in Western Australia, it 

                                            
292     AWB submission, 30 July 2010, p.14 
293    Glencore submission, 13 August 2009, p.9 
294   CBH submission, 3 February 2011, Issue response sheets, p.2 
295   CBH submission, 3 February 2011, Issue response sheets, p.1 
296   The ACCC notes that under CBH’s current pricing policy, other grain marketers do not face the same 

relative price to outturn to rail as CBH faces. CBH charges an additional $2.50 per tonne to outturn to rail 
relative to road. Depending on the overall cost differential between rail and road transport services, this has 
the potential to change the relative price of rail movement of grain in favour of road for third parties. If 
CBH were to adopt the same pricing policy absent the notified conduct, this may result in situations where a 
grain load that would have been transported to port by rail by CBH is transported by road by another 
marketer. However, the ACCC considers that this outcome is driven by CBH’s pricing policy and is 
unrelated to the notified conduct. 
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may result in less competition and less innovation in rail transport services for grain 
and, consequently, lower reliance on rail transport of grain relative to the 
counterfactual.   

8.131. The ACCC considers that even if CBH were to initially match ARG’s capacity – for 
example, by purchasing grain wagons from ARG once its contract with CBH expires 
on 30 April 2012 - by preventing ARG from competing in the grain transport 
market, the notified conduct may constrain future growth in rail transportation of 
grain in Western Australia by precluding competition between CBH’s rail transport 
service (operated by Watco) and rival rail transport services such as ARG’s rail 
transport service. 

8.132. Notwithstanding this, the ACCC accepts that it is possible that the combination of 
unilateral action and market-based initiatives may not always be as effective in 
aggregating grain train loads as the centrally planned transport arrangement 
facilitated by the notified conduct, particularly if CBH chooses not to participate 
with other parties.   

8.133. On this basis, the ACCC accepts that there is potential for some fragmentation of the 
grain freight task absent the notified conduct. However, the ACCC considers it is 
likely that the extent of fragmentation absent the notified conduct would not be 
significant due to: 

(i) the likely strong incentives for marketers to actively seek out unilateral and 
market-based opportunities to aggregate loads and avoid partial train loads in 
order to minimise costs and maximise margins and  

(ii)  the potential for increased competition and innovation in rail transportation 
of grain (which could lead to greater use of rail) as a result of competition or 
potential competition between rail transport providers. 

Improved below rail efficiency 

8.134. Synergies submit that the notified conduct has a positive effect on below-rail 
efficiency because of “the considerable interdependencies between above and below 
rail operations [that] suggest[s] that the more efficient utilisation of rolling stock and 
associated resources under Grain Express will have a positive effect on below rail 
efficiency”. 297 In particular, Synergies argues that below rail efficiency would be 
enhanced through lower maintenance costs (due to reduction in the gross to net ratio 
of the traffic task due to less empty wagons and fewer net tonne kilometres being 
required to perform the transport task due to unit trains being loaded from a single 
site) and enhanced scheduling efficiency. 298 

8.135. The ACCC notes that, while WestNet (the below-rail service provider in Western 
Australia) is strongly supportive of the notified conduct, it makes no claims as to the 
impact of the notified conduct on its own efficiency. 

                                            
297   Synergies report, May 2008, p.37 
298   Synergies report, May 2008, p.37 
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8.136. The ACCC does not accept that the notified conduct confers a significant efficiency 
benefit to WestNet. Firstly, this is because, as explained above, the ACCC does not 
accept there would be significant fragmentation of the grain freight task absent the 
notified conduct. The ACCC considers that all marketers, not just CBH, have an 
incentive to aggregate grain loads to take advantage of cost savings associated with 
avoidance of empty wagons and with unit trains being loaded from a single site 
through unilateral action and market-based initiatives. Secondly, this is because the 
ACCC does not consider that above-rail services are a natural monopoly. 
Accordingly, the ACCC does not accept that one above-rail service provider will 
necessarily be more (allocatively) efficient than two or more such providers. 

Lower freight rates through economies of scale and CBH’s strong bargaining power 

8.137. CBH submits that the notified conduct allows it to negotiate lower freight rates for 
growers and marketers.   

8.138. The ACCC considers that the market(s) for grain transport services in Western 
Australia likely is not a natural monopoly. It is therefore likely that economies of 
scale in grain transport are not so pervasive that a single coordinator/provider of 
grain transport services necessarily can achieve lower average costs than two or 
more coordinator/providers. 

8.139. The ACCC considers that although revoking the notification may to some extent 
reduce the certainty of the volume to pass through the CBH’s grain transport service,   
the economies of scale and scope and bargaining power available to CBH under the 
notified conduct are likely to be fully or mostly available at a lesser scale and 
achieved absent the notified conduct. 

8.140. Moreover, the ACCC considers that variability in grain volumes due to seasonal 
factors likely would have a much greater impact on the grain volumes that CBH can 
expect to transport each year, and consequently freight rates, than any variability 
caused by some growers choosing not to use CBH’s grain transport service if they 
had the option to do so. 

8.141. Finally, the ACCC considers that absent the notified conduct there is potential for 
competition between rail service providers to result in lower rail freight rates being 
offered to growers and marketers relative to the situation under the notified conduct, 
which insulates the CBH/Watco rail service from competition. 

8.142. On balance, the ACCC does not accept that the notified conduct is likely to result in 
lower freight rates than would prevail absent the notified conduct. 

Removed risk of inefficient cherry picking by transport providers 

8.143. The FLC has argued that absent the notified conduct, other grain marketers and 
transport providers would ‘cherry pick’ the more profitable grain transport routes 
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and/or parcels of grain which offer larger than average net returns, thereby diluting 
the overall efficiency of the grain freight task.299 

8.144. The ACCC acknowledges that cherry picking can undermine efficiency in markets 
that are natural monopolies and/or subject to regulation preventing an incumbent 
service provider from charging cost reflective prices (e.g. mandated average or 
uniform pricing obligation). However, this is not the case in the current matter.   

8.145. Absent price regulation, cherry picking on more profitable routes or segments of a 
market generally is a sign that some customers are able to achieve a better outcome 
by opting out and is likely socially desirable.   

8.146. The ACCC considers that growers and marketers are unlikely to opt out of the 
centralised transport solution developed by CBH unless their transport requirements 
are more efficiently met through a decentralised solution – i.e. a more tailored grain 
transport solution allowing grain to be transported at lower cost, in a more timely 
manner and/or at lower risk by virtue of its storage location, volume, quality or some 
other characteristic (e.g. export buyer’s preference). 

8.147. The ACCC does not consider that forcing customers to use CBH’s centralised grain 
transport service in situations where they otherwise would be better served by a 
decentralised transport solution constitutes a public benefit. 

8.148. On this basis, the ACCC does not accept that the notified conduct confers public 
benefits by removing opportunities for transport providers to ‘cherry pick’ the more 
profitable grain transport routes. 

Potential for increased efficiency at the port 

8.149. CBH submits that the notified conduct promotes efficiency at CBH ports by 
facilitating better utilisation of infrastructure and reduced demurrage.   

8.150. The ACCC considers that the notified conduct, to the extent that it results in a less 
fragmented grain freight task, may generate some efficiencies in the receival of grain 
at port export terminals, particularly in periods of high demand where there is 
potential for congestion in the system. 

8.151. However, the ACCC notes that the notified conduct is not the only instrument 
available for managing port congestion. With or without the notified conduct, CBH 
is free to estimate and allocate available port capacity and schedule deliveries so as 
to manage port congestion during peak periods and reduce demurrage. For example, 
CBH can auction delivery slots and set charges to encourage growers and marketers 
to coordinate freight movements to port or spread deliveries to port more evenly 
throughout the day in peak periods.   

8.152. This ACCC also notes that access to CBH’s port terminal services for wheat is 
currently regulated by an access undertaking accepted by the ACCC. Under Part 
IIIA of the CCA, the ACCC may accept the undertaking if it thinks it appropriate to 
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do so, having regard to various matters including the objectives of Part IIIA of the 
CCA, which are to: 

• promote the economically efficient operation of, use of and investment in the 
infrastructure by which services are provided, thereby promoting effective 
competition in upstream and downstream markets; and 

• provide a framework and guiding principles to encourage a consistent 
approach to access regulation in each industry. 

8.153. On 29 September 2009 the ACCC accepted an Undertaking from CBH relating to 
the provision of access to services for bulk wheat export at four grain terminals 
operated by CBH at Albany, Esperance, Kwinana and Geraldton in Western 
Australia. This Undertaking is binding on CBH and is able to be enforced in the 
Federal Court upon application by the ACCC. It expires 30 September 2011.   

8.154. The current CBH Undertaking includes a series of commitments to access seekers 
including a publish/negotiate/arbitrate model in relation to price and non-price terms 
(rather than including prices or a detailed pricing methodology in the undertaking). It 
also incorporates a process for allocating available port capacity, which CBH 
estimates each year having regard to: 

•  the past performance of port terminal facilities in loading vessels in high 
demand periods  

• the efficient development of labour and other resources in port terminal 
facilities over the year and   

• a number of factors that appear to be unrelated to port operations such as the 
estimated size and characteristics of the upcoming harvest, the mode of 
transport likely to be used to deliver grain to the port terminal facilities, and 
the risk of unforeseen events up-country that may reduce the speed with which 
grain is delivered to port such as transport shortages, breakdowns or accidents. 

8.155. The ACCC is currently conducting a public consultation process as part of its 
assessment of the arrangement that CBH proposes should replace the current 
Undertaking. 

8.156. Accordingly, the ACCC considers that the notified conduct does not confer public 
benefits in the market for port terminal services over and above the public benefits 
that are conferred (or potentially conferred) by adoption of best-practice congestion 
management principles at CBH ports and port access arrangements for wheat. 

Potential for increased efficiency in grain trading 

8.157. The ACCC does not accept that the notified conduct is necessary to achieve better 
marketing decisions for growers and marketers.   

8.158. While CBH submits that one of the key elements of Grain Express was to clarify 
grain entitlements for marketers, the ACCC considers that absent the notified 
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conduct CBH would continue to provide this service as part of its normal business 
dealings with buyers of its up-country services.   

8.159. Similarly, CBH submits that under the notified conduct it offers capability for 
contract verification through use of LoadNet to minimise grower nomination errors 
by checking contract numbers. However, the ACCC considers that absent the 
notified conduct CBH would continue to provide this service as part of its normal 
business dealings with buyers of its up-country services. 

8.160. The ACCC also considers that, absent the notified conduct, CBH is free to continue 
to offer to growers the option of deferring their decision as to what marketing option 
to pursue. To the extent that this service is costly for CBH to provide (i.e. makes it 
more difficult for CBH to plan the optimal path and timing for the movement of 
grain through the supply chain), then CBH is free to charge growers who avail 
themselves of this service a premium on the up-country charges they would 
otherwise incur without deferral. However, the ACCC notes that Synergies considers 
that the deferral of the grain marketing decision facilitates increased efficiency in the 
grain receival process by increasing the speed of receival.300  Accordingly, absent 
the notified conduct CBH is free to pursue such efficiencies by, for example, 
offering a discount to growers who elect to defer nomination of their preferred 
marketing option, subject to the relevant provisions of the CCA. 

8.161. The ACCC notes Synergies suggestion that absent Grain Express growers would 
have more limited marketing options because individual growers may not have 
access to all marketers operating in their port zone, depending on where their grain is 
initially delivered.   

8.162. The ACCC also understands that in eastern states of Australia this issue is routinely 
addressed at relatively low cost through stock swaps of grain entitlements among 
traders. On this basis, the ACCC considers that removal of the notified conduct is 
unlikely to have a non-trivial impact on the ability of marketers to offer their 
services to individual growers or on individual grower’s choice of grain marketer in 
a particular port zone.  

8.163. Overall, the ACCC considers that the notified conduct does not confer public 
benefits in the market for grain trading services. 

Conclusion on public benefits from centralised coordination of grain supply chain 

8.164. The ACCC considers that most of the efficiency benefits associated with CBH’s 
coordination activities and exploitation of available economies of scale and scope 
are likely to be realised absent the notified conduct. In other words, the difference 
between the efficiency benefits available in the factual and counterfactual worlds is 
relatively minor.   

8.165. The ACCC accepts that absent the notified conduct CBH would incur incremental 
costs to outturn grain rather than outload grain. While CBH has failed to provide 
information about the costs it incurs to outturn grain, the ACCC considers that the 
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magnitude of the incremental cost to provide an outturn service, given that CBH 
otherwise would have provided an outloading service, is relatively low and likely to 
be substantially less than suggested by CBH’s current outturn charges. 

8.166. The ACCC accepts that there is potential for some fragmentation of the grain freight 
task absent the notified conduct. However, the ACCC considers it is likely that the 
extent of fragmentation absent the notified conduct would not be significant. This is 
because: 

• wherever rail has a comparative advantage over road in the movement of bulk 
grain to port, marketers and transport service providers face strong incentives 
to aggregate loads and avoid partial train loads in order to minimise costs. This 
appears to be routine practice among transport service providers and marketers 
in the eastern states of Australia and 

• there is potential for even greater utilisation of rail transportation of grain 
absent the notified conduct as a result of actual or potential competition from a 
rival rail service provider. 

8.167. Absent the notified conduct, if all CBH customers prefer CBH’s bundled grain 
receival, storage, handling and transport service offering, then CBH can expect to 
fully control the same volumes of grain as it does under the notified conduct. 
However, CBH risks losing control of the grain freight task in situations where the 
interests of growers and marketers do not perfectly align with those of CBH. This 
will be the case whenever the cost minimising transport solution for CBH is not the 
cost minimising transport solution for an individual grower or marketer. 

8.168. In the absence of natural monopoly, this ‘leakage’ of customers, provided it is in 
response to cost-reflective prices, is likely efficient as it allows individuals freedom 
to select CBH’s bundled service offering or mix and match alternate standalone 
service offerings so as to best suit their individual preferences and circumstances. 

8.169. The ACCC notes that CBH and Frontier contend that, absent the notified conduct, 
CBH would have to engage in a highly complex and time consuming price 
determination process in order to capture coordination efficiencies and discourage 
inefficient behaviour. 

8.170. The ACCC considers that CBH does not face an insurmountable problem in 
developing a system of pricing for its up-country services that would be at least 
approximately correct in providing incentives to customers to use its centrally 
determined grain transport solution when that is the most efficient transport option 
from society’s perspective. 

8.171. To the contrary, given the economies of scale and scope available to CBH, the zero 
margin CBH claims it adds to its transport costs and the volume discounts CBH 
could reasonably be expected to secure from transport suppliers, the ACCC 
considers it should not be difficult for CBH to develop a system of prices that would 
substantially limit the incidence of inefficient outturn of grain from CBH’s system. 
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8.172. On this basis, the ACCC considers that the notified conduct confers little public 
benefit through centralised coordination of the grain supply chain because most of 
the claimed benefits are likely available to CBH absent the notified conduct. 

8.2  Reduced market failure in the Western Australia road transport 
industry  

8.173. Several parties submitted that the notified conduct is necessary to prevent inefficient 
switching of the grain freight task to road as a result of a ‘market failure’ in the road 
transport industry in Western Australia. Specifically, there is concern that prices 
charged by road transport operators do not fully recover costs they impose on the 
community in the form of road wear and tear, environmental emissions, increased 
risk of road accidents and reduced amenity (noise and dust) in regional communities.  

8.174. Absent the notified conduct, they argue there would be greater utilisation of road 
transportation of grain relative to rail than is efficient from society’s perspective 
because relevant costs are excluded from the market price for road transportation of 
grain.  

8.2.1  CBH and interested party submissions 

8.175. WestNet submits that: 

[There is an] existing market failure in the grain transport industry, brought about by the 
implicit subsidisation of road infrastructure costs for truck operators. The cost of providing 
and maintaining the railway is borne by the customer, whilst the equivalent cost of road 
infrastructure is heavily subsidised, a fact accepted by the Productivity Commission Inquiry 
into Infrastructure Pricing which stated that: “It is likely that road freight transported in 
regional areas is cross-subsidised to a significant degree”.301 

8.176. The WALGA submits that:302  

The market prices for road freight do not reflect a range of other externalities including road 
crashes, loss of amenity and environmental impacts. In response to prices (rather than costs) 
there has been a shift of the transport task from rail to road. 

8.177. The Department of Transport submits that “it is possible that the absence of Grain 
Express will encourage greater use of road transport. Any significant shift in grain 
freight from rail to road [absent the notified conduct] will create inefficiencies for 
state and local governments (supported by the Commonwealth) to provide a safe and 
efficient ‘dual’ system of parallel roads and railways to carry competing road and 
rail vehicles, especially when it would reduce the scope and scale economies 
currently accruing to rail”.303 

8.178. CBH estimates that, absent the notified conduct, at least 15 per cent of volume 
available to be transported on rail will be lost to road. CBH submits that the actual 
figure will be higher as some customers will not want the hassle of arranging rail 

                                            
301   WestNet submission, 11 January 2011, p.2 
302   Western Australian Local Government Association submission, 12 January 2011, p.4 
303   WA Department of Transport submission, 2 February 2011, p.1-2 
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transport on only a few occasions throughout the year and will therefore use road 
transport. It could also be higher to the extent that marketers who have more than the 
2,000 tonne minimum task for rail elect to transport ‘part’ train loads by road.304 

8.179. The Department of Transport expressed concern that revocation of the notified 
conduct will potentially compromise the approach to investment in road and rail 
upgrades recently announced as the outcome of the Strategic Grain Network Review 
(SGNR) in Western Australia. 

In November 2010, the former Minister for Transport, Hon Simon O’Brien MLC announced 
that the Government would invest in the Grain Freight Network. Effectively, in total $222.5 
million is to be spent on the upgrade of several rail lines in the grain network, with a further 
$121.3 million to be spent on widening and improving roads in places where the rail system 
was no longer viable.  

The context of this set of investments is the reality that in many areas of the grain belt, there is 
no case for providing both road and rail infrastructure of sufficient quality to handle the heavy 
freight needs of the grain industry. Where funds are being spent on upgrading the rail network 
to support ongoing rail services, there is no additional allocation for widening roads. WA 
therefore has some dependence on the ability of CBH to maximise the use of rail in these 
areas. Any substantial drift of volume on to the road system may result in an increased need 
for additional road investment on top of the rail upgrades, which is an expensive and 
undesirable outcome. 305 

8.180. The Department of Transport further submits that it estimates that revocation of the 
notified conduct would impose transport externality costs on taxpayers of $4.13 
million per annum.306 The Department explained the calculation of this figure as 
follows: 

Estimated Leakage volume from Kwinana South Zone is 1 Mtpa [million tonnes per 
annum].307 

The Strategic Grain Network Report computed that if 1.26 million tonnes of grain were to be 
transferred from rail to road the community would have to bear Externality costs of $5.2 
million or $4.13 per tonne (reference tables 12 and Figure 18) [refer to Department of 
Transport submission]. If there is leakage of 1 million tonnes off rail the total externality cost 
to the community would be $4.13 million. 308 

8.181. The ACCC notes that the Strategic Grain Network Report cited by the Department 
of Transport derived aggregate values for road versus rail freight externalities in 
urban versus rural environments using European and Australian data published over 
the period 2000 to 2006.309   

 

 
                                            
304   CBH submission, 3 February 2011, Issue response sheets, p.2 
305   WA Department of Transport submission, 2 February 2011, p.3 
306  WA Department of Transport submission, 15 April 2011, p.1 & 3 
307  WA Department of Transport submission, 15 April 2011, p.4 
308   WA Department of Transport submission, 15 April 2011, p.7 
309   Sd+D consult, 2009, Report prepared for Freight and Logistics Council of WA on behalf of the Strategic 
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8.2.2  ACCC view 

Potential for increased road transportation of grain with or without notified conduct 

8.182. The ACCC considers that some degree of switching of the grain transport task from 
rail to road is likely to be efficient, irrespective of the notified conduct.   

8.183. The ACCC notes that the PC 2010 Inquiry into ‘Wheat Export Marketing 
Arrangements’ found that, while rail dominates the transport task of delivering 
wheat to export terminals, road use has increased for a number of reasons, including:  

(i) improvements in the cost efficiency of road compared with rail due to 
improvements in road infrastructure, increased capacity of heavy vehicles 
and heavy vehicles access to more transport routes. 

(ii)  while the flexibility and efficiency of road freight has improved the same 
cannot be said for rail where multiple gauge lines, speed restricted lines, 
equipment class restricted lines and axle load restricted lines tend to reduce 
the efficiency under which rail can operate across the network.  

(iii)  deregulation of the wheat market has changed the dynamics of the supply 
chain, tending to encourage the greater use of road transport. For example, 
diversified grain requirements have meant that smaller parcels of grain are 
more likely to be delivered to niche markets using trucks, as trucks are more 
efficient for moving smaller amounts of wheat. Also, changes from network-
based pricing to site-based pricing have revealed inefficiencies of rail use on 
outer branch lines, shifting the transport task to road. 310 

8.184. The ACCC also notes that information provided by Frontier and the FLC suggests 
that rail’s share of the grain freight task in Western Australia is declining, even 
under Grain Express. For example, according to Frontier, CBH data indicates that 
the proportion of grain it receives at port terminals by rail has decreased from around 
73 per cent in the October 2003 to September 2004 reporting period to around 63 per 
cent in the October 2008 to September 2009 period.311  CBH now represents that “60 
per cent of grain is normally transported to port by rail”.312 

8.185. Notwithstanding this, the ACCC accepts there may be some fragmentation (not 
substantial) of the grain freight task absent the notified conduct, depending on the 
effectiveness of marketers unilateral and market-based initiatives to aggregate grain 
loads in order to minimise grain transport costs. As a result, there is potential, at the 
margin, for grain that would be moved by rail under the notified conduct to be 
moved by road absent the notified conduct. 

8.186. In the following section, the ACCC considers whether such a shift, if it were to 
occur in the counterfactual, would be likely to exacerbate externality market failures 
in the Western Australian road transport industry. 
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The extent of road-related market failure in Western Australia 

8.187. In areas where multiple transport modes compete, there is potential for distortion in 
modal choices, and inefficient transport infrastructure investment decisions, 
whenever the market price of one transport mode does not fully reflect the costs it 
imposes on society while the market price of alternative transport modes is fully cost 
reflective. 

8.188. To the extent that no transport mode is fully accountable for all of the costs it 
imposes on society, there is potential for distortion in modal choice whenever one 
transport mode is subsidised relative to others. 

8.189. Heavy vehicle operators in Western Australia, including those transporting grain, 
currently contribute to road infrastructure costs (capital and maintenance) and other 
external costs through: 

(i) annual vehicle registration charges, which vary by truck type to reflect 
different levels of damage associated with different axle loads and  

(ii)  a levy on each litre of fuel consumed. Vehicles that use more fuel – e.g. 
because they are less fuel efficient, carry heavier loads and/or travel longer 
distances – make a greater contribution to road network costs than vehicles 
that use less. 

8.190. The ACCC notes that these road user charges are regulated by federal, state and 
territory governments in Australia and subject to regular review and annual 
indexing.    

8.191. In a 2006 public inquiry into road and rail freight infrastructure pricing in Australia, 
the PC found that rail and road transport in regional areas are both subsidised to a 
significant degree.313  The PC concluded that the case that road is subsidised relative 
to rail is not compelling, even accounting for externalities.   

8.192. Overall, the PC found that competitive distortions between road and rail have been 
limited and are not a significant source of market inefficiency. 314   

8.193. The ACCC understands that the majority of road movements of grain from 
up-country storage to port in Western Australia are by road train. The PC assessed 
that B doubles and road trains on average were not covering their attributable 
network costs.315  The PC also assessed there was over and under recovery within 
these vehicle classes depending on vehicle type, load, distance travelled and location 
of travel (road type).316   

8.194. The ACCC considers that, even if road transport is subsidised relative to rail in 
Western Australia – and this is not clear from the information that has been 
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submitted to the ACCC – it is unlikely to significantly distort choices as between 
road and rail absent the notified conduct given rail’s comparative advantage over 
road in the transportation of bulk export grain. 

8.195. Notwithstanding this, the ACCC considers that, with or without the notified conduct, 
the averaging of costs and charges under current road charging arrangements creates 
the potential for the market price charged by an individual road transport operator 
moving a consignment of grain from a particular up-country storage site to a 
particular port in Western Australia to under recover the incremental cost of the 
journey. There also is potential for the market price charged by an individual road 
transport operator to over recover the incremental cost of the journey. 

8.196. The ACCC understands that this risk that the market price for road transportation of 
grain under recovers incremental costs is greater in situations where a significant 
portion of the journey requires travel on local roads and/or the truck providing the 
service has greater than average utilisation for its class (in terms of distance 
travelled, average gross mass and fuel efficiency). 

8.197. Accordingly, since the ACCC has concluded (at paragraph 8.185) that there is 
potential at the margin for grain that would have been moved by rail under the 
notified conduct to be moved by road in the counterfactual, the ACCC considers that 
there also is potential, again at the margin, for an increase in the extent of road-
related market failure in Western Australia absent the notified conduct.  This would 
make such switching (allocatively) inefficient from society’s perspective. 

8.198. However, a key issue for the ACCC is whether the notified conduct is necessary to 
prevent inefficient switching from rail to road resulting from imperfections in the 
regulation of road user charges. 

Potential alternative means to address road-related market failure in Western Australia 

8.199. The notified conduct, to the extent that it results in less fragmentation of the grain 
freight task, potentially confers public benefits by reducing the extent of any road-
related market failure in Western Australia.  

8.200. However, the ACCC considers that the notified conduct is a somewhat blunt and 
indirect instrument for addressing distortions in relative prices for road and rail 
transport of grain in Western Australia. For example, it does not alter the relative 
prices of road versus rail transportation of grain. It does not oblige CBH to maintain 
utilisation of rail transportation of grain at a prescribed level that has been 
independently assessed to be socially optimal, taking into account all forms of 
externality.  

8.201. The notified conduct simply leaves CBH to manage the issue as it sees fit, which is 
likely to result in a level of utilisation of rail services that maximises benefits to 
CBH shareholders and customers. To the extent that the interests of this group are 
not perfectly aligned with the interest of society as a whole, the notified conduct will 
not result in socially optimal allocations as between road and rail.    
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8.202. Importantly, there are a number of alternative, more targeted regulatory and policy 
instruments and industry initiatives that are likely to be much more effective in 
dealing with concerns about inefficient switching of the grain freight task to road. 
Many of these policy instruments and industry initiatives are already being rolled out 
in Western Australia. 

8.203. For example, in April 2007 the Council of Australian Governments (COAG) agreed 
to a three-phased reform program (road reform plan) in response to the 2006 PC 
Inquiry. Phase I of the COAG road reform plan involved a number of elements, 
including: 

(i) an independent review of heavy vehicle road use and costs; 

(ii)  a revised heavy vehicle pricing Determination to apply from 2008 to ensure 
that:  road expenditure allocated to heavy vehicles in aggregate is fully 
recovered; each vehicle class at least recovers its attributable cost so there is 
no longer cross subsidies across vehicle classes; within each vehicle class, 
there is increased variation of charges based on the type of trailer and its 
number of axles; and cost recovery is maintained over time; 

(iii)  research on the merits of more direct heavy vehicle charging arrangements to 
better take into account diversity and variability across the heavy vehicle 
fleet, freight task and road types. Two options to be researched and trialled 
under Phase I were incremental charging317 and mass distance location 
charging;318 

(iv) an independent review of policy relevant externalities of heavy vehicle road 
use, including traffic congestion, air pollution, greenhouse gases, road 
accidents, dust, noise, intrusion and vibration; 

(v) continued implementation of agreed regulatory reforms, including 
performance based standards; and 

(vi) implementation of national guidelines for transport system management. 

8.204. The ACCC understands that the Western Australian Government has enacted 
legislation to implement the revised vehicle registration charges as described at 
8.203 (b). However, along with other states, it opted to change the mechanism for 
setting the road user charge from regulation to a determination by the Transport 
Minister and removed automatic indexation of the charge to ensure full cost 
recovery from heavy vehicle users in the event that road expenditure rises.319   

8.205. The ACCC considers that more direct charging options that have been trialled under 
the COAG road reform plan – namely, incremental charging and mass distance 

                                            
317   The Australian Transport Council describes incremental charging as a form of mass-distance location 

charging where additional productivity benefits (generally additional mass limits) are granted to heavy 
vehicles at a cost that is additional to existing charges. See for example Australian Transport Council 2009, 
COAG Road Reform Plan Phase 1 Report, Report to the Council of Australian Governments, May, p.5. 

318   Mass-distance location charging entails complete replacement of the existing road use charging system with 
one that aligns charges and impacts for users according to vehicle mass, distance travelled and location. 

319  Australian Transport Council (ATC) 2009, COAG Road Reform Plan Phase 1 Report, Report to the 
Council of Australian Governments, May. 
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location charging – are likely to be particularly effective instruments for addressing 
inefficient switching of the grain freight task to road. 

8.206. Some external costs of road freight are currently being addressed in Western 
Australia through other mechanisms. For example, the PC found in 2006 that road 
accident costs are internalised to a significant degree through liability laws (chain of 
responsibility legislation), road safety programs, road design initiatives, road rules 
enforcement, driver fatigue regulations, motor vehicle design and safety features and 
drivers’ concern about road safety.320  In addition, noise emission standards for 
engine and exhaust technologies on new trucks that produce lower noise emissions. 
Movement restrictions on specified types of vehicles also limit noise pollution. 

8.207. The ACCC also understands that following the independent review of policy 
relevant externalities of heavy vehicle road use (mentioned at 8.203 (d) above), the 
Australian Transport Council (ATC) and COAG concluded that the best method for 
addressing heavy vehicle externality concerns would be local level assessments of 
the cost effectiveness of additional externality treatments in locations where the 
impacts of externalities are concentrated and are of a level that suggest abatement 
measures may be worthwhile.321 

8.208. There also is potential for industry accreditation schemes, such as the 5 Star 
Trucking initiative in New South Wales, to further reduce any remaining road safety 
externalities by rewarding road transport operators who invest in road safety.   

Conclusion on public benefits from preventing inefficient switching of grain freight task to road 

8.209. On balance, the ACCC considers it is unlikely that current road charging 
arrangements would result in significant inefficient switching of the grain freight 
task to road absent the notified conduct, given that rail has a comparative advantage 
over road in the movement of bulk export grain to port. 

8.210. Notwithstanding this, the ACCC considers that in the event that there is a socially 
undesirable increase in road transportation of grain absent the notified conduct, there 
are multiple policy and regulatory instruments and options at the disposal of the 
Western Australian Government and the road transport industry to address this in a 
more targeted and effective manner than the notified conduct.   

8.211. On this basis, the ACCC does not accept that the notified conduct confers significant 
public benefits over and above the public benefits realised from more targeted policy 
and regulatory initiatives to limit inefficient switching of the grain transport task 
from rail to road in areas where the two transport modes compete. 
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8.3  Conclusion on public benefit 

8.212. The ACCC considers that very little public benefit flows from the notified conduct. 
This is because a very high proportion of the benefits associated with Grain Express 
are available in both the factual and counterfactual worlds.   

8.213. In particular, the ACCC considers that a large proportion of the coordination 
efficiency benefits claimed by CBH relate to economies of scale and scope in a 
vertically integrated supply chain and are not conditional on the notified conduct. In 
the counterfactual, CBH would continue to be the dominant provider of grain 
receival, storage and handling services, at least a major provider of grain transport 
services, the dominant provider of port terminal services and a major provider of 
grain trading services in Western Australia. 

8.214. The ACCC recognises that under the notified conduct some grain supply chain costs 
are potentially avoided. More specifically, the ACCC considers that the notified 
conduct potentially confers benefits by:  

• facilitating avoidance of the incremental cost of providing an outturn service, 
and 

• possibly preventing some degree of fragmentation of the grain freight task. 

8.215. However, the ACCC considers that CBH has overstated the magnitude of these 
benefits. On balance, the ACCC has assessed that these benefits are not likely to be 
significant on the grounds that: 

• Much of the relevant cost is already incurred by CBH in outloading grain and 
any additional cost could be recovered through a cost-related fee to outturn 
rather than outload grain. Faced with such cost-related prices, users would 
only be prepared to outturn grain in situations where the benefits of outturn 
exceed this cost. 

• Marketers have strong incentives to avoid fragmentation of the grain freight 
task in order to minimise costs. Indeed, if CBH were to participate in market-
based initiatives that have developed in other jurisdictions (e.g. coordination 
of transport schedules by a common transport provider and stock swaps) 
and/or if there is entry or potential entry by a rival rail service provider in the 
market(s) for grain transport services in Western Australia, there may not be 
any fragmentation of the grain freight task absent the notified conduct. 

8.216. The ACCC considers that it is unlikely that the notified conduct confers significant 
public benefits by preventing inefficient switching of the grain freight task to road 
on the grounds that:  

(i) It is not clear that current road charging arrangements would lead to 
significant distortion of decisions as between rail and road transport modes 
absent the notified conduct, in areas where both modes are available, since 
rail is also subsidised and likely has a comparative advantage over road for 
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the movement of bulk export grain in most regions where road and rail are 
available. 

(ii)  There are multiple policy and regulatory instruments and options available to 
the Western Australian Government and the road transport industry to deal 
with any concerns about inefficient switching to road in any industry, not just 
grain. The road transport industry and Australian Governments, under the 
auspices of the COAG Road Reform Plan, are already implementing many of 
these instruments and options and have plans to implement more in the near 
future. 
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9. Balance of public benefits and detriments 

9.1 Under section 93(3) of the CCA, the ACCC may revoke a notification where the 
notified conduct has the purpose, effect or likely effect of substantially lessening 
competition and in all the circumstances: 

• the conduct has not resulted or is not likely to result in a benefit to the public 
or 

• any benefit to the public that has resulted or is likely to result from the conduct 
would not outweigh the detriment to the public constituted by any lessening of 
competition that has resulted or is likely to result from the notified conduct. 

9.2 The notified conduct enables CBH to ensure that grain stored in its up-country 
facilities is transported to port by CBH (through its designated transport service 
provider) and not a third party transport service provider. 

9.3 The ACCC considers that this results in a substantial lessening of competition in the 
market(s) for grain transport services in Western Australia. In effect, by virtue of the 
notified conduct CBH is the monopoly supplier of transport services to move bulk 
export grain to port. Bulk export grain accounts for 90 per cent of grain harvested in 
Western Australia each year.   

9.4 There is very little scope for any competitor to CBH to offer grain transport services 
directly to growers and marketers with the notified conduct in place, as this would 
require growers to store their grain elsewhere. However, the combination of CBH’s 
strong market position and incumbency, high barriers to entry for alternative off-
farm storage services and CBH’s cost advantage over on-farm storage of bulk 
export grain, render the option of bypassing CBH’s grain receival, storage and 
handling service uneconomic for bulk export grain in many cases. 

9.5 The ACCC considers that, absent the notified conduct, it would likely be economic 
for grain growers and marketers to outturn grain (i.e. acquire a standalone grain 
receival, storage and handling service from CBH and acquire a standalone grain 
transport service from a party other than CBH), particularly when there is 
congestion in the Grain Express transport stem and/or if CBH does not price its 
transport services competitively. 

9.6 Regardless of whether users of CBH’s up-country storage facilities would choose 
alternative transport service providers if they were free to do so, their ability to do 
so, arising from the contestability of the market(s) for grain transport services is 
likely to provide a competitive constraint on CBH’s price and service decisions that 
is foreclosed by the notified conduct. 

9.7 The ACCC understands that the notified conduct assists CBH to centrally plan the 
grain freight task so as to minimise grain transport costs to CBH. However the 
ACCC considers that, while CBH’s centrally planned grain transport arrangement 



  

NOTICE                                                                                                                                   N93439 115 

may represent the least cost grain transport solution for growers and marketers in 
many circumstances, this will not always be the case.  

9.8 In situations where the cost minimising transport option for CBH does not coincide 
with the cost minimising transport option for growers and marketers (for example, if 
CBH has underestimated transport demand or if there are unanticipated delays in the 
supply of contracted services), the notified conduct denies growers and marketers 
the flexibility to exploit opportunities to improve their profits by opting out of 
CBH’s centrally planned grain transport arrangement and making separate transport 
arrangements. It therefore prevents growers and marketers from exploiting 
opportunities at the margin to further improve the overall efficiency of the grain 
supply chain in Western Australia. 

9.9 The ACCC considers that denying growers and marketers flexibility to pursue 
decentralised transport opportunities in years where there is congestion in CBH’s 
system could result in very substantial public detriment in those years. 

9.10 On balance, the ACCC considers that the notified conduct is likely to result in 
significant anticompetitive detriment over the long term. 

9.11 For the reasons discussed in chapter 7, the ACCC is satisfied that CBH, by engaging 
in the notified conduct, has or is likely to have the effect of a substantial lessening 
(including preventing or hindering) competition in the market(s) for grain transport 
services in Western Australia.    

9.12 The ACCC accepts that the notified conduct likely has resulted in some public 
benefits by establishing CBH as the central coordinator of the grain supply chain in 
Western Australia.   

9.13 However, the ACCC considers that most of the public benefits associated with 
CBH’s coordination role are likely to be realised absent the notified conduct. This is 
because a large proportion of the benefits claimed by CBH reflect exploitation of 
available economies of scale and scope in a vertical supply chain and are not 
conditional on the notified conduct, but rather on (i) CBH maintaining a sufficient 
volume in each relevant market(s) and (ii) CBH’s ability to set cost-reflective 
charges for its services.   

9.14 In relation to CBH’s ability to achieve sufficient volume in relevant market(s) 
absent the notified conduct,  the ACCC considers that it is likely that CBH would 
continue to be: 

• the dominant provider of grain receival, storage and handling services in 
Western Australia  

• at least a major provider of grain transport services in Western Australia 

• the dominant provider of port terminal services in Western Australia and 

• a major provider of grain trading services in Western Australia. 
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9.15 In relation to CBH’s ability to set cost reflective charges for its services, the ACCC 
considers there is no reason to believe that CBH faces an insurmountable problem in 
developing prices that would be at least approximately correct in providing 
incentives to customers to use its grain transport service when it is the most efficient 
option for those customers. To the contrary, given the economies of scale and scope 
available to CBH, the zero margin it reports it adds to its transport costs and the 
volume discounts that CBH could reasonably expect to secure from transport 
suppliers, the ACCC considers it should not be difficult for CBH to develop a set of 
prices that would substantially limit the incidence of inefficient outturn of grain 
from CBH’s system. 

9.16 Notwithstanding this, the ACCC considers that under the notified conduct grain 
supply chain costs may be somewhat lower. In particular, the ACCC considers that 
the notified conduct confers public benefits by: 

• facilitating avoidance of the (likely low) incremental cost to provide an 
outturn service to growers and marketers who prefer to arrange alternative 
transportation of grain from an up-country CBH storage facility to port. The 
ACCC notes that CBH already incurs costs to outload grain to CBH’s 
transport services and to outturn grain for domestic consumption and these are 
not avoided absent the notified conduct. Faced with such cost-related prices, 
users would only be prepared to outturn grain in situations where the benefits 
of outturn exceed this cost, and  

• possibly facilitating avoidance of a (likely small) degree of fragmentation of 
the grain freight task in the event that (a) unilateral or market-based initiatives 
by marketers and grain transport providers to aggregate grain to exploit 
opportunities to minimise transport costs are not as effective or pervasive as 
under the notified conduct and (b) competition between rail service providers 
does not result in more innovative solutions for grain aggregation. 

9.17 The ACCC does not accept that the notified conduct is necessary to address market 
failure in the road transport industry resulting from imperfections in the system of 
road user charges in Western Australia. First, it is not clear that current road 
charging arrangements would lead to significant distortion of decisions as between 
road and rail transportation of grain, since rail is also subsidised and likely has a 
comparative advantage over road for the movement of bulk export grain in many 
areas where road and rail are both available. Second, there are multiple policy and 
regulatory instruments and options available to the Western Australian Government 
and the road transport industry to more directly address any concerns about 
inefficient switching of freight to road, not just in the grain transport industry. 

9.18 On balance, the ACCC is satisfied that in all the circumstances the public benefits 
arising from the notified conduct do not outweigh the public detriment constituted 
by the substantial lessening of competition that is likely to result from the conduct. 

9.19 Accordingly, the ACCC has decided to revoke Notification N93439. 
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10. Timing of revocation 

10.1 In the draft notice the ACCC agreed that revocation of the notification mid-harvest 
would have the potential to cause significant disruption to the industry. The ACCC 
invited interested parties to comment on when, in the event the ACCC issued a 
notice, the revocation should take effect. 

10.2 Two differing views were expressed on timing of revocation. Stakeholders such as 
ARG and Glencore who support revocation of the notice expressed the view that 
this should occur as soon as possible but no later than the commencement of the 
2010/2011 harvest.322   

10.3 In July 2010, CBH expressed the view that if revocation were to occur, the decision 
should be made by the ACCC by December 2010 with revocation to take effect 
before the 2011 harvest.323 However in response to the draft decision, CBH 
submitted that revocation should occur in October 2012, following completion of 
the grain movements for the 2011/12 season.324  

10.1  CBH submissions 

10.4 CBH submits that if the ACCC were to revoke the notice, the notice should take 
effect from the time when grain movements for the 2011/12 season have been 
completed which is 1 October 2012. 

10.5 CBH is concerned that if revocation occurs prior to 1 October 2012, it will not have 
enough time to correctly amend its processes which include: 

• review its price and non-price terms and conditions to ensure that, in the 
absence of the notification, it is not exposed to allegations of conduct that 
would contravene the CCA.  

• implement new processes at country storage facilities to provide for a potential 
increase in the occurrence of up-country outturns  

• employing additional staff to outturn grain up-country 

• appropriately inform growers of changes in terms, conditions and processes 

• implement changes in stock management and IT systems to provide for both 
‘site’ and ‘port’ based entitlement.325 

10.6 In addition, CBH submits that there is insufficient time for arrangements to be put in 
place for the coming harvest as it would have less than four months to make the 

                                            
322   See Glencore submission 12 January 2011and ARG submission 2 May 2011 
323   CBH submission, 6 July 2010, p.3 
324   CBH submission, 5 April 2011, p.2 
325   CBH submission, 5 April 2011, p. 3. 
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necessary changes to its arrangements. CBH argues that when Grain Express was 
first introduced in July 2008 in response to the removal of the single desk system 
the nine month lead time available to CBH to develop the Grain Express system was 
barely enough time for it to do so.326  

10.1.1  Changes to CBH prices and processes 

10.7 CBH argues that because a decision by the ACCC to revoke the notification has the 
potential to require substantial changes to the supply chain, the timing for ACCC 
decision-making should be planned to take the harvest season into account and 
disclosed well prior to the commencement of harvest preparations. CBH submits 
that taking such an approach will result in minimum disruption to the efficient 
operation of the supply chain.327 

10.8 CBH submits that absent the notified conduct, it will need to review its price and 
non-price terms and conditions to ensure that, in the absence of the notification, it is 
not exposed to allegations of conduct that would contravene the CCA.  

10.9 Frontier has submitted that in the counterfactual (see paragraphs 6.45 to 6.47), CBH 
would develop a set of prices for offering a bundled receival, storage and handling 
and transportation service as well as a stand alone service for recieval, storage and 
handling. 

10.10 Frontier considers there is likely to be complexity in developing ‘optimal’ prices for 
a stand alone recieval, storage and handling service as the prices would ‘need to 
change depending on how many (and which) growers chose not to acquire a 
bundled service offering’.328  

10.11 Frontier submits that CBH be given a reasonable period of time to implement a new 
pricing system before revoking the notice.329 Specifically this would give CBH: 

… time to better understand the costs imposed on other growers when particular types of 
growers choose not to acquire a bundled service offering from it, and to set its prices to reflect 
this. It would also give it time to appropriately implement such a pricing system, and educate 
growers on the costs they will face under a new pricing system. 330 

10.12 CBH identifies a number of issues that need to be considered as part of its pre-
harvest operations including pricing certainty.  

For example, before harvest, CBH posts transport pricing on a whole of season basis. This 
means CBH locks itself into the assumptions it makes in relation to volume and other 
determinants of cost at that time.331  

10.13 CBH submits that “significant planning for the coming harvest occurs in the period 
between March and August”332  and that other market participants (including 

                                            
326   CBH submission, 5 April 2011, p.4 
327   CBH submission, 6 July 2010, p. 2-3 
328   Frontier report, January 2011, p.22 
329   Frontier report, January 2011, p.22 
330   Frontier report, January 2011, p.22 
331   CBH submission, 5 April 2011, p.2.  
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growers) make their own harvest plans, based in part on a clear understanding of the 
supply chain structure and these arrangements are generally put into place in the 
period between May and October each year.333  

10.14 CBH consider that this market certainty is required by August as its undertaking for 
access to port terminal services requires it to ‘notify its pricing by the end of August 
at the latest.334 

10.15 CBH have submitted that revocation of the notification would require the 
development of new processes to provide for the outturn of grain from up-country 
storage and additional staff.  

10.16 CBH have expressed concern that delays in the implementation of these processes 
before the harvest season in August 2011 ‘will have serious consequences for 
growers who require timely storage and transportation of their bulk wheat. For 
example, if CBH is not entitled to move grain it may have to close sites after they 
initially fill’. 335 

10.17 CBH submits that revocation would require CBH to provide both ‘port’ and ‘site’ 
based entitlement systems which would have implications for its stock management 
and IT systems.336 

10.18 Information provided confidentially by CBH indicates that there are system changes 
that must be implemented in order for CBH to provide these bundled and unbundled 
services. 

10.1.2  Advance notice for third parties to amend existing processes   

10.19 CBH submits that revocation of the notification will have the following impacts on 
third parties:337 

• CBH will need to change the format of the Stock Position Transmissions that 
are sent to 12 active marketers in order to clearly indicate grain that is 
unbundled and grain that is contained in the Grain Express system. 

• Third parties with systems linked to CBH, such as DailyGrain, will need time 
to prepare for the change in their systems. CBH considers that unless 
significant testing is carried out, third parties could suffer detriment due to the 
failure of the link or an incorrect interpretation of information leading to 
incorrect assumptions or positions being taken. This error could result in 
parties taking action with an incorrect view of their grain ownership and 
suffering considerable expense to correct their positions. 
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10.20 CBH considers there may also be unintended consequences in the WA Wheat 
Futures Market. There are currently 16,840 open contracts in West Australian 
Wheat Futures with a maturity date of 19 January 2012. The value of the wheat 
futures is linked to the cost of service under Grain Express to place entitlement at 
Kwinana. CBH will require time to consider the impact of the revocation on this 
market to prevent any unintended consequences or loss in value.338  

10.1.3  Expiration of ARG/CBH contract 

10.21 As discussed in paragraph 2.57, CBH’s existing agreement with the incumbent rail 
provider ARG expires on 30 April 2012. From 1 May 2012, CBH has contracted 
Watco to operate CBH above rail assets.  

10.22 CBH submits that it will “be exposed to significant penalties payable to ARG if the 
revocation occurs prior to October 2012” due to the terms of its contract with 
ARG.339 

10.23 CBH submits that revocation “would reduce the volume of grain supplied through 
that contract, thus increasing CBH’s cost per tonne and threatening the viability of 
CBH’s transport operations”.340 

10.24 CBH also expressed concern if ARG were to compete, there would be issues in 
reconciling whether the transport of grain was undertaken for CBH or another 
owner of grain which could result in “ARG to be paid twice for the same work”.341 

10.2  Interested party submissions 

10.25 Stakeholders that support revoking the notice were of the view that revocation 
should occur as soon as possible and before the commencement of the 2010/11 
harvest. Glencore submitted that: 

… we are well into the he present harvest [ 2010/11], much grain has already been cleared 
from up-country storages and therefore revocation would not impact that grain …revocation 
should take effect 30 days after the Commission’s determination to revoke and no later than 
30 June 2011 except for grain in CBH storage up-country for which CBH has firm 
commitments and actual plans to haul the grain to port.342 

10.26 ARG submits that revocation should occur no later than October 2011 as “if 
revocation is delayed until October 2012, any opportunity for effective above rail 
competition will be gone”.343 

10.27 Louis Dreyfus Commodities submits that “revocation should come into effect prior 
to the next season, and that it should coincide with the conclusion of the current 
storage and handling agreements”.344  
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10.2.1  Changes to CBH prices and processes 

10.28 ARG does not agree that transport pricing pre-harvest is relevant to timing of 
revocation as it considers that this pricing is driven by the certainty of volume of the 
freight task, not timing. 

Whilst freight rate setting is done on a whole of season basis, this is not driven by current 
contract terms but rather a reliance on the guarantee of seasonal volume from one year to the 
next.… For example, CBH freight pricing for 2011/12 will be made by October 2011 on the 
basis of freight rates already committed under contract to CBH. With regard [to] ARG, these 
rates were established in 2010 and will carry through to the end of the current contract in April 
2012 regardless of the existence of Grain Express.345   

10.29 In response to CBH’s submission about requiring sufficient time to prepare and 
implement processes to support outturn and both port and site based entitlement, 
ARG considers that ‘neither system is new to CBH’.346 

10.30 The ability of CBH’s existing  processes to accommodate changes that would 
support bundled and stand alone services was also supported by PGA who submits 
that: 

CBH has substantial processes in place for dealing with the movement of grain and site based 
management, including LoadNet, which would appear to function without the need for an 
Exclusive Dealing Notification. The system for domestic outturns alone is quite advanced, and 
given that CBH is so efficient in all their processes, the CBH system of invoicing from these 
computerised can surely handle any additional changes, regardless of destination.347 

 
10.31 Furthermore, ARG suggests that a number of activities involved in harvest planning 

“are not impacted by revocation and that CBH have overstated this impact in order 
to delay revocation”.348 

10.2.2  Advance notice for third parties 

10.32 Bunge submits that any decision to revoke the notification would require “sufficient 
time for all parties to adapt and prepare for the change in policy” and that this 
“should not come into effect until prior to the 2011/12 harvest season”.349 

10.3.3  Expiration of ARG/CBH contract 

10.33 Although ARG agrees with CBH that they have contractual commitments to provide 
rail haulage services to CBH until 30 April 2012, ARG “does not believe CBH is 
exposed to serious penalties under the existing rail haulage agreement where 
revocation occurs prior to October 2012”.350 

                                                                                                                                        
344   Louis Dreyfus Commodities submission, 12 January 2011 , p.2 
345   ARG submission, 2 May 2011, p.2 
346   ARG submission, 2 May 2011, p.3 
347   PGA submission, 11 May 2011, p.5 
348   ARG submission, 2 May 2011, p.3 
349   Bunge submission, 10 January 2011, p.3 
350   ARG submission, 2 May 2011 p.3-4 



  

NOTICE                                                                                                                                   N93439 122 

10.34 ARG has signalled its intention to compete with CBH in the market(s) for grain 
transport services absent the notified conduct: 

The revocation of Grain Express will allow ARG’s substantial grain fleet of up to 27 
locomotives and 667 bulk grain wagons to compete in the grain freight services market.351 

10.35 ARG has advised the ACCC that it would have additional capacity to provide rail 
haulage services in the Western Australian transport market above that contracted to 
CBH should revocation occur before 30 April 2012.352 

10.36 ARG contends that revocation of the notification should take place as soon as 
practicable to enable it to compete effectively. ARG considers that any lengthy 
transition would impact how it allocates its existing dedicated grain rolling stock.  

10.37 In particular ARG identified that uncertainty about the timing of the ACCC’s final 
decision regarding review of the notice had implications for ARG’s ability to offer 
competing services and pointed to drivers seeking employment outside of grain 
transport and for assets to be relocated.353 

10.3  ACCC view 

10.38 Under s93(7)(b)(i) of the CCA, revocation comes into effect 30 days after notice has 
been given by the ACCC unless the ACCC permits a later date in writing. 

10.39 While the ACCC considers that there will be some detriment from continuation of 
the notified conduct (see Chapter 9), the ACCC considers there are a number of 
issues that are relevant to considering the appropriate timing of revocation, all of 
which would require the ACCC to provide CBH with more than 30 days after the 
notice is issued. These include: 

• the potential detriments to CBH and third parties from revocation mid-harvest  

• advance notice for CBH to make changes to prices and processes absent the 
notified conduct 

• advance notice required for third parties to amend their processes, and  

• the contractual arrangements between ARG and CBH. 

10.40 In balancing the above factors, the ACCC has considered the following options for 
timing of revocation: 

• 1 October 2012,  

• no later than the beginning of the 2011 harvest (1 October 2011), and 

• 1 May 2012 immediately following the expiry of ARG’s contract with CBH. 

 
                                            
351   ARG submission, 2 May 2011, p.1 
352   ARG, Meeting with ACCC staff, 10 May 2011 (record of meeting not on register) 
353   ARG submission, 2 May 2011, p.1 
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10.3.1  Revocation to take effect from 1 October 2012 

10.41 The ACCC accepts that CBH will need to undertake a pricing review. This pricing 
review will necessarily involve setting prices that enable CBH to recover its costs 
and set incentives for efficiency.  

10.42 The ACCC recognises the argument put by Frontier that developing optimal prices 
may take time. However, the ACCC considers that concerns about identifying 
efficient prices is true for most competitive markets, and is typically an iterative, not 
static process.  

10.43 As noted in Chapter 8, the ACCC considers that CBH does not face an 
insurmountable problem in developing a system of pricing for its up-country 
services that would be at least approximately correct in providing incentives to 
customers to use its centrally determined grain transport solution when that is the 
most efficient transport option. 

10.44 To the contrary, given the economies of scale and scope available to CBH, the 
volume discounts CBH could reasonably be expected to secure from transport 
suppliers, and the zero margin CBH reports to add to transport costs, the ACCC 
considers it should not be difficult for CBH to develop a system of prices that would 
substantially limit the incidence of inefficient outturn of grain from CBH’s system. 

10.45 In response to CBH’s concerns that it requires sufficient time to implement new 
processes at country storage facilities to provide for a potential increase in the 
occurrence of up-country outturns, the ACCC considers most of the processes that 
would need to be undertaken by CBH to support outturn is common to the process 
undertaken by CBH to ‘outload’ grain to port (see paragraph 8.165). 

10.46 The ACCC also notes that CBH currently offers an outturn service for customers. 
CBH has provided details of domestic outturns and submitted that in the 2009/10 
season 506,986 tonnes of grain was outturned at 48 sites and in 2010/11 219,128 
tonnes of grain was outturned from 36 sites.354 

10.47 The ACCC notes that at the time CBH lodged its notification, it had nominated 15 
destination sites at which marketers could outturn grain from CBH’s custody for 
domestic consumption. While this number has now been reduced to five sites, the 
ACCC considers that the processes for both site and port based entitlement are 
already known by CBH.   

10.48 Notwithstanding this, the ACCC accepts that CBH will likely require some time to 
alter its systems and processes to accommodate a site-based entitlement system for 
bulk export grain. These changes include: 

• Developing a (internet-based) system for communicating CBH’s outturn 
schedule to outside parties. The ACCC considers that these schedules 
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NOTICE                                                                                                                                   N93439 124 

probably are already being prepared by CBH in order to coordinate outloading 
across CBH’s storage network. 

• Establish an administrative system for reconciling site records for outturn to 
rail that initially are based on deemed weights and later updated with more 
accurate flow or batch weight readings taken by CBH at port. 

• Possibly, some (minor) upgrade or supplementation of equipment at port to the 
extent that site-based allocation record keeping requires batch weighing of 
grain before it enters temporary storage. 

• Establishing procedures for handling outturn requests so as to comply with the 
relevant provisions of Part IV of the CCA. 

• Staff training to implement new procedures and processes. 

10.49 While the ACCC considers it likely that CBH would require some time to adapt its 
price schedule and adapt its processes to support stand alone as well as bundled 
services, the ACCC does not accept that CBH would require until 1 October 2012. 

10.50 The ACCC understands that ARG is contractually required to provide services to 
CBH until 30 April 2012. 

10.51 The ACCC is concerned that delaying revocation until October 2012 would have at 
least two adverse consequences. 

10.52 Firstly, it would mean a gap of at least five months between the expiration of 
ARG’s contract with CBH and the first opportunity that ARG would have to contest 
movements of bulk export to port by rail. The ACCC is concerned that the window 
of opportunity for ARG to contest the market(s) for grain transport services in 
Western Australia may close during this interval, as there are significant assets (up 
to 27 locomotives and 667 bulk grain wagons) that would be idle during this period. 
This would likely make it very difficult for ARG to retain workers (including train 
drivers) and assets that are readily deployed elsewhere in the economy. There is a 
material risk that ARG would, rather than wait to compete, simply shut down its 
grain freight operations in Western Australia and redeploy non-stranded assets 
elsewhere. 

10.53 Second, it is the ACCC’s understanding that the scheduling of grain transport 
services commences before the end of the financial year in May/June and continues 
though until August/September preceding the October harvest season. This means 
that revocation on 1 October 2012 would effectively lock in CBH as a monopoly 
provider of grain transport services to customers who utilise CBH’s grain receival, 
storage and handling service and intend to export grain for the 2012/13 harvest. 

10.3.2  Revocation no later than October 2011 

10.54 As set out above, the ACCC accepts it is likely that CBH would need some time to 
adapt its systems and processes to support site based and port based entitlement 
systems. The ACCC considers that CBH may not have sufficient time to put in 
place all of the system and process changes necessary to offer a standalone grain 
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receival, storage and handling service before the commencement of the 2011/12 
harvest on 1 October 2011 

10.55 The ACCC also considers that revocation on 1 October 2011 has the potential to 
undermine existing contractual arrangements between CBH and its contracted 
transport service providers to the extent that it results in a misalignment of 
incentives between these parties. Misalignment of incentives is less likely to be a 
problem in the case of road transport services, since road transport operators would 
risk losing future contracts with CBH if they reduce service performance during 
their current contract term. However, ARG’s contract with CBH expires on 30 April 
2012 and will not be renewed after this date.  With no prospect of winning future 
CBH business, revocation on 1 October 2011 has the potential to change ARG’s 
focus during the 2011/12 season from solely meeting the needs of CBH to balancing 
the needs of new customers and CBH.    

10.3.3  Revocation on 1 May 2012 

10.56 The ACCC considers that revocation on 1 May 2012 avoids the issue of the 
misalignment of incentives of CBH and ARG. It also reduces the risk of ARG 
deciding to shutdown its grain freight operations in Western Australia rather than 
stand idle until it has an opportunity to contest the grain rail freight service.  

10.57 Revocation from this date should also provide CBH with sufficient time to 
implement all necessary system and process changes to implement a site-based 
entitlement system alongside a port-based entitlement system. 

10.58 It should also provide growers and marketers with sufficient time to start benefiting 
from actual competition, or the threat of competition, when negotiating their 
transport arrangements for the 2012/13 season. 

10.4  Conclusion on timing of revocation  

10.59 Having regard to the impact (both in terms of time and cost) on CBH and third 
parties in the unwinding of the aspects of Grain Express that form the notified 
conduct, the ACCC considers that 1 May 2012 is the appropriate revocation date. 

10.60 A revocation date of 1 May next year will provide CBH with an opportunity to 
undertake its pricing review and amend its administrative processes and systems. It 
will also provide other stakeholders with time to make arrangements in advance of 
the 2012/13 harvest and to take advantage of the opportunity afforded by potential 
competition in the provision of rail transport services for bulk export grain. 

10.61 In deciding that 1 May 2012 is an appropriate revocation date, the ACCC has 
considered the impact (both in terms of time and cost) on CBH and third parties in 
the unwinding of the aspects of Grain Express that form the notified conduct.  
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11. Notice  

11.1 For the reasons identified the ACCC is satisfied that the notified conduct has the 
purpose, effect or likely effect of substantially lessening competition and in all the 
circumstances any public benefits likely to result from the notified conduct do not 
outweigh the public detriments constituted by the lessening of competition likely to 
result from the conduct. 

11.2 Accordingly, the ACCC issues a notice under section 93(3) of the CCA to revoke 
notification N93439, lodged by Co-operative Bulk Handling Limited on 
11 June 2008. 

11.3 Pursuant to section 93(b)(i), the revocation of notification N93439 takes effect as of 
1 May 2012. 

11.4 A person dissatisfied with the giving of this Notice may apply to the Tribunal within 
21 days of the date of this Notice for a review of the giving of the Notice.  If that 
application is made by CBH, or by a person that the Tribunal is satisfied has a 
sufficient interest, the Tribunal will review the giving of the Notice. 

 




