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Summary

The ACCC grants authorisation to Energy Assurediteidn(EAL) for its members to adopt
and comply with a scheme to self regulate dooor @nergy sales that are undertaken or
behalf of electricity and gas retailers. The ACG&@ngs authorisation until 14 July 2014.

Energy Assured Limited (EAL) has sought author@afor a scheme to self regulate door to
door energy sales that are undertaken on behaleofricity and gas retailers. The scheme
purports to ensure better standards in door to doergy sales through the training and
accreditation of door to door sales agents asagedlelf regulating the conduct of door to door
sales agents and energy retailers (EAL membetbeindealings with consumers.

On 11 April 2011, the ACCC released a draft deteation proposing to deny authorisation
for the scheme. The ACCC considered that the scheasainderdeveloped and deficient in a
number of areas, and therefore it was not cleartiigapublic benefits of the scheme would be
realised. The ACCC also took the view that the it for consumer confusion due to the
lower level of protection offered to consumers urttie scheme relative to the level of
protection offered by existing regulation woulddda a public detriment.

EAL has now significantly revised the scheme toradsl the concerns set out in the ACCC'’s
draft determination.

The ACCC considers that the scheme as it now stiaridkely to result in public benefit by:

= improving the levels of compliance with laws applyito the door to door selling of
energy to consumers

= Detter informing consumers about their rights asdsagents’ obligations in door to door
selling of energy and

= reducing the impact of pressure selling practices

The ACCC also considers that the scheme effectagtiresses the potential conflicts of
interest faced by sales agents and energy retaseasresult of the remuneration structure,
particularly in the context of door to door selling

In reaching these views, the ACCC has taken intoaat that:

= there are a number of mechanisms which are likeprémote consumer awareness of the
scheme

= the scheme is consistent with the same standagdsed by the law, thereby minimising
the risk of consumer confusion

= the central register of accredited sales agentsseamdardised recruitment, training and
monitoring are likely to ensure compliance with ftheme and improve the conduct of
sales agents working in the industry, with the pté to increase consumer confidence

= the scheme contains appropriate sanctions on latgl agents and energy retailers which
are likely to incentivise members to comply witle gtheme.
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The ACCC is of the view that EAL'’s revisions to thgheme mean that it is likely to result in
limited public detriment.

EAL has sought authorisation for ten years. The G©nsiders that the realisation of public
benefit will depend on the extent to which the kégments of the scheme are effective in
practice. Given that the scheme is newly devel@metitherefore there is some uncertainty as
to how it will operate in practice, the ACCC coreslthat an early review of the scheme is
warranted. Accordingly, the ACCC grants authortsafor three years. In reaching this view,
the ACCC notes that a three year authorisatiorogesi

= consistent with the ACCC’s approach to other nedugtry codes such as the Generic
Medicines Industry Association Code of Practice tnedAustralasian College of
Cosmetic Surgery Code of Practice

= consistent with the fact that many other industigless have regular review periods built
into them — indeed, the ACCC notes that the EALecodludes a two year review
mechanism, and

» an appropriate timeframe in which to review howsbbkeme is interacting with the new
national energy retail law and the Australian ConsuLaw.

Should EAL seek re-authorisation of the scheme #itee years, the ACCC considers that
the following issues warrant careful review at ttaue:

= the consumer awareness aspects of the scheme

» the categorisation of sales agent breaches by mer(ieticularly the extent to which
there are any instances of unintentional or mistakesleading and deceptive conduct)

» the extent to which retailers self-report systerssties to the code manager
» the defintion of systemic issues under the scheme
» the use of warning notices in the sanctions process

= the effect on sanction decisions of the requirenf@mthe code manager to consider
compliance costs to retailers in determining sancti

= the level of reporting on member compliance toghklic and to the regulator.

If no application for review of the determinatiamade to the Australian Competition
Tribunal, the determination will come into effect d5 July 2011.
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List of abbreviations

Australian Competition and Consumer Commission
Australian Consumer Law

Prior to 1 January 2011, tAeade Practices Act 1974nd, as

of 1 January 2011, th@ompetition and Consumer Act 2010

Australian Energy Market Commission
Australian Energy Regulator
AGL Energy Limited

Brotherhood of St Laurence

Consumer Action Law Centre

Consumer Affairs Victoria

EAL code of practice

COTA Senior Voice

Consumer Utilities Advocacy Centre

Energy Assured Limited

Energy Industry Ombudsman South Australia
Energy Retailers Association of Australia Lied
Essential Services Commission Victoria
Energy and Water Ombudsman New South Wales
Energy and Water Ombudsman Queensland
Energy and Water Ombudsman Victoria

full retail contestability

Independent Pricing and Regulatory Triburfdlew South
Wales

national electricity market
Office of Gas and Electricity Markets (Gr&aitain)

Queensland Council of Social Service
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scheme Consists of three documents: EAL constityftd\L code of
practice, EAL procedures and guidelines

Tribunal Australian Competition Tribunal

UCA Uniting Care Australia
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1. The application for authorisation

1.1. On 29 October 2010, Energy Assured Limited (EAldded applications for
authorisation A91258 and A91259 with the ACCC.

1.2. Authorisation is a transparent process where thE@@ay grant immunity from
legal action for conduct that might otherwise bhretieeCompetition and
Consumer Ac2010(the Act). The ACCC may ‘authorise’ businesses to engage in
anti-competitive conduct where it is satisfied ttheg public benefit from the
conduct outweighs any public detriment. The AC©@ducts a public
consultation process when it receives an appliodto authorisation, inviting
interested parties to lodge submissions outlinihgter they support the
application or not. Further information about thehorisation process is contained
in Attachment A A chronology of the significant dates in the ACE
consideration of these applications is containe@tiachment B

1.3. Application A91258 was made under section 88(1A) &8(1) of the Act to:

= make and give effect to a contract, arrangemennderstanding, a provision
of which is or may be an exclusionary provisionhwitthe meaning of section
45 of the Act.

= make and give effect to a provision of a contacgrayement or understanding,
a provision of which is, or may be, a cartel prarisand which is also, or may
also be, an exclusionary provision within the megrof section 45 of that Act.

1.4. Application A91259 was made under section 88(1A) &8(1) of the Act to:

» make and give effect to a contract or arrangenuerdrrive at an
understanding, a provision of which would haveghbepose, or would have or
might have the effect, of substantially lesseniogpetition within the
meaning of section 45 of the Act.

= make and give effect to a contract or arrangenuerayrive at an understanding
a provision of which would be, or might be, a chpt@vision (other than a
provision which would also be, or might also be eanlusionary provision
within the meaning of section 45 of that Act).

1.5. In particular, EAL applied for authorisation fos itnembers to adopt and comply
with a proposed scheme to self regulate door to gales that are undertaken on
behalf of electricity and gas retailers.

The scheme

1.6. The scheme is designed to improve the levels ofptiance in relation to the door
to door marketing of energy thereby reducing sedesplaints and promoting
consumer confidence. EAL has also submitted tlreastihheme may remove some
of the burden on regulators to undertake monitoaing enforcement action.

! The title of the relevant trade practices legistahas changed. As of 1 January 2011, the TraaetiPes Act
1974 is now cited as tH@ompetition and Consumer Act 2010
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1.7.

The scheme consists of three documents: the EA&titotion, the EAL code of
practice, and the EAL procedures and guidelines.r€hationship between these
documents is illustrated in Figure 1.1. Copieshele documents are available
from the ACCC website. The ACCC'’s understandingaxth of these documents
and the way the scheme operates is discussed below.

Fig 1.1: Documents that comprise the EAL scheme

Constitution

A 4
Code of practice

\4
Procedures guideline

EAL constitution

1.8.

The EAL constitution provides for the establishmehEAL. It sets out the
objectives of the company, membership requiremamisdecision making and
governance arrangements. The EAL constitution batidenembers to the code of
practice.

EAL code of practice

1.9.

1.10.

1.11.

The EAL code of practice is the key document améifpoint of the scheme.

The code sets out standards that sales agentampty with in conducting door
to door sales. These are referred to as the EAldatds. They include matters
such as:

= requiring a sales agent to identify themselvesgtiergy retailer they represent
and their purpose when in contact with consumers

* requiring a sales agent to provide informationlm@donsumers right to
terminate a contract during the applicable cootffgeriod, and

» the sales agent must not provide the consumerimfthmation that is
misleading or deceptive.

Members are also responsible for ensuring thaetbsdards are complied with.

To this end, the EAL code of practice providesrguirements on the registration,
accreditation, recruitment, training, assessmedtraonitoring of sales agents by
members.
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1.12.

1.13.

1.14.

1.15.

1.16.

1.17.

1.18.

1.19.

1.20.

Members must register and list the accreditatiatustand details of sales agents
employed by them on a central register.

Members must ensure that sales agents employdtebyhave satisfied the vetting
requirements prescribed in the scheme, inclusiygadf of identification, criminal
history checks and reference checks.

Members must ensure that sales agents undertake gob and off the job training
to appropriate levels of competency and undertdikenaal competence assessment
before permitting the sales agent to undertakes saltvities.

To monitor sales agents the code of practice regunergy retailer members to
operate a sales complaint handling process. Thmoparof the sales complaint
handling process is to receive, record and acadgsscomplaints from consumers.

Retailer members are also required to have additipmocedures in place to
monitor sales agent behaviour including an indepahgdost-sale verification
procedure on all consumers that enter into a coinivih the retailer, random field
assessments of sales agents, and annual formaktemep assessments of sales
agents.

The code also provides for the categorising andrdéeg of established breaches

of the code by sales agents and the process fegid&gring a sales agent. The code
allows a sales agent to appeal a decision of tle otanger to deregister a sales
agent.

In addition to setting out processes for monitotimg behaviour of sales agents the
code sets out arrangements for monitoring and tieygoon member compliance
with the scheme. Mechanisms to monitor member camgé include monthly
reporting by the energy retailer to the code managed annual independent
compliance audits of the retailer. Complaints abonambers to the code manager
will also provide a mechanism for monitoring membempliance with the

scheme.

The code provides for sanctions for member non ¢iamge and sets out the
process for this including guidance on the levdbrefach to be imposed.

The code also sets out administrative arrangemantsarrangements for the
promotion and review of the code.

EAL procedures guideline

1.21.

The EAL procedures guideline sets out the procexjyménciples and processes
that underpin the code of practice for the regisgeand maintenance of sales
agents on the EAL register and recruiting, trairang assessing of sales agents.

Changesto the scheme prior to the draft determination

1.22.

As discussed in chapter 3 of this determinatioa ARCC engaged in an extensive
public consultation process in response to EALgliaption for authorisation.
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1.23.

1.24.

1.25.

1.26.

1.27.

1.28.

1.29.

1.30.

A number of interested parties raised significamtaerns with the EAL scheme.
These concerns included the scope and accessifiityormation to be provided
to consumers about the code, inadequate traininggles agents, a lack of pro-
active monitoring of sales agents (with the schenmearily relying on complaints
to monitor sales agents’ behaviour) and inadegaasfithe complaints and
sanctions processes. In addition, submissionsraised concerns about the lack of
consultation undertaken by EAL in developing thieesuoe prior to lodging the
application for authorisation.

The ACCC wrote to EAL on 10 December 2010 seeklagfication about the
operation of many aspects of the scheme. In regpmns number of these
concerns, EAL provided indicative examples of hbwas anticipated that these
aspects of the scheme would operate. Howeverattithe much of the work in
some of these key areas was still to be done aswifgpdetails about how some
aspects of the scheme would operate were stik todbermined.

The ACCC met with EAL on 31 January 2011, and éredruary 2011 the ACCC
expressed significant concerns in writing aboutgteposed scheme. Broadly, the
ACCC'’s concerns related to the lack of clarity atitie information that would be
provided to consumers about the scheme, ambiguitye scheme and the level of
discretion available to decision makers and members

The key areas where the ACCC expressed concerisdeb:

= information to be provided to consumers about teme
= compliance monitoring and reporting
= complaints processes.

The ACCC expressed the view that addressing trmsseens would be likely to
require a substantial review of the structure amttent of the scheme. The ACCC
also indicated that consideration needed to bengiwé¢he way in which key
sections of the scheme interacted, as well aselagonship between the scheme
and external regulatory mechanisms (e.g. statgggrmenbudsmen schemes).

In addition, the ACCC noted that there were a rasfgaovisions in the code and
related documents that were ambiguously wordedbaed to a variety of
interpretations, or where a high degree of disonetvas available to decision
makers or members such that the operation of dde was unclear. The ACCC
noted that such ambiguity was likely to adverseipact on the effective operation
of the scheme.

In response to these concerns, EAL reviewed tlietstire and operation of the
scheme and made what it described as ‘wholesategelsato the underlying
documentation that supports the scheme. EAL subth#th amended application
for authorisation reflecting these wholesale chargell1 February 2011.

In light of these changes, and to allow the ACCfligant time to assess and
consult on EAL’s revised application for authorisat EAL gave the ACCC an
assurance that it would agree to extend the stgttitnoeframe for release of a final
determination until 30 June 2011.
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1.31.

EAL seeks authorisation for a period of ten years.

Other parties

1.32.

Under section 88(6) of the Act, any authorisaticanged by the ACCC is
automatically extended to cover any person namdaeiauthorisation as being a
party or proposed party to the conduct. EAL hasethourrent and future EAL
members as parties to the proposed arrangements.

Draft determination

1.33.

1.34.

1.35.

1.36.

1.37.

1.38.

Section 90A(1) requires that before determiningaplication for authorisation the
ACCC shall prepare a draft determination.

On 11 April 2011, the ACCC issued a draft determamaproposing to deny
authorisation to Energy Assured Limited.

The ACCC was of the view that the majority of pulidenefits asserted by EAL
were either unlikely to be realised or did not exter add to the consumer
protection framework already provided for in thereat regulatory environment.
For example, the scheme requirements around thespro of information to
consumers did not extend protection beyond theimeaents in existing laws and
regulations, and indeed in some respects did nasdar as those provisions.

The ACCC'’s fundamental concern with the schemethaisenergy retailers who
benefit from the activities of door to door salgeiis were not sufficiently
accountable for the actions of the agents that émeyloy and that this manifested
itself in a number of ways. For example:

= consumer groups and consumers were unable to makmaaint about
members under the scheme

» there was discretion as to how member compliante thve scheme would be
monitored and enforced

» the sanctions processes did not appear sufficieigitbyous to deter non-
compliance, particularly in regard to member nompbance and

» there was a lack of transparency of reporting ombex compliance with the
scheme.

The ACCC considered that these aspects weakenéactmives for EAL
members to comply, or to invest in the resourcgsaired to ensure full and
effective implementation of the scheme.

In addition, the ACCC considered that the poteritintonsumer confusion due to
the lower level of protection offered to consumeansler the scheme relative to the
level of protection offered by existing regulatiould lead to a public detriment.
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1.39.

1.40.

1.41.

In making its draft decision, the ACCC considerduktiner it would be appropriate
to grant authorisation subject to conditions. Hogrethe ACCC considered that
the scheme was not sufficiently developed and tberet would be difficult to
articulate effective conditions at that stage.

Following the release of the draft decision the A€bught confirmation of
EAL’s assurance to extend the statutory timefraonedlease of a final
determination until 30 June 2011. On 12 April 20BAL formally agreed to this
extension.

A conference was not requested in relation to ti& determination.

Changes to the scheme after the draft determination

1.42.

1.43.

1.44.

In response to the draft determination EAL reviewezstructure and operation of
the scheme and made further changes to the unagdgicumentation that
supports it. This revised scheme was submittedecdACCC on 13 May 2011.

EAL stated that many of the changes to the docusientformalise procedures
that address concerns raised in the draft detetioma

In response to submissions on the revised schetheegnests for further
information from the ACCC, EAL submitted furthenvrged schemes on 3 June
2011 and 21 June 2011. It is this most recent ersi the scheme that is before
the ACCC for consideration. EAL seeks authorisatmma period of ten years.

The key changes in the revised scheme include:

» the incorporation of existing legislative requirartgeinto the code
= clarification on the operation of mechanisms to itwrsales agent behaviour

= greater guidance on the categorisation of breashit® code by sales agents
and members

* increased guidance to the code manager on thefidation of member
breaches and when it should investigate matters

* increased transparency around the member sangiioosss (including that a
warning notice will be issue prior to any sanctiming imposed on a member)

= arevision of member sanctions
» increased measures for consultation with and reygptd stakeholders, and

= merging the Code of Practice and Complaints Pradessments into one
document.
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2. Background to the application

The applicant
2.1 EAL is a non profit company limited by guarante&ose founding members are:

= the Energy Retailers Association of Australia Lieif ERAAY
= Australian Power and Gas Pty Ltd, and
= AGL Energy Limited (AGL)

2.2. EAL’s other members will be licensed electricitydagas retailers (energy retailers)
and marketing companies that conduct door to dalesson behalf of energy
retailers (energy marketers). All energy retaikemd energy marketers will be
eligible to become a member of EAL. EAL expectd tha majority of energy
retailers and energy marketers in Australia wikdmae EAL members.

2.3. EAL has been established to:

= establish, implement and manage an agreed stafataiee door to door
marketing activities by its members in respectad gnd electricity retail
contracts to consumers

= develop and facilitate training programs to providembers with the
knowledge and capabilities necessary to maintarstandards required by the
scheme and to in turn deliver their own on-goiragning of door to door sales
agents

= administer a register of accredited sales agents

= develop and implement procedures and processesridanand assess the
conduct of sales agents, and

* manage a complaints process and enforce appropaatgions on sales agents
and members when necessary.

Energy retailing
Background

2.4. Until the late 1980s, the electricity supply indystomprised publicly owned,
vertically integrated monopoly suppliers.

2 The ERAA is a peak body representing electricitgl gas retailers in the national energy markets.
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2.5. In the early 1990s, Australian governments embadkereforms to establish a
competitive energy sector. These included:

= structural separation of the potentially compegitparts of the energy supply
chain from the monopoly infrastructure

= corporatisation and privatisation of government edbusinesses
» enabling access to monopoly infrastructure

» the establishment of a wholesale national eletyrioiarket (NEM) in Victoria,
New South Wales, South Australia, Tasmania and\tigtralian Capital
Territory, and

= the opening of retail markets to contestability.

2.6. The development of a competitive energy retailadeas involved the
introduction of full retail contestability (FRC)uH retail contestability is achieved
when all ‘consumerd'are permitted to enter a retail contract withtaiter of their
choice. All states participating in the nationaaticity market apart from
Tasmania have introduced FRC.

2.7. While most jurisdictions have introduced FRC, a petitive market can take time
to develop. As a transitional measure price caplagign continues to apply in
several jurisdictions. All jurisdictions participag in the NEM except Victoria
apply some form of price cap regulation for elexdtyi services. New South Wales
and South Australia apply similar arrangementsais1 g.ustralian governments
have agreed to review the continued use of prips aad to remove them if
effective competition can be demonstrated.

2.8. State and territory governments are responsiblesfguilating retail energy
markets. Governments agreed in 2004, howeveratster several non-price
regulatory functions to a national framework the Australian Energy Market
Commission (AEMC) and the Australian Energy ReguléAER) will administer.
This national energy customer framework is expetiiegdbmmence in participating
states and territories on 1 July 2012. States exnitiaries will still retain
responsibility for the control of regulated prices.

Retail market structure

2.9. Energy retailers buy electricity and gas in whalesaarkets and package it with
transmission and distribution services for saledosumers.

2.10. Energy retailers are required to have a liceneelicenergy to ‘small consumets’
in a particular state or jurisdiction. Where a itetasupplies energy to consumers it
is said to be ‘active’. There are approximatelya2five retailers in states
participating in the NEM at the moment.

% A consumer has the same meaning as customer @ottiext of this paper.
4 Small consumers are residential consumers and bosihess consumers as defined under nationastate and
territory energy legislation
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2.11. There is a mixture of private and government owlmesinesses in the sector. Three
privately owned retailers — AGL, Origin Energy ah&Uenergy — are the three
largest retailers nationally and have a presentieeimajority of states. Simply
Energy and Lumo Energy are significant privateil@tsiin some jurisdictions.
There are some government owned energy retailerexample, Aurora, which
provides electricity to consumers in Tasmaniawaed by the Tasmanian
government. ActewAGL is a joint venture betweenAlustralian Capital Territory
government and AGL.

2.12.  While governments introduced reforms to structyrafiparate the energy supply
industry, the sectors have significant ownershigdi In particular, significant
vertical integration exists between energy retaitkets and upstream energy
production.

2.13. In addition, the Queensland and Tasmanian govertsoem joint distribution —
retail businesses. The Australian Capital Terrigoyernment has ownership
interests in both the host energy retailer anditigor. If links exist between retail
and network sectors, regulators apply ring feneimgngements to ensure
operational separation of the businesses.

Consumer awareness and participation

2.14. Research conducted in 2007 and 2008 for the AEM@vstthat consumer
awareness of their ability to switch energy retasgenigh with 94% and 82% of
residential consumers in Victoria and South Augtradspectively aware of their
ability to switch electricity retailet Similarly, the Independent Pricing and
Regulatory Tribunal of New South Wales (IPART) regpd that 92% of residential
consurrgers in New South Wales are aware of thdityatm switch electricity
retailer.

2.15. The rate at which consumers switch retailer candeel as an indicator of the level
of competition in the retail energy market. Thesrat which consumers switch
retailers is also known as consumer ‘churn’. In@2Q0 Victoria had the highest
level of churn in Australia. Over 20% of small caneers in Victoria switched their
electricity retailer in 2009-10. Queensland hadgbeond highest rate of switching
in Australia with over 15% of consumers having stvid their electricity retailer
in 2009-10

2.16. Consumer switching in the retail energy market gaheoccurs as a result of an
approach from the retailer. ‘A large proportion€ovO0 per cent of electricity and
40 per cent of gas customers in Victoria in 2008)ehbeen contacted by a retailer
either in person, by phone or by some other méaBatvey information from

> AEMC, Review of the Effectiveness of Competition in Etétt and Gas Retail Markets in South Australrst
Final Report 19 September, 2008; AEMR:view of the Effectiveness of Competition in Etagt and Gas Retail
Markets in Victoria First Final Report, 19 December 2007

® IPART, Review of regulated retail tariffs and charges étectricity 2010-2013, Electricity — Final ReppMarch
2010

’ Australian Energy RegulatoBtate of the Energy Market 2010

8 AEMC, Review of the Effectiveness of Competition in Eigtgt and Gas Retail Markets in Victori&irst Final
Report, 19 December 2007
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South Australia in 2008 shows that 66% of customalgson the retailer or a
retailer’s representative for their main sourcenédrmation about energy offers,
and are unlikely to undertake their own investigas

2.17. Despite high levels of switching consumers mayh®getting a more favourable
deal. Research and analysis in Great Britain caeduay the Office of Gas and
Electricity Markets (OFGEM) showed that this wastigalarly the case where
direct sales approaches were concerned. The OF@Ed&rch and analysis
revealed that 48% of gas consumers who switchrasudt of a direct sales
approach do not achieve a price reduction, and dRékectricity consumers who
switch as a result of a direct sales approach tlactieve a price reductidfi.
There has not been any comparable quantitativargsef this nature undertaken
in Australia.

2.18. Surveys conducted for IPART found that almost 7G%auseholds that had
entered into a negotiated contract did so becduesethought it would lead to
lower electricity bills. However, a 2008 survey flthat only 33% felt that their
bills had gone down and 18% felt that their biksltincreased:

Door to door marketing of energy

2.19. As noted by the AEMC, because energy is a homogepmduct, residential
consumers generally do not consider the time, eéiod cost of searching for an
alternative retailer to be worth the potential gaim be made from switchirg.

2.20. There is a significant amount of marketing undestaky energy retailers. Retailers
report that their sales agents contact thousandsrgumers in their direct
marketing campaign's.EAL report that approximately 40,000 homes arerdoo
knocked per working day by energy retailers anit tiepresentativey’

2.21. Door to door marketing is generally conducted Hgsagents engaged directly by
an energy retailer or indirectly through an energyrketer. There are
approximately 16 energy marketers currently opegati Australia and
approximately 1,600 sales agents operating at aaytime®

2.22.  As consumer switching in the retail energy markegaenerally driven by an
approach from the retailer, door to door salesptay a role in providing
information about retail energy services and pricesonsumers. This means that
proper marketing conduct is essential to ensuhiaty¢consumers are able to make
informed choices about their energy and gas retaile

°® AEMC, Review of the Effectiveness of Competition in Eigtgt and Gas Retail Markets in South

Australig, First Final Report, 19 September, 2008

1 OFGEM, Energy Supply Probe - Initial Findings RepdtOctober 2008

M |PART, Review of regulated retail tariffs and charges étectricity 2010-2013, Electricity — Final Repprt

March 2010

12 See for examplAEMC Review of the Effectiveness of Competitidiléatricity and Gas Retail Markets in
Victoria, First Final Report, 19 December 2007

13 ESCV,2008-09 compliance repgrEebruary 2010

1* EAL submission in response to questions raiseth®yACCC, 21 December 2010

> EAL submission in support of application for auikation, 29 October 2010
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Regulation of door to door sales

2.23. Door to door energy sales are currently regulatetbuthe Australian Consumer
Law (ACL) and under state and territory energy fpelegislation and associated
instruments?® State and territory energy specific legislatiofl & replaced by the
national energy retail law and rules currently stthed to commence in
participating states and territories on 1 July 2012

Australian Consumer Law

2.24. The ACL commenced on 1 January 2011. It is setrosithedule 2 of the
Competition and Consumer Act 20{Be Act)

2.25. The ACL provides for specific consumer protectiansund unsolicited sales
practices, including door to door selling, telepbsales and other forms of direct
selling which do not take place in a retail contéixtontains rules regarding the
way in which consumers are approached includinghjieed hours for calling on
people; disclosure obligations on the making ohgreement; consumer rights
including a cooling-off period; and supplier obligas about post-contractual
behaviour.

2.26. More generally, the ACL also provides for protentfor consumers from
misleading, deceptive and unconscionable conduahjipits specific types of
marketing practices, and renders void unfair cattierms in standard form
contracts.

2.27. Some of the unsolicited sales provisions of the A& subject to transitional
arrangements, to give businesses time to comply tfEmsitional arrangements
will be phased out by 31 December 2011.

2.28. The ACCC and state and territory bodies previoustponsible for enforcing state
and territory fair trading laws are responsibledaforcing the ACL.

State and territory energy specific legislation

2.29. Energy retailers are required to comply with enesggcific legislation in each
state and territory as a condition of their enarggil licences in each state or
territory. This legislation is broad in scope bangrally provides for rights and
obligations of energy retailers in relation to Hade of energy to consumers.

2.30. This legislation also contains specific provisiamsund the marketing of energy by
retailers. In a door to door sales context thesgipions generally provide for
requirements around the conduct of sales agenttharidformation that has to be
provided to consumers to enable them to make irddrewitching decisions. Door
to door sales agents are also required to provteduct information disclosure
statements in some jurisdictions when entering antontract with a consumer.

'8 For the purposes of this draft determination imisudes any instruments that retailers must comypily as a
condition of their energy retail licences includiaugy codes and guidelines.
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2.31.

State and territory regulators such as ESCV an@treensland Competition
Authority are responsible for monitoring compliarasel enforcing state and
territory energy specific legislation.

The national energy retail law and rules

2.32.

2.33.

2.34.

2.35.

2.36.

The national energy retail law and rules will regatate and territory energy
legislation. This law is to be implemented by papiating jurisdictions in July
2012.

The national energy retail law and rules will spgdisclosure obligations, a
cooling off period and require retailers to obttia ‘explicit’ informed consent of
a consumer before entering into a contract. They ptovide for the regulation of
marketing activities such as a requirement for gyeetailers to each create and
maintain a no-contact list and to obey no canvagssiradvertising signs at
consumers’ premises. Retailers are also requir&dep records of marketing
activities.

The national energy retail law and rules will gtsovide for a pricing information
guideline developed by the AER. The purpose ofghisleline is to provide
guidance to retailers in the presentation of theaes, and thereby assist
consumers to compare prices offered by retaildrs.guidelines may specify the
manner and form in which retailers prices are presk Under the AER’s current
proposals retailers will be required to provide unmers with a standardised
energy price fact sheet when negotiating with coress at the doorstép.

The AER will be responsible for monitoring complkanand enforcing the national
energy retail law and rules.

The proposed EAL scheme would sit alongside thstiexy national and state
legislation which is regulated by national andestatd territory regulators.

Complaints processes

2.37.

2.38.

2.39.

2.40.

Retailers are generally required to handle comidaimline with the relevant
Australian standard for complaints handling undesteng state and territory
energy consumer protection frameworks. Theresisndar requirement in the
national energy retail law.

A consumer may also complain to the relevant #agérgy ombudsman. State
energy ombudsmen have the power to investigateesulve complaints with
energy retailers.

The relevant state energy ombudsman may declimyéstigate a complaint
where the consumer has not given the retailer soredble opportunity to address
the complaint first.

Resolution of a complaint may involve the retatbdting corrective action or
paying compensation to the consumer. Most casedealewith through

" AER, Position Paper, AER Retail Pricing Information Gelitie, September 2010
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2.41.

2.42.

conciliation between the parties. However, the gnembudsmen do have the
power to make a binding decision if necessary.

The main types of complaint about retailers refatbilling, marketing, credit, and
transfer'® Marketing complaints include those made abouptelee marketing,
door to door sales and other sales channels.

Retailers are currently required to report on theber of complaints by type to
jurisdictional energy regulators. Retailers will feguired to report this type of
information to the AER on implementation of theioaél energy customer
framework. State energy ombudsmen report on thebruand type of complaints
they receive at least annually.

Concerns about door to door energy sales

2.43.

2.44.

2.45.

2.46.

Both complaints to energy retailers (as reportedthie and territory regulators)
and complaints to energy ombudsman schemes aboketing issues have
generally increased in the last two to three years.

For example, marketing complaints to the Energy\atadier Ombudsman Victoria
(EWOV) increased by 33% in 2009/10Similar complaints to the Energy and
Watergmbudsman New South Wales (EWON) increaseiBy over the same
period:

There is also concern that poor marketing practicesadversely affecting
vulnerable or disadvantaged consumers. A repopaoegl for the ESCV in 2008
by the Footscray Community Legal Centre highlightedcerns about retailers
marketing activities to newly arrived refugees tgatarly members of the African
community in the western suburbs of Melbouthe.

In Victoria, concerns about marketing conduct edn enhancement of the
compliance monitoring activities undertaken by B&CV in this area. However,
despite this increase in monitoring, research ualen for the ESCV in June 2009
showed that consumers were still not satisfied vathilers marketing behaviour -
on average consumers gave retailers marketing ehav score of 4.4 out of 18.

18 See the latest annual reports by the state emengudsmen

9 EWOV, submission on Energy Assured Limited appiizes for authorisation, 24 November 2010

20 EWON, submission on Energy Assured Limited apfitices for authorisation, 24 November 2010

L Footscray Community Legal Centre and the Finar@@minselling Service Ing;he African Consumer
Experience of the Contestable Energy Market inttest of MelbourneMarch 2009

22 ESCV,Energy retailers comparative performance reportieipg and the competitive market 2008;09
December 2009
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3.1.

Submissions received by the ACCC

The ACCC tests the claims made by the applicastipport of an application for
authorisation through an open and transparent @ubhsultation process. To this
end the ACCC aims to consult extensively with ieséed parties that may be
affected by the proposed conduct to provide theth thie opportunity to comment
on the application.

Prior to the draft determination

The applicant’s supporting submission

3.2.

3.3.

Broadly, EAL submits that the scheme provides fgnificant public benefits that
outweigh any anti-competitive detriment. It subntiitat the scheme will provide
for:

» improved standards of doorstep marketing of energy

» improved consumer protection and consumer confielémough rigorous
recruitment, training, assessment and accreditgtiocedures.

= more informed consumer choice as standardisedrigawill ensure consumers
receive the highest quality of information on eryecgntracts offered by sales
agents.

= improved competition at the retail level as impmbstandards of door to door
sales techniques will encourage consumer switching.

» a standardised national regime and continuous ivepnent in doorstep
marketing activities through the monitoring of cdrapce against clear
parameters and the imposition of sanctions whepeogpiate.

» reduced regulatory costs by reducing the numbeowiplaints received by
state ombudsmen and regulators, and by removing sditihe burden on
regulators to undertake monitoring and enforceraetion.

EAL submits that the scheme will have little, ifyairmpact on competition. It
submits that the scheme is open to all energyleesaand energy marketers and
similarly, that the participation of all sales atgeis encouraged.

Interested party submissions on the original appliation

3.4.

3.5.

The ACCC sought submissions on the original apptiodrom around 120
interested parties potentially affected by the @jagibn, including consumer
groups, energy ombudsmen, industry, regulatorsstatd fair trading departments.

The ACCC received submissions on the original apgibn from:

= Consumer Action Law Centre (CALC)
= Consumer Affairs Victoria (CAV)
= Consumer Utilities Advocacy Centre (CUAC)
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3.6.

3.7.

3.8.

3.9.

3.10.

3.11.

3.12.

3.13.

3.14.

= Energy and Water Ombudsman New South Wales (EWON)
= Energy and Water Ombudsman Victoria (EWOV)

= Queensland Consumers Association, and

» Queensland Council of Social Service (QCOSS).

A summary of the public submissions received fraterested parties on the
original application follows.

EWON and EWOV welcomed the initiative noting thergasing number of
marketing cases (which includes complaints) beemdted by their offices.

Consumer groups did not support the proposal asdda number of concerns
about the scheme.

At a broad level consumer groups considered tleastheme lacked a clear
measurable objective and that it focused too mucimdividual sales agents rather
than the responsibilities of energy retailers. Taksp raised concerns around the
accessibility of the scheme submitting that theesoh as drafted would be difficult
for consumers to understand and that there wasmsumer guide or brochure to
explain the scheme to consumers.

Specifically, consumer groups had concerns thastdwedards required of sales
agents did not go beyond existing legal requiresiantl that the scheme relied too
much on complaints as the mechanism to monitossajent’s behaviour.

Consumer groups also raised a number of concethglvé complaints process. In
particular they noted that it could create confudmr consumers and discourage
them from making a complaint to state energy omimeats They also raised
concerns that under the scheme, consumers andrmeenguoups were precluded
from lodging complaints about EAL members. Furtthery argued that the
sanctions on members in breach of the scheme prosisvere too weak.

As well as identifying issues with the existing tamt of the scheme consumer
groups suggested a number of additional measuaesdhld be included in the
scheme such as the creation of a do not knockteegaiopting revised salary
incentives for sales agents and compensation faswsuers in certain
circumstances.

Consumer groups also had concerns with the prabas&AL undertook to
develop the scheme. They did not think that EALartabk effective consultation.
In particular they argued that there had beendichdonsultation with consumer or
community stakeholders in the development of these and therefore key
aspects of the scheme that relate to consumemiatoyn and awareness were
underdeveloped.

CAV expressed concerns with how the scheme woulgitinin the current
regulatory framework and complaints mechanismalsth argued that clear
independent governance arrangements should beporeded into the scheme and
that consumer representation should be considerpdraof those arrangements.

DETERMINATION 15 A91258 & A91259



Submissions on the revised scheme

3.15. Following a letter from the ACCC on 4 February 2@dHich outlined significant
concerns with the proposed scheme, EAL made widaisitribed as ‘wholesale
changes’ to the scheme to address the conceresl taysthe ACCC and interested
parties.

3.16. The ACCC sought further submissions on the amesdieedme and received
submissions from:

= Aegis Direct

= Appco

= Australian Power and Gas

= Brotherhood of St Laurence (BSL)

= Consumer Utilities Advocacy Centre (CUAC)

= COTA Senior Voice (CSV)

= Energy and Water Ombudsman NSW (EWON)

= Energy and Water Ombudsman Queensland (EWOQ)
= Energy and Water Ombudsman Victoria (EWOV)

= Energy Industry Ombudsman South Australia (EIOSA)
= Ethnic Communities’ Council of NSW

= Lumo Energy

= Moreland Energy Foundation

= Queensland Council of Social Services (QCOSS)

* Red Energy

=  Simply Energy

» The Smart Group

= Truenergy, and

= Uniting Care Australia (UCA).

3.17. A summary of the public submissions received fraternested parties on the
amended application follows.

3.18. EIOSA, EWOQ and EWON supported the initiatives msgd in the amended
application. EWQV also supported the proposal lfiigred some recommendations
to ensure that the benefits of the scheme weriseealSpecifically EWOV
recommended improvements around the structureecd¢theme documents, how
systemic issues will be identified and addressedhdiance reporting, consumer
awareness and the role of EAL in relation to regutaand ombudsman schemes.

3.19. Energy retailers and energy marketers welcomedrtiended scheme and
considered that it would provide a material pubkmefit. In particular they argued
that the establishment of a central register amadstrdised recruitment, training
and monitoring of sales agents will have publicdfgs.
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3.20.

3.21.

Consumer groups and community organisations dicgugport the amended
scheme and did not consider that it would resudt net public benefit. In general
they considered that the amended scheme did nat@we the inherent conflict of
interest of both sales agents and retailers to mmaeisales by confusing or
pressure selling energy services to consumers.udwgrsgroups considered that
there remained inadequate consideration of theurnesin the revised scheme and
that it put too much distance between sales agenjaged to undertake door to
door activities and the retailers who engage them.

Consumer groups continued to have a number of cos@ound the promotion of
the scheme to consumers, the complaints procesdesaactions, and the
compliance monitoring and reporting requirementthexscheme.

Following the draft determination

3.22.

3.23.

3.24.

3.25.

3.26.

On 11 April 2011, the ACCC issued a draft determamain relation to the
applications for authorisation. The draft deteramion proposed to deny
authorisation.

A conference was not requested in relation to th& determination.

The ACCC received four submissions from interegtadies in response to the
draft determination from:

= Consumer Utilities Advocacy Centre (CUAC)
Public Interest Advocacy Centre (PIAC)

= Queensland Consumers Association, and
= Queensland Council of Social Service (QCOSS).

These submissions supported the ACCC’s proposigry authorisation of the
scheme.

The ACCC also received a submission from EAL irpoese to the draft
determination.

Submissions on revised scheme

3.27.

3.28.

In response to the draft determination EAL madéhkiramendments to the
scheme and underlying documentation.

The ACCC sought submissions on the amended schetdneeeived 10
submissions from:

= Australian Power and Gas (APG)

= Mr Chris Connolly

= Community Information Victoria Inc

= Consumer Affairs Victoria (CAV)
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Consumer Action Law Centre (CALC)

Consumer Utilities Advocacy Centre (CUAC)

Energy and Water Ombudsman New South Wales (EWON)
Energy and Water Ombudsman Victoria (EWOV)

Financial and Consumer Rights Council (FCRC)

Public Interest Advocacy Centre (PIAC), and

Queensland Council of Social Service (QCOSS)

3.29. Consumer and community organisations generally sgga@uthorisation of the
scheme. APG supported authorisation of the schemel&EWON. EWOV
supported authorisation subject to conditions.

3.30. The views of EAL and interested parties are oudliimethe ACCC'’s evaluation of
the arrangements in Chapter 4 of this determina@apies of public submissions
may be obtained from the ACCC'’s website
(www.accc.gov.au/AuthorisationsRegister) and biofeing the links to this
matter.
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4. ACCC evaluation

4.1 The ACCC'’s evaluation of the scheme to self regutktor to door energy sales is
in accordance with tests found in:

= section 90(8) of the Act which states that the ACED@Il not authorise a
proposed exclusionary provision of a contract,ragesment or understanding,
unless it is satisfied in all the circumstances tha proposed provision would
result or be likely to result in such a benefithe public that the proposed
contract, arrangement or understanding shouldlbe@dl to be given effect to.

= sections 90(6) and 90(7) of the Act which state¢ tha ACCC shall not
authorise a provision of a proposed contract, gearent or understanding,
other than an exclusionary provision, unless sassfied in all the
circumstances that:

= the provision of the proposed contract, arrangeraeonderstanding in
the case of section 90(6) would result, or be ikelresult, or in the case
of section 90(7) has resulted or is likely to résul a benefit to the public
and

» that benefit, in the case of section 90(6) woulthaigh the detriment to
the public constituted by any lessening of comjmetithat would result, or
be likely to result, if the proposed contract aaagement was made and
the provision was given effect to, or in the cakseztion 90(7) has
resulted or is likely to result from giving effectthe provision.

= sections 90(5A) and 90(5B) of the Act which stduat the ACCC shall not
authorise a provision of a proposed contract, gearent or understanding that
Is or may be a cartel provision, unless it is §atisin all the circumstances
that:

= the provision, in the case of section 90(5A) wawsllt, or be likely to
result, or in the case of section 90(5B) has redudr is likely to result, in
a benefit to the public and

» that benefit, in the case of section 90(5A) woultheigh the detriment to
the public constituted by any lessening of commetithat would result, or
be likely to result, if the proposed contract aaagement were made or
given effect to, or in the case of section 90(5&)neeighs or would
outweigh the detriment to the public constituteday lessening of
competition that has resulted or is likely to ré$tdm giving effect to the
provision.

4.2 For more information about the tests for autholsaand relevant provisions of
the Act, please see Attachment C

The relevant area of competition

4.3 The first step in assessing the effect of the confir which authorisation is
sought is to consider the relevant market(s) affibly that conduct.
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4.4 EAL submits the relevant areas of competition are:

= the market for the retail supply of electricity &mdgas to residential and small
business consumers and

= the market for the supply of door to door salenageervices to energy
retailers by energy marketers and/or sales agents.

4.5 The ACCC generally takes the view that there atediased markets for the retail
supply of electricity and gas. However, for thegmse of assessing this
application, the ACCC considers the relevant aocé@empetition affected by the
proposed conduct are those identified by EAL.

4.6 EAL noted that some elements of the scheme maypallyg raise competition
concerns under the Act. These include requirenfentsccreditation of sales
agents, requirements that prevent more than onebereemgaging the services of
any one sales agent and requirements in relationttemploying marketers that
are not also EAL members.

The counterfactual

4.7 The ACCC applies the ‘future with-and-without tesstablished by the Australian
Competition Tribunal (the Tribunal) to identify ameigh the public benefit and
public detriment generated by conduct for whicthatisation has been soudfit.

4.8 Under this test, the ACCC compares the public beaeél anti-competitive
detriment generated by arrangements in the futuhe iauthorisation is granted
with those generated if the authorisation is nantgd. This requires the ACCC to
predict how the relevant markets will react if aurtkation is not granted. This
prediction is referred to as the ‘counterfactual’.

4.9 EAL submits the counterfactual absent the schenbe tither:

» the status quo; or

= conduct that would not compel compliance, applyctgans or include a
register but which might include the following:

0 a set of standards and core competencies which sresmimuld be
encouraged to adhere to;

o the provision to members of materials to assignthgéth the training of
sales agents; and

o the display by sales agents who pass the trairfiag &AL logo and/or
indication that they are members of an EAL scheme.

2 Australian Performing Rights Associati¢h999) ATPR 41-701 at 42,936. See also for exandplstralian
Association of Pathology Practices Incorpora{@®04) ATPR 41-985 at 48,556; Reedia Council of
Australia (No.2) (1987) ATPR 40-774 at 48,419.
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4.10

411

The ACCC notes that some elements of the schemears®yconcerns under the
Act. Accordingly, the ACCC considers that absenharisation EAL and its
members would be unlikely to adopt the schemesicutrent form.

In relation to the two potential counterfactualsntified by EAL, the status quo
requires EAL to comply with existing regulation whiincludes consumer
protection. The other counterfactual identifies aldeption of standards that
members would be encouraged to comply with andiédvelopment of training
materials to assist members to train sales agemtoged on their behalf.

Door to door energy marketing

4.12

4.13

The ACCC considers that door to door selling inghergy sector raises a number
of complex and inter-related issues.

Unlike many other industries, energy retailers mlgdominantly on door to door
marketing for the majority of their new customérrhis feature of the industry
means that, uniquely, consumers considering switcbnergy retailers will often
be solely or largely reliant on the information yiced to them by door to door
sales agents. This fact, together with the nattitke product being sold (an
essential service) and the location in which the &kes place (in the customer’s
own home), means that sales agents for energyersthave a position of
considerable responsibility in relation to the rmi@tion provided to potential new
consumers, and the sales techniques used.

Information asymmetry

4.14

4.15

4.16

The ACCC notes that door to door selling in thergnsector ordinarily occurs in

a context where there are information asymmetrg@@éen the sales agent and the
consumer. Specifically, the sales agent will gelhehave better information about
the proposed transaction than the consumer.

Furthermore, door to door selling generally océara context where consumers
may not be well informed about alternative offdérattmay be available in the
market and are heavily dependent on the informatigaplied to them by the sales
agent.

Such information asymmetries can lead to a consaewapting different terms
than they would if they were to obtain adequatermiation on which to base their
switching decision.

Conflicts of interest

4.17

4.18

Door to door selling in the energy sector involgates agents being paid a
commission by energy retailers if they entice comsts to switch energy
providers.

It is well recognised across a range of industhes remuneration structures based
on sales commissions involve conflicts of intetbat potentially result in conduct
to the detriment of consumers.
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4.19

4.20

4.21

4.22

4.23

In the energy retail sector, the ACCC considersshtes agents face a potential
conflict between providing clear and appropriateieel to consumers (which may
mean they do not entice a consumer to switch seip@nd using high pressure
sales techniques (which means that they enticedhgsumer to switch and get paid
commission). Retailers also face a conflict ofieg¢ between ensuring that their
sales agents behave in an appropriate and complanfwhich may mean fewer
sales) and allowing aggressive marketing stratggiagch generate additional
sales).

EAL states that any conflict of interest arisingenapplies in all industries and
under all sales channels. EAL submits that resil@nd the marketing companies
they engage, have extensive controls in placegarerthat the protection of
consumers is maintained as a key objective ancedrthat it is not in a retailer’s
best interest to benefit from an agent’s sales ravttee sale has occurred
unlawfully or through the use of high pressureditac

Similarly, APG argues that while retailers ben&fim a successful sale, a non-
compliant sale or customer complaint results imi§igant costs for retailers in
managing and resolving the customer issue. Fulitttiee non-compliance results
in an Ombudsman complaint the cost to retailersec&eed several hundreds of
dollars.

The ACCC notes the comments by EAL and APG, arghiticular, accepts that
sales agents who engage in misconduct can crest® (@ecluding reputational
damage) for retailers.

However, the ACCC remains of the view that the reemation structure in this

area (i.e. commission selling) particularly in ttestext of door to door sales
creates an inherent conflict of interest for batkrgy retailers and their sales
agents which has the potential to result in conthattadversely affects consumers.

Pressure selling

4.24

4.25

4.26

4.27

As noted above, both sales agents and energyerstahare a strong financial
incentive to entice and encourage consumers talswitergy retailers.

In the context of door to door selling, consumeesadten susceptible to making
hasty and possibly unintended decisions. Unlessfudér managed, commission
sales can provide an incentive for agents to pressall or mislead consumers,
particularly in the absence of regulation thatulels consequences or sanctions for
such conduct. The harm associated with pressuiegsedn occur even where
consumers are well informed.

Inadequate information and pressure selling tectesgnay lead to consumers
purchasing goods or services that they do not walater regret purchasing, or
paying a higher price for the good or service beedhey are unable to assess the
claims or benefits of the good or service offergldtive to a comparable service.

For example, consumers may be uninformed as tdiffegences between peak
and off-peak pricing and may be unable to makenformed decision as to how
specific energy packages could best meet theirsmaed what alternatives are
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4.28

4.29

4.30

4.31

4.32

available in the market. Consumers may also hdtieudty assessing the
reliability of the claims made by the sales ageakimg the sales pitch to them.

A number of interested party submissions raiseadeos regarding the conduct of
sales agents and identified specific instancesavtieor to door sales agents have
misrepresented the features (such as length ofamireind charges) associated with
the new contract’

Interested party submissions also noted that dndoor sales approaches are often
unsolicited and often involve high pressure saehriques at a person’s hofie.
These sales techniques may place undue influencermumers so that they enter
into a contract which they later regret, or in sarases, enter into a contract
unwillingly. This pressure from door to door sates complicate decision making
for the consumer as the consumer may be uncomfentath the sales agent being
on their doorstep and eager for them to leave, thatithey do not rationally
analyse the information and service presenteddales agent to make an informed
choice. This form of pressure is not as prevalemtther forms of direct sales or
consumer initiated sales.

In addition, submissions from consumer groups yhiéd concerns about the
impact on vulnerable groups in the community whesarsceptible to pressure
selling technique®’®

Submissions from CUAC and BSL referenced a studiectaken for ESCV which
identified concerns with door to door sales agantstheir interaction with
vulnerable consumers such as the African commumitiye west of Melbourne.
This study indicated that of a sample of 20 conssni® had signed door to door
sales contracts and had not been informed of, denstood, their right to a cooling
offzgeriod and six consumers had not understooyl ltlhé entered into a contract at
all.

These concerns are supported by submissions flamestergy ombudsmen who
have noted the increase in the number of marketrandfer complaints. For
example, EWOV noted that complaints had risen fd089 cases in 2007-08 to
11,528 cases in 2008-69Similarly EWON submitted that complaints about
energy retailers increased 34% in 2009-10.

Role of the scheme

4.33

The ACCC considers that well designed self regatafthrough mechanisms like
codes of conduct) can be an effective tool to asidtiee market failures discussed
above, thereby generating significant benefitdbfmh consumers and the market.
For example, prescribing standards of behaviourghies agents must follow,
committing resources such as training to promaotimgpliance with those
standards, pro-active monitoring to ensure thamedstrds are followed, a robust,

24 CALC submission to ACCC, 13 December 2010

%5 CALC submission to ACCC, 13 December 2010

26 QCOSS submission to ACCC, 24 November 2010

2’ ESCV, The African Consumer Experience of the Contestab&rgy Market in West Melbournklarch 2009
28 CUAC submission to ACCC, 23 November 2010

DETERMINATION 23 A91258 & A91259



4.34

4.35

4.36

4.37

transparent and independent complaints processaiondth consumer concerns if
standards are not followed, and meaningful sanstiopromote compliance will
all assist in minimising incentives to engage inhsaonduct.

Accordingly, the ACCC supports efforts by indudimyimprove outcomes for
consumers and the efficient operation of marketsuth the adoption and
enforcement of self regulatory mechanisms like sasfeconduct’

CAV notes that consumers are currently experienailayel of confusion around
codes of conduct (for example the Code of Conduclifarketing Retail Energy in
Victoria) and energy regulatiofl. The ACCC agrees that it is important that any
new self regulatory mechanisms enhance consumerstadding of their rights
and do not confuse consumers about their rightatir the creation of
unnecessary additional complexity.

For self regulation to be effective in addressimg itharket failures outlined above,
the ACCC believes that there needs to be rulesatigainambiguous, transparent
and enforceable. Robust, independent oversigliteo$elf regulatory role and
effective sanctions are also vital to the effeste®gs of such schemes.

The extent to which the EAL scheme achieves thbgectives is discussed below
in the ACCC'’s assessment of public benefits.

The scheme

Self regulatory scheme

4.38

4.39

The scheme submitted for authorisation by EAL selaregulatory scheme. Self
regulatory schemes are those which set out spet#ralards of conduct for an
industry in relation to the manner in which theyldeith the members of the
scheme as well as consumers. The industry is efgmwnsible for monitoring
compliance with and enforcing those standards.

The ACCC'’s ‘Guidelines for developing effective uotary industry codes of
conduct’, set out some of the relevant charactesi$dr an effective industry code.
These include:

2% ACCC, Guidelines for developing effective voluntary indpusodes of conducEebruary 2005
%0 CAV submission to ACCC, 7 December 2010
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= clearly set out objectives and rules

» industry and consumer awareness of the code

= administrative arrangements for implementing ancebiging the code
» effective complaints handling processes

»= anindependent review mechanism of complaints vagpdlecisions

= commercially significant sanctions for non-comptian

= mechanisms to collect data, monitor compliancemogide accountability,
and

= aregular review process to ensure objectivesettitle are being realiséd.

4.40 EAL submits that ‘the ACCC must consider the EAbeame that is before it.
Whether or not the EAL Code of Practice and otlo&udhentation is the ideal or
preferred system of self-regulation is not a mdttat goes to the likely public
benefit of the arrangement that is beforé4t.’

4.41  As occurs with the ACCC’s assessment of self regunfacodes in other sectors,
the ACCC acknowledges that it is not assessingnidngts of whether self
regulation is the most appropriate mechanism teessdconcerns about the
behaviour of sales agents. Indeed, the ACCC suppffdrts by industry to
improve outcomes for consumers and the efficieetrafmon of markets through the
adoption and enforcement of self regulatory medmasilike codes of conduct to
address the problems of information asymmetry aedsure selling in the door to
door marketing of energy.

4.42  These objectives are also supported by stakehalugdtgling energy marketers
and retailers, state energy ombudsmen and a nushbensumer groups. Indeed,
'UCA appreciates the preparedness of energy netadesystematically and
comprehensively review their approach to door toraoarketing, and to recognise
the difficulties that this approach poses for maagsumers®® QCOSS submits
that it ‘would be willing to support a self reguday scheme that promised to
effectively address problems in energy marketigWOV welcomes EAL’s
approach to the self regulation of energy retdildosr to door marketing activities
and maintains that the code is an opportunity igereonsumer confidence in
retailers’ marketing practicés.

Objectives of the scheme

4.43  The objectives of the scheme are also set oueifefkl. code of practice which
states that:

31 See Guidelines for developing effective voluntary irtdusodes of conducACCC 2005
32 EAL submission to ACCC, 13 May 2011

%3 UCA submission to the ACCC, 7 March 2011

% QCOSS submission to the ACCC, 25 May 2011

%8 EWOV submission to ACCC, 4 March 2011
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The code creates a self-regulated industry scheraehtance compliance
with the existing Federal and State-based regyldtamework applying to
the door to door marketing of energy to both residéand small business
consumers. Not only does the code seek to impleveampliance of
energy retailers that subscribe to the code, Isat thle energy marketing
companies that often perform door to door salethein behalf. EAL’s
membership comprises both energy retailers andygmearketers. The
code aims to:

= promote consumer confidence in door to door saléisd energy industry

= provide consumers with a better overall experien@nergy sales at the
door

= improve the standards and effectiveness of dodotw sales in the
energy industry

= reduce the rate of sales complaints, and
= discipline and/or remove “rogue” sales agefis.’

4.44  These objectives are reinforced in EAL’s most réseibmission to the ACCC where it
states that ‘the scheme has been developed witbrdibection of consumers as the key
objective. A good door to door sales experien@epsiority for EAL.”’

4.45  The code sets out that it seeks to achieve thgeetes by:

= establishing a central register of sales agentshthae been accredited under the
scheme

= providing for a national scheme that ensures sajesats are recruited, trained and
assessed in a consistent manner across the industry

= providing for a national scheme for the monitorafgloor to door sales agents,
where any proven breach of the EAL standards msyltran disciplinary measures
and deregistration from the register for 5 years

= providing for a scheme which ensures that whemawmer complains about the
conduct of a sales agent with the EAL standardsthiese are handled in a
consistent manner by energy retailers

= strengthening the regime of compliance to the @dsiring that members are
consistently monitored independently through mgntbports and annual audits
under the code (which are in addition to the retgpmereporting obligations), and

* imposing sanctions on Members that fail to compitywthe requirements set out in
the Code, noting that sanctions may also be impbgede relevant energy
regulator®

% EAL code of practice
37 EAL submission to the ACCC, 2 June 2011
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4.46

4.47

4.48

4.49

Notwithstanding the general support for the obyegiof the scheme, some
stakeholders have expressed concern with the opeiftthe scheme.

For example, QCOSS ‘is concerned that the propssieeme limits the responsibility
of energy retailers for eliminating inappropriatarketing practices by minimising the
likelihood that they will face a significant penatir cost as a result of misconduct by
sales agents acting on their behalf. The sanctiwasable when members breach the
code are weak and difficult to impose, and theamisinwillingness to accept
information about members’ compliance from the pylhstead relying mainly on
members to provide honest and accurate reportsmplaints.*

EAL submits that some of the concerns expressambgumer groups are not within
the scope of the matters that the ACCC should dengn assessing the public benefit
of the scheme. These issues include:

= the merits of doorstep selling and whether it stidod outlawed

= avenues for consumer redress (additional to the tigcomplain) should seller
misconduct occur

= the appropriate structure of sales agent remuoeraind incentives, and

= the need for EAL to have a complaints handlingesysto receive and action
complaints from consumers which would duplicatesaatsiderable cost, the
existing ombudsmen and fair trading avenues of daimig°

The ACCC agrees that the merits of doorstep selimdywhether or not sales agent
remuneration and incentives are appropriate fallida the scope of its consideration
of the authorisation application. The ACCC mustasghe scheme that is before it.
However, many of the issues identified by consugneups remain relevant to the
consideration of the public benefits arising frdma scheme as they are linked to
whether or not the scheme effectively protects goress and improves market
outcomes. EAL submits that the scheme seeks teweelthis very objective through
the mechanisms outlined in the code of practiceeasut above.

Public benefit

4.50

451

Public benefit is not defined in the Act. Howewlie Tribunal has stated that the term
should be given its widest possible meaning. htiqdar, it includes:

...anything of value to the community generally, aoyntribution to the aims pursued by society
including as one of its principle elements ... theiagement of the economic goals of efficiency
and progres$

EAL submits that the scheme offers significant adages whereby ‘public benefit
outweighs negligible (if any) anti competitive detent™* including:

% EAL Code of Practice

39 QCOSS submission to the ACCC, 25 May 2011

“9 EAL submission to the ACCC, 17 March 2011

“l Re 7-Eleven Storg4994) ATPR 41-357 at 42,677. See dBeeensland Co-operative Milling Association Ltd
(1976) ATPR 40-012 at 17,242.
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4.52

4.53

4.54

4.55

» improved standards of door step marketing of energy

= |ower rates of inappropriate or unwelcome conthetsveen sales agents and
consumers

= anindustry approach to address ‘rogue’ agentsnioae between energy retailers
and marketers through an independent deregistrptmress

= a more professional approach to the selling andketiaig of energy contracts
= Detter overall experiences for consumers

= fewer complaints to regulators and ombudsman aticel to the conduct of sales
agents

» improved customer confidence
= more informed customer choice
= improved competition at the retailer level by eneming customer switching

= the streamlining of processes and uniformity ingékection, recruitment, training
and competence of sales agents industry and naiamthereby promoting
certainty, consistency and compliance efficienerghin the industry, and

» reduced administration and enforcement costs iedusy government bodies,
especially those involved in the oversight of stadsed energy codes of conduct.

EAL submits that the scheme ‘will clearly deliverbstantial enhancements to member
compliance, consumer confidence, consumer choideampetition in the energy
industry.*®

In assessing this application, the ACCC is mindfuhe direction of the Australian
Competition Tribunal (Tribunal) that “the ACCC ceequire, in the proper exercise of
its discretion, that the conduct yields some suttitemeasure of public benefit if it is
to attract the ACCC'’s official sanction”.

The ACCC accepts that a scheme which improves coamsaonfidence in the energy
retail sector by addressing the issues of inforomaéisymmetry and pressure selling by
sales agents is a worthy objective with the po#titdi achieve public benefit.

The extent to which the scheme will realise thadaip benefits will depend on
whether consumers are aware of the scheme and evledtbctive compliance and
sanction frameworks are in place such that retaidro employ sales agents have an
incentive to invest sufficient resources into tiagnsales agents and monitoring
compliance with the scheme. If the scheme doesactueve the benefits that it purports
to achieve, the scheme may result in a loss ofuraes confidence such that it creates
a public detriment.

“2 EAL submission to ACCC 11 January 2011
43 EAL submission to the ACCC, 13 May 2011
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4.56

The operation of the scheme and the ACCC’s assegsrhehether it delivers a public
benefit is discussed below.

Consumer awareness

4.57

4.58

4.59

4.60

4.61

The ACCC considers that for the EAL scheme to lecéfe, it is important that
consumers understand the standards of behavioermged by the scheme and the
recourse available to them if they consider thémedards have not been met.

There are two levels of information that will beopided to consumers under the
scheme:

= information that will be provided to consumers tater into a contract (or on
request from a consumer), and

= information that will be provided to consumers thet door knocked but who do
not enter into a contract.

The code itself will also be available on the EAkhsite and members’ websites.

In the draft determination the ACCC raised concénas the consumer awareness
aspect of the scheme was underdeveloped. In partitie ACCC considered that:

= information to be provided to consumers did notliekfy meet the same standards
required by legislation, and

= information on the scheme provided to consumers avbaloor knocked but who
do not enter into a contract was not sufficierfietlitate the making of a complaint
by the consumer

In addition the ACCC noted that marketing matetioabe provided to consumers that
enter into a contract or on request from a consumasrnot available in languages
other than English. A discussion of each of thes&erns and the extent to which EAL
has addressed these concerns follows.

Information to be provided to consumers did not explicitly meet the same standards required
by legislation

4.62

4.63

4.64

The ACCC considers that the information to be mtedito consumers in the scheme
should as a minimum meet the same standards redduwrthe law to ensure that
consumers are not confused about their rights aled sigents obligations.

In the draft determination the ACCC identified tkia¢ standards of conduct required in
the scheme did not explicitly meet the same statsdair conduct required of sales
agents under legislation.

In particular the ACCC identified that:

= the scheme did not include a requirement for sadests to advise a consumer as

soon as practicable, but in any event before statt negotiate, that he or she must
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leave the premises following a request by the coreswas required under the
Australian Consumer Law (ACt9

the scheme was not explicit about when sales agentsto provide information to
consumers about their right to terminate duringdbeaing off period and in what
form this information has to be provided as reqiineder the ACf>

the scheme was not explicit about the times tHassayents can and cannot call
consumers as prescribed under legisl&fjcand

information required to be provided to consumesd émter into a contract at the
door step did not explicitly meet the same stanslasdprescribed under the ACL
and the national energy retail rulés

4.65 The ACCC noted that providing consumers with infation about standards that do
not meet minimum legislative requirements had themtial to confuse consumers and
could create a public detriment.

4.66 Inresponse to the draft determination EAL revigezlcode to incorporate legislative
requirements. In particular the revised scheme now:

includes a requirement for a sales agent to adieseonsumer that he or she must
leave the premises on request as soon as praeti@aflin any event before starting
to negotiate a contract

includes a requirement that the consumer is nbetoontacted by the energy
retailerfor at least 30 dayafter a request to cease contact was made (this
requirement reflects the ACt?)

explicitly sets out that the sales agent is to g®¥he consumer with information,
in writing and before entering into a contraetbout the consumer’s right to
terminate the contract during applicable coolinigapid other termination periods,
and the way in which a consumer may exercise tphat r

is explicit about the times that sales agents calncannot call consumers as
prescribed under legislation, and

explicitly sets out information required to be pided to consumers that enter into a
contract at the door step in line with the ACL ahe national energy retail rules.

4.67 CAV suggests the revised code ‘creates confusionrar what, when and how
information should be provided to consumers’. hgiders that ‘information described
in 5.1(3)(a)-(e) of the code is information thatasumer should be made aware of

4 Schedule 1, Clause 74 of tBempetition and Consumer Act 2010

> Schedule 1, Clause 76 of tBempetition and Consumer Act 2010

6 For example, Schedule 1, Clause 73 ofGoenpetition and Consumer Act 2010

4" Schedule 1, Clause 79 of tBempetition and Consumer Act 20410 rule 64 of th&lational Energy Retail

Rules

“8 Clause 75 of the Competition and Consumer Act 2ridreplicated in Clause 4.1(8) of the EAL Code of

Practice
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4.68

4.69

4.70

4.71

before entering into a contract [and therefore]ghease used in 5.1(3) of the code “or
as soon as practicable” is problematit’.

CAV suggests that ‘this phrase also creates camfushen read alongside section
5.1(4) of the code which deals with documentatiwat must be provided to a consumer
and notes that sales agents must provide any mlaieraccordance with the

legislation and that documentation may includeittetautlined in section 5.1(3) of the
code. To be compliant with section 5.1(4) of thdeeand meet ACL requirements
regarding the provision of documentation to conssiegents would have to provide
documentation that sets out information such asepmmediately after an agreement
is entered into. This creates confusion when reanjunction with the phrase “or as
soon as practicable” used in section 5.1{3).’

The ACCC notes CAV’s concerns. The ACCC also ntitasthe term “as soon as
practicable” is used in the national energy retaés regarding the provision of
information®! To avoid confusion, and in response to a requestfther information
from the ACCC, EAL agreed to remove the phrasecteebr as soon as practicable
after the formation of a contract’ in clause 5.8} )¢f the code and replace it with ‘in
accordance with all applicable laws, including &@L...’

The ACCC considers that this change reduces teéHdod of consumer confusion
around their rights and sales agents obligatiomslation to the provision of
information when entering into a contract.

Overall, the ACCC considers that EAL’s revisionséarought the code in line with
legislative requirements and thereby minimisedrigieof consumers being confused
about their rights and sales agents’ obligations.

Information on the scheme provided to consumers who are door knocked but who do not
enter into a contract to facilitate the making of a complaint

4.72

4.73

4.74

Information to be provided to consumers that emiera contract (or on request from a
consumer) includes ‘EAL marketing material’. Thetsout the standards required of
sales agents under the scheme, contact detailsf@nergy retailer and contact details
for the ombudsman amongst other matters.

Consumers that are door knocked but who do not enttea contract are advised of
the name of the sales agent, the member they esgrasd their purpose. Sales agents
are also required to produce an identity card és¢lconsumers. However, these
consumers will not be provided with any materialtio@ scheme.

In the draft determination the ACCC stated thatli@ scheme to achieve the objective
of improving consumer confidence, sales agentsldimirequired to provide all
consumers door knocked with sufficient informatiorfacilitate the making of a
complaint in the event that the consumer’s expegemith a sales agent representing
an energy retailer is not compliant with the code.

49 CAV submission to ACCC, 30 May 2011

%0 |bid

*1 Rule 62 National Energy Retail Rules
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4.75 The ACCC suggested that in addition to providing dlgent’s name, the member they
represent and the purpose of his or her visit @sired under the scheme, sales agents
should also be required to provide all consumes 8nocked with a contact telephone
number to facilitate the making of a complaint melyag their experience. The ACCC
also considered that other means of improving cmeswawareness of the scheme
should be considered by EAL such as providing pdetpto all consumers door
knocked and bill insertions by all retail members.

4.76 Inresponse to the draft determination the ACC@stihat the revised scheme includes
a requirement for the identity card to be produoga@ sales agent to include contact
details of the energy retailer. There is also a reyuirement for sales agents to explain
that if the consumer is not happy with the way thaye been dealt with, they can
contact the retailer or energy ombudsman to mataglaint.

4.77  Inresponse to the revised scheme EWOV continuggintain that information about
the EAL scheme should be provided to all consuraedssuggested that this should be
a condition of authorisatiotf.PIAC argues that ‘without proactive information
provision at the point of contact, the code prosititle benefit to consumers who have
not entered a contract but have been subjecte@toating misconduct® CUAC is
concerned that consumers who are door knocked hoitde not enter into a contract
will not be provided with the EAL marketing matdria

4.78 Inresponse to submissions EAL repeats its viewitheould be costly and impractical
to provide every consumer door knocked with infaioraabout the code. EAL
estimates that 40,000 premises are knocked ondzgcim the energy industry which
amounts to 12 million premises per year (assumgtiqng occurs 6 days per week). It
estimates that approximately 750,000 customersbedt retailers due to door to door
sales in the 2010 calendar yéar.

4.79 EAL also notes that it will embark on other pronootl, marketing or advertising
campaigns to ensure that the code is understoodlisiide to all parties including
consumer groups. EAL also states that retailers elest to adopt some of the
additional means of promoting the code but thanshrine such requirements in the
code as a condition of authorisation would be poshibitive on members and may
impede participation in the scheme, particularlysaller energy retailers.

4.80 The ACCC accepts that providing all consumers #oorcked with the EAL marketing
material is likely to be costly and impractical aswlld impede participation in the
scheme. However, the ACCC considers that consutinar&xpress an interest in
obtaining more information but who do not enteoiatcontract should, as a minimum,
be provided with the contact details of the retaiethe event that they wish to make
an enquiry or complaint about the sales agent.

4.81 The ACCC sought further information from EAL onghssue. In response EAL has
inserted a new clause in the code which require&l marketing material to be

2 EWOV submission to the ACCC, 27 May 2011

3 PJAC submission to the ACCC, 24 May 2011

> CUAC submission to the ACCC, 25 May 2011

:Z EAL submission to the ACCC, 2 June 2011
Ibid
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provided to consumers if requested by the consamehere a consumer expresses an
interest in obtaining more information.

4.82 The ACCC is satisfied that this is an outcome Widdtpromote consumer awareness of
the scheme in a cost efficient and practical wdne ACCC notes that in addition to
requirements on sales agents to provide EAL marggetiaterial to consumers that
enter into a contract, or express an interest tainimg more information, retailers
(particularly the larger retailers) may also ekecpromote the scheme by additional
means.

4.83 The ACCC also notes that EAL has revised the schierrelude a requirement that
the ‘EAL marketing material’ will be made availabiesix common languages. The
ACCC welcomes this change as it considers thailligssist in improving consumer
awareness of the scheme and consumers’ rightsadesl agents responsibilities under
the scheme.

4.84 In summary, the ACCC considers that the consumarawess aspect of the scheme
now provides a better basis for consumers to beeawfaand understand their rights
and sales agents obligations under the schemeanfidimation requirement standards
in the scheme now meet the minimum information regoent standards in the law. In
addition, the ACCC considers that a large numb&oasumers will become aware of
the scheme and their rights and sales agents reiggdiies through the mechanisms
identified in the scheme. The ACCC therefore camrsidhat the consumer awareness
aspect of the scheme has the potential to reabggndicant public benefit.

4.85 The ACCC notes that the regulatory environmentustiog the Australian Consumer
Law and the new national energy retail law, israearly stage of development. In light
of this, the ACCC considers that the operatiorhefconsumer awareness mechanisms
in the scheme warrant careful review at the enti@futhorisation period in the event
that EAL seeks reauthorisation at that time.

Compliance
Monitoring sales agents

4.86 The scheme proposes to improve sales agents’ coimdiine door to door marketing of
energy and sets out standards of behaviour thatageust comply with in the code.

4.87 The scheme requires retailers to ensure thats$h&s agents comply with the code by
requiring retailers to:

= undertake recruitment, training and accreditatibsates agents in accordance with
the code

= maintain a central register of sales agents, and
= monitor sales agent behaviour.

4.88 The scheme prescribes that the conduct of salegsag@l be monitored by receiving
and recording complaints and using proactive meassuch as independent
verification checks and random field audits. Eatthese mechanisms for ensuring
compliance is discussed below.
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4.89 EAL submits that this training and accreditatioginee, aimed at instilling and
enforcing the EAL standards can be expected tafgigntly improve the quality of
doorstep marketing of energy.

Recruitment and training

4.90 The code requires that all prospective sales ageatscreened using a 100 point
identification check and a criminal history chelfla sales agent has been previously
registered on the EAL register to another memlhercode allows the member
proposing to employ the sales agent to contactntiesmber to ascertain the sales
agent’'s competency for reference check purposes.

491 The code requires that all new sales agents matrga off the job and on the job
training before undertaking sales activities onabietf the member. Off the job
training must be provided on the following matters:

the operation of the code, in particular the mamtp sales complaint, disciplinary
procedures and the levels of breaches as wellaspération of the EAL register

the EAL standards and all the relevant laws andlaign

the legislative and regulatory obligations applyiaghe supply of energy in the
jurisdiction in which the sales agent is to operateluding the energy retailer’s
obligations and consumer rights

information about the member necessary to fulgl thle

product knowledge and sales techniques to effdgtperform the role

changes in the market and to products/services

respecting consumer privacy, ethnicity and diversit

recognition and treatment of vulnerable consumers

safety as it relates to the consumer and the agkast

the role of the energy ombudsman

examples as to what constitutes misleading, deaepti unconscionable conduct
and false representation (inclusive of coercion lza@ssment) in the energy
industry

what the sales agent must give to and disclodeeteadnsumer, and

any matters identified through consultatfon.

4.92  On the job training is conducted out in the fieldhaan experienced sales agent. After
successful completion of the training, sales agardsequired to complete a formal

5" EAL Code of Practice
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4.93

4.94

4.95

competence assessment. This involves a practadldssessment of sales agents to
meet the required standards.

In response to the ACCC draft determination EAL &las included a requirement for
the stakeholder working group under the schemeéstuds appropriate training
packages to address concerns about door to da. Jddese packages can be
recommended for adoption in the scheme.

In response to the revised scheme Mr Chris Consoifjgested that ‘identifying
authority to enter into a contract, and recognisind managing complaints should also
be included in the list of training matters. QCQOfferied EAL’s willingness to act on
the recommendations of the stakeholder working groating the lack of clarity

around this process.

While noting that the suggestions by Mr Chris Cdlynmay improve the scheme, the
ACCC maintains the position that it took in theftceetermination. That is, the ACCC
considers that the training subject matters thaidentified in the scheme are
comprehensive and have the potential to realisgbagbenefit. Further, the ACCC
considers that a comprehensive training and adatexh program could serve to raise
sales agents’ awareness about required standabdhabiour and their obligations to,
and consumer’s rights under, applicable legislatiormddition, while noting QCOSS’s
concerns, the ACCC welcomes the requirement fostieeholder working group to
recommend training packages to address concermg dbor to door sales to EAL.

Sales agent registration and accreditation

4.96

4.97

4.98

4.99

Under the scheme, EAL will establish a central dasa to record the details and
accreditation status of each sales agent. Memh#rsenprecluded from engaging

sales agents who are not registered on the EAlbdsaéa If a sales agent is found to not
comply with the EAL standards and their non-compi@cannot be remedied by
retraining and development, a member may ask tte owmnager to deregister the
sales agent. Deregistration will last for five year

EAL submits that this will prevent ‘rogue’ saleseags from being able to operate in
the industry. TRUenergy submits that the most ingrdrbenefit of the self regulatory
code is the tracking of door to door sales agdrdstiave been dismissed from another
retailer for contravening industry rules or for pbehaviour, and that the only way to
mitigate instances of ‘rogue’ doorknocking is wille establishment of a register which
includes all retailers’ sales agents/doorknocRers.

The EAL register will automatically change a sagent’s accreditation status from
‘provisional’ to ‘approved’ four weeks after thelessiagent's start date in the register.
Further the same clause sets out that the EALtexgasll automatically renew a sales
agents approved accreditation status for a fudBanonths unless the member advises
that the sales agent has not passed the formaletenge assessment.

Aegis Direct ‘strongly supports that the code wittoduce public benefits through the
establishment of an industry central register &mdarious accreditation statuses.’ It

8 QCOSS submission to the ACCC, 25 May 2011
%9 TRUenergy submission to ACCC, 3 March 2011
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states that ‘where proven breaches are recorddueargister [the code allows]
members to review a sales agent’s accreditatidorigiat recruitment which prevents
the deregistered agents moving between membetise oecruitment of sales agents
that persistently breach the standafds.’

4.100 APG states that ‘the registrations system will eashat agents who do not come up to
standard or who wilfully conduct themselves in caméntion of the required standard
are deregistered. Therefore under the scheme a@hyagient will no longer be able to
operate in the market. This is a vast improvemarthe current position where an
agent (who is not up to standard) is free to maatevben retailers...” Similarly,

EWON states that ‘of particular benefit is the mrsal to register marketing agents and
to bring some oversight to the source of the migjafi complaints concerning
misleading marketing, the agents actually engageldeé misleading activity’*

4.101 QCOSS recognises that there are benefits to trgddles agents though the EAL
register. However, it submits that the onus shbeldn members to advise when a
sales agent has passed their competence assegsinett the accreditation status
being changed or renewed rather than the statosnatitally being changed and it
being (l;é) to the member to advise when the competasgessment has not been
passed:

4.102 The ACCC maintains its view in the draft determim@atthat maintaining a register of
sales agents, and the requirement that membersnmby deregistered agents, is
potentially an effective means of preventing salgsnts that have engaged in ‘wilful
or gross misconduct’ (being the test for deredi®md from continuing to undertake
doorstep sales. To the extent that the registrgioness prevents sales agents that
have engaged in wilful or gross misconduct fromagigg in doorstep sales, the ACCC
considers this to be a public benefit.

4.103 The ACCC also notes that the scheme enables memabeesy the accreditation
history of agents with the permission of the salgsnt. If a sales agent has been
previously registered on the EAL register to anothember, the scheme makes
provision for the member proposing to engage thessagent to contact the previous
employer/member for reference check purposes.

4.104 The ACCC considers that the EAL register has thermi@l to be effective in providing
a central database for monitoring the competensales agents employed by members
of the scheme and realise significant public besefi

Mechanisms to monitor sales agents’ behaviour

4.105 Under the scheme members are required to monitbregrort to the EAL appointed
code manager on the behaviour of their sales agents

4.106 In addition to receiving and reporting on complairgceived from consumers the
revised scheme requires retailers to undertake:

% Aegis Direct submission to ACCC, 2 March 2011
L EWON submission to the ACCC, 25 May 2011
2 QCOSS submission to ACCC, 4 March 2011
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= anindependent post sale verification on all corexgrthat enter into a contract with
a sales agent to confirm with consumers that tlzene lentered into a contract and
that the consumer was satisfied with the way thewas conducted

= monthly random assessments of 5% of sales ageatthdkie obtained an approved
accreditation status, and

= an annual formal competency assessment of an dectadles agent.

In the draft determination the ACCC noted ambigaityund how these processes
would operate. For example, the ACCC noted thatetails had been provided about
who will undertake the independent post sale \eaifon process or any other aspect of
the independence of this process. In addition thex®ambiguity about the nature and
frequency of the random assessments on sales agents

In response to the draft determination EAL hasfotarthat the post sale verification
process will be conducted by a call centre thatdependent to the member or a
separate verification team contained within the iners’ business.

EAL has also clarified that 5%f sales agents will be subject to monthly random
assessments and that these may include: the “rmgystepping” of a sample of
consumers that were contacted by sales agentsdonotenter into a contract, and
assessments of sales agents while the sales agéps sales activities where the
sales agent is randomly selected and the assessnuemte by an approved assessor.

In response to the revised scheme CUAC suggesaettite code should stipulate a
sampling process that ensures that all sales agentsaptured for assessment over

time’.%3

The ACCC considers that the mechanisms identifiexve are appropriate compliance
mechanisms in a self regulatory scheme. In addittemACCC notes the improved
clarity around these processes in the revised seh&éhe ACCC considers that these
processes have the potential to generate a pudstiefib.

Enforcement

4.112

4.113

The ACCC considers that for the code to achievebjective of increasing consumer
confidence there needs to be compliance with tedsirds prescribed in the scheme,
and effective sanctions in the event that enertpilees or sales agents employed by
energy retailers do not comply.

The scheme provides for sanctions on sales agemitoged by members and also on
members directly. The scheme also makes provisiosdies agent and member
sanctions to be appealed and for reporting on ciamge.

Non-compliance by sales agents

4.114

The scheme provides that where it is proven, upeestigation, that a sales agent has
breached the code, the breach is to be categ@assadevel one, two or three breach

83 CUAC submission to the ACCC, 25 May 2011
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depending on the severity of the conduct. The catedf the conduct, if proven, is
then used to inform consequential action. See tlle

Clarity about the type of conduct that will falkineach category is important because
the number of complaints by category type is atdended to inform member
compliance with the scheme. It is also importamase, a category three level
complaint, if proven, is intended to result in themissal of the agent and his or her
deregistration from the EAL register by the codenagger.

Certainty, clarity and transparency in this arepadicularly important given the
potential conflict of interest for members in theural role of enforcing the sales agent
complaint process and incentivising sales agentsadmise sales and revenue.

In the draft determination the ACCC raised sig@aifitconcerns about the code’s
provisions concerning the categorisation of breadiyesales agents. In particular, the
ACCC was of the view that providing false inforneettiabout exit fees or promising
discounts that do not apply is serious misleadorggact and would contravene a series
of consumer protection laws. Accordingly, the ACGahsidered that such conduct
should be categorised as a level 3 breach. Fuitire ACCC considered that the
provision of false information of this type was ilkrly to result merely from a lack of
training, which is the sanction applicable for aeletwo breach.

Table 4.1: Levels of breaches for sales agefits

Sales agent sanctions — enforced by energy retaser

Type Level 1 Level 2 Level 3 (referred to code
manager)
Breach (as | Minor Serious or persistent Wilful or gross miscood
defined by
EAL)
Sanction Coaching or Retraining and change statufegister reflect ‘suspension’
retraining in register to ‘development’| or ‘deregistration’ and sent

to code manager

Examples of | = Agentdid not| = Two level 1 breachesin| = Two level 2 breaches in

conduct display ID 3 consecutive months 6 consecutive months

badge » Misinformation about » Forgery and fraud
= Agent was termination fees by = Intentionally misleading
flippant or genuine mistake or deceptive conduct
rude to the = Promoting a discount = Taking advantage of
consumer that does not apply by consumers
genuine mistake circumstances
4.118 Similarly, the ACCC also noted concerns in subroissiabout the process for

establishing the level of breach to be attributed tales agent where non-compliant
conduct is repeated. For example, the ACCC notadelel 1 breaches will be

% Adapted from EAL presentation of proposed schetidzebruary 2011
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4.123

4.124

escalated to level 2 breaches if the conduct isatgal across different months but not

if the conduct occurred in the same month. In $bEnario a sales agent that engages in
level 1 non-compliant behaviour on®8arch and T April it will be assigned a level

2 breach. Whereas a sales agent that engages-tongsliant behaviour on*1March

and 3% March will be assigned a level 1 breach.

In summary, the ACCC did not consider that the sans on sales agents would be
effective in improving the standard of behaviousales agents as the sanctions did not
reflect the seriousness of the conduct in all eivstances. As such, the ACCC
considered that the scheme would not realise igsgoted public benefit in this area.

In response to the ACCC draft determination EAL tlasfied that a level 2 breach
will be imposed on a sales agent that provideg faformation about termination fees
or promising discounts that do not apply by gennmstake Intentionalmisleading

and deceptive conduct will result in a level 3 loedn addition, EAL has simplified
the process for establishing the level of breadbetattributed to a sales agent where
non-compliant conduct is repeated.

In response to the revised scheme CAV submitstt@tACL makes no such
distinction when it comes to a trader providingé&br misleading information [and
that this distinction] may cause confusion for aonsrs, particularly when it comes to
understanding the sort of behaviour they shouleeixfrom sales agents, and what
their rights and options for recourse are whengemaengages in false or misleading
behaviour.®

CALC notes the lack of reference to the impact @anscimers in relation the different
levels of breaches. It considers that ‘many ofttfeaches in levels 1 and 2 are equally
as serious [as those in level 3] based on theiaatgpon consumers, including the
misrepresentation, whether by mistake or not, @ahdiscount does not apply to that
particular customer. This is a misrepresentatictentaw and likely to be a significant
inducement to consumer®.’

In response to these submissions and in resporiggher information from the
ACCC, EAL submitted that ‘the level 2 breach existgive sales agents that make a
genuine mistake the chance to correct impropenbeta(where the breaches are not
wilful or examples of gross misconduct) so that amanted dismissal and
deregistration from the industry does not resudtsimply deregister a sales agent
because of a genuine or honest mistake surelyrduigsass the test of natural justice.
Deregistration is a serious penalty that could idep sales agent of their livelihood
for some time®’

The ACCC has some concerns about the credibilitfisiinguishing between mistaken
and intentional misleading and deceptive conducaddition the ACCC notes that the
key provisions of the ACL do not distinguish betweaetentional and mistaken
behaviour. However, in the context of applying semms, the ACCC considers that
EAL may have a legitimate concern that in somesésaay be unfair for a sales
agent to be deregistered for a single incidento¥iging false information

%5 CAV submission to the ACCC, 30 May 2011
¢ CALC submission to the ACCC, 31 May 2011
" EAL submission to the ACCC, 2 June 2011
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unintentionally as a result of a genuine mistakeaddition, as noted by EAL, if this
conduct is repeated more than once in the couraesof month period then this would
result in a level 3 breach and deregistration efgales agent under the schéfhe.

On balance the ACCC does not consider this to hesare that would necessarily
undermine the effectiveness of the scheme. Howéuaeaches of this type were
regularly categorised as ‘unintentional’ then thiauld be a significant concern. This
aspect of the scheme is therefore something teaA@CC considers requires careful
monitoring by the EAL code manager and code audmoaddition, this is an aspect of
the scheme that the ACCC will review at the enthefinitial authorisation period to
assess its effectiveness.

In addition to sanctions for sales agents, a samg{process must adequately address
the inherent conflict of interest for energy regesl who employ and train sales agents
and also directly benefit from sales agents’ saleg. ACCC considers that any non-
compliance by sales agents may be linked to thmuress that retailers and marketers
invest in training. For example systemic breacHdbecode by a large number of
sales agents may be evidence of the retailer fidlig their training obligations
under the code. Incentives for retailers to futigse obligations and comply with the
scheme will depend on the effectiveness of thetgarecprocess for members
discussed below).

Overall, the ACCC considers that the revisions ntadEAL mean that the sanctions
in the scheme more appropriately reflect the seness of the corresponding conduct
and therefore, are likely to assist in improving #tandard of behaviour of sales
agents.

Non-compliance by members

Monitoring member compliance

4.128

4.129

4.130

Member compliance will be monitored by an indepen@®de manager appointed by
EAL. The revised scheme provides for member compé&awith the scheme to be
monitored by:

= monthly reporting to the code manager by retailers
= annual compliance audits on members, and
= receiving complaints about members

The code manager must investigate all potentiadires of the code by members
raised though these mechanisms.

The annual compliance audits will be undertakearbyndependent auditor engaged by
EAL and will cover matters such as:

= jssues relating contacting and contracting withscmners and ethical conduct of
sales agents

% EAL submission to the ACCC, 2 June 2011
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4.138

= the adequacy of recruitment, training, assessmehtranitoring of sales agents,
and

= the consistency and accuracy of the member’s casegion of breaches by sales
agents

The compliance audit may include random checkd@ih energy retailers and
marketers) and surprise field checks on sales.

The scheme has been set up such that membersy emelbgdsmen, consumer
advocacy groups, energy regulators, regulatorydsodir the government can raise a
complaint about a member under the code.

In the draft determination the ACCC noted the caitrole played by the code manager
in monitoring compliance with the scheme. With tinisnind, the ACCC considered
that there was a lack of guidance to the code nar@ghow it will identify systemic
issues in monthly reporting on compliance by retaifor investigation.

In response to the draft determination, EAL cledfin the revised code that retailers
themselves will identify systemic issues throughthty reporting to the code manager
and that the code manager must investigate alhpatdreaches of the code through
the mechanisms identified.

The ACCC notes that a retailer will be exposedatactions for not reporting systemic
issues to the code manager and that this is provdden example of a systemic breach
which attracts a level 3 sanction in the code. Hmwegiven that the identification and
reporting of breaches by retailers relies on retaito act in good faith, the ACCC
considers that this is something that should bgetjomonitored by the code auditor
and reviewed by the ACCC should EAL seek reauthtias of the scheme at the end
of the initial authorisation period.

The ACCC also raised a concern that consumersingoatticular, consumer groups
could not make a complaint to EAL about a membeleuthe scheme. In response to
the draft determination EAL has changed the revesetk so that consumer advocacy
groups can raise a complaint about a member uhdescheme. The ACCC also notes
that while individual consumers are still precludesin directly raising a complaint
with EAL, the code has been clarified to ensure ém&rgy ombudsmen or regulators
can raise a complaint about a member that arige &oindividual consumer’s
complaint..

EAL argues that consumers should more appropriatatyplain to the retailer, the
relevant energy ombudsman or the regulator andotio®iding consumers with an
additional avenue of complaint will create confursfor consumers. In addition, it
argues that consumer complaints made to the emetgjjers under the sales complaint
handling process will become known to EAL througbntinly report and audit
processes. Further, EAL noted that the energy osrhad or relevant energy regulator
can raise complaints from consumers to EAL abaueaber.

The ACCC welcomes the fact that consumer advocemypg can now raise a

complaint about members under the scheme as thgaeisations can be well placed
to identify systemic issues of non-compliance.
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The ACCC notes that the code now explicitly stétes a complaint received by the
code manager from an individual consumer will demred back to the member to
resolve directly (if the consumer has not alreatiynapted this), or will be referred to
the relevant energy ombudsman or regulator if tresamer is dissatisfied with the
respons&’ The code has also been revised to clarify thatggnembudsmen or
regulators can raise a complaint about a membegrihd scheme that might have
arisen as a result of a complaint from an individwwasumer.

The ACCC expects that energy ombudsmen in partieulbplay an important role in
ensuring that complaints from individual consuntbeg suggest a breach of the code
are referred to EAL for investigation.

Therefore, while the ACCC notes that consumers siedres are still precluded from
directly raising a complaint with EAL, there areat avenues for complaints from
individual consumers to be actionned and takendodwrurther, the ACCC considers
that providing an additional avenue of complaintifalividual consumers may add
unnecessary costs to the administration of thenseh®y duplicating existing
complaints mechanisms and could potentially conbagesumers.

In general, the ACCC considers that mechanismsatitar member compliance have
the potential to be effective in encouraging retaitto comply with the scheme. The
scheme now provides for clear processes aroundcbawpliance will be monitored
and by whom.

Process for sanctioning members

4.143

4.144

4.145

4.146

The revised code sets out the following processhieisanctioning of members.

Where an issue of non compliance is identifiedi®ydode manger then the code
manager must issue the responsible member(s) witlhiee warning them that they
have suspected of having breached the code anchmeending that remedial action be
undertaken to address the issue.

If the member fails to meet the obligations imposadt under a warning notice or the
code manager has not waived the requirement to lyomih the warning notice
(because the member satisfies the code managehéhstispected code breach didn’t
occur for example) the code manager must impos@eisn on the member.

The scheme provides for six levels of sanction thay be imposed on members. The
code manager determines the level of sanction b@séae following criteria:

= The type of breach (these are classified as: noperational, serious operational,
material, systemic, or failure to meet action plemgosed by previous sanctions)
(see table 4.2)

=  Whether the member has had any previous warnirigasobr sanction imposed in
the past two years

*= Previous sanctions on other members to promotestensy

% Clause 26(2), EAL Code of Practice
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The costs of compliance to members to ensure thaaetion required is
proportionate to the issue that it seeks to renfayattitude of the member will
also be considered)

Table 4.2 Types of breach for each level of membsanction

Sanction | Description of breach Example
Sanction 1| = Minor operational breach Minor failures in
maintaining the EAL
Operational and minor but does not have a direct | register properly.
public facing impact. A small technical or supedic
breach of the operations of the code.
Sanction 2| = Serious operational breach Serious operational
breach:
Operational and serious but does not have a direct
public facing impact. More than a technical or Not undertaking the
superficial breach of the operations of the codd &n | adequate training of
a clear contravention of a member’s obligations. | sales agents.
= Material breach, or
Material breach:
A significant breach of the EAL standards that is
isolated in nature yet has impacted, or has the A sales agent
potential to impact, a large number of consumers. | breaches the code ar
Where the member can demonstrate that the breaghon investigation it
was not an inherent issue with the member’s was found that the
compliance to the code. sales agents was
deregistered
= Three level 1 sanctions in 3 months.
Sanction 3| = Systemic breach Quantity of level 1, 2
or 3 sales agent
A breach of the EAL standards that is not isolated | breaches exceeds 1%
nature and may have affected, or have the potetttial of the number of
affect a large number of consumers. Where a membpeonsumers contacted
cannot demonstrate that the breach is not an infitere for the month.
overall issue with the member’s compliance to the
code.
Sanction 4| = Three or more sanction 2s in six months N/A
= Two sanction 2’'s and one sanction 3 in six months,
= Two sanction 3’s in six months.
Sanction 5| = Member has failed to comply with agreed action plariN/A
arising from audit conducted under sanction 4, or
= Two sanction 4’s in 12 months
Sanction 6/ = One sanction 5 and continues to fail to comply | N/A

agreed action plan arising from the audit under
sanction 4
Two sanction 5’s in 12 months.
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4.154

4.155

Where a breach is attributable to the energy markbe code manager may determine
that:

» both the energy retailer and energy marketer igestitp the sanction
= adifferent sanction is imposed on the energy narlas is to the energy retailer, or
= only the energy marketer receives the sanction.

Unless immediate remedial action is required trdeaoanager will provide an
opportunity for the member to discuss the circumsta of the failure to meet its
obligations under the warning notice and the predasanction, and if possible, resolve
points of difference. The code manager will thesuesa notice of breach.

Where the sanction proposed is more significamnt thaanction 1, one member of the
code panel must approve the sanction before ibeamposed. The code panel can
uphold the determination of the code manger ortgubesthe decision with his or her
own decision.

The member may appeal a decision of the code managede panel. One or three
members of the code panel will hear the appealrdipg on the level of sanction to be
imposed and at the election of the member.

In the draft determination the ACCC identified tirétical role played by the code
manager and the code panel in enforcing the codresnbers. With this in mind, the
ACCC identified that there was a lack of guidarcéhte code manager in its role of
triggering the sanctions process having identifiditeach. Similarly the ACCC
identified a lack of guidance to the code managedrthe code panel around the level
of sanction to be applied. The ACCC considereditinatlack of guidance and
discretion would reduce the accountability of tbee manager and code panel. The
ACCC also considered that the scheme would befnefit being more explicit about
how panel members are to be selected for hearsgs aldress concerns about
whether individual members are appropriately gieaifwhether there would be any
perception of bias or whether there are any othssiple conflicts of interest.

EAL states that in response to the ACCC draft detextion ‘EAL made wholesale
changes to the sanctions process applicable to emsmabd has particularly sought to
limit the discretion afforded to the code managet panel...’

In response to these changes CUAC suggests tleatldbsification of what constitutes
the different types of breaches needs clarification

EWOV is concerned that the example in the schenaesyktemic breach does not
adequately describe a systemic issue as it reqiedsreach to have been conducted
by numerous sales agents. EWOV suggests that Sgggsues in marketing can result
from the conduct of a single sales agent which freentially affects large numbers of
customers. It considers that clarification to theach example is required so that all
types of systemic issues are actively identified] appropriate action taken to prevent
further complaints arising.

EAL submits that ‘to define a systemic issue aggested by EWOV is unwarranted
and impracticable under the code. If EWOV'’s recomdation were to be adopted
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there is an unacceptable risk that Level 2 or addres [by sales agents] that are
isolated in nature, despite no inherent issuearotrerall system of the member will
record a Sanction 3 against the member, pursudahetwvarning notice being issued.
Furthermore as only two Sanction 3’s can be reabedminst a member within 6
months, the appropriation of this type of breacthts sanction will result in
unnecessary audits on members as Sanction 4 wiliggered. To enshrine this
[EWOV'’s] definition in the code would be cost prbhive on members and will
impede participation in the scheme.’

The ACCC notes and understands EAL’s concerns. Mewéhe ACCC also accepts
EWOV’s submission that a systemic issue in marketian be reflected in the conduct
of a single sales agent which then potentiallyci$fiéarge numbers of consumers.

After further consideration, EAL has amended thanegle of a systemic breach in the
code from:

Statements that are intentionally misleading oegéee in nature being made consistently in
relation to a particular matter Inpmerous Sales Agents as opposed to being an isolatedeintid
and reported to the Code Manager under clause(35.1

to

Where under clause 26.1 (3) the Code Manager res@Wember Complaint of statements that
are intentionally misleading or deceptive in natoeing made consistently in relation to a
particular matter bgne or moreSales Agentand the Member, to which the Member
Complaint relates, cannot demonstrate that the bregh was not an inherent issue with the
Member's compliance to the Coder due to a specific, individual or isolated facto

The ACCC considers that this revision ensurestttascheme now appropriately
covers a range of circumstances that may consttsgstemic issue.

Overall, the ACCC considers that the revised scheoweprovides an appropriate level
of clarity around:

= when the code manager will impose sanctions antette of sanction to be
imposed

= the role of the code manager and the code patnleéindual role of enforcing the
code and

= how members of the panel will be determined to {ade in appeals.

Rigour of sanctions on members

4.160

4.161

In the draft determination the ACCC also raisedceons about the rigour of the
sanctions to be imposed on members noting thaiubc will only be informed about

a sanction if a level 5 and level 6 sanction haeshienposed. The ACCC noted that this
limited transparency may dilute the incentivesrigailers to comply with the scheme.

In response to the draft determination EAL revigetdsanctions that may be imposed
on members for breaches of the code. As well asgihg the general nature of the
sanctions at each level EAL has also increasettdnsparency around when member
sanctions are imposed. In particular the ACCC nibtas
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the EAL Board is now notified of a level 1 sanctigithout identifying the member

(previously the EAL board was not notified of adét sanction)

the EAL Board is now notified of a level 2 sanctiooluding the identification of
the member (previously the EAL Board was not nedifof a level 2 sanction)

the EAL Board, the relevant energy regulator amdethergy ombudsman are now

notified of level 3 and level 4 sanctions on a men(previously only the EAL
Board were identified of a breach at these levelsjl,

the public will continue to be informed about leBend level 6 sanctions as
before.

4.162 Table 4.3 sets out the levels of sanction and erg#®n of the sanction at each level.

Table 4.3 Sanctions that may be imposed on membearsthe code

Sanction

Description of sanction in the code

Sanction 1

Member to provide undertaking not teeetoreach. EAL Board is notified of th
breach (member not named)

e

Sanction 2

Formal letter of admonishment is issoedember. Member details to the code
manager its strategy to rectify the issue and implats an agreed action plan to
prevent the problem reoccurring at its cost. EAlaibis notified of the member
breach.

Sanction 3

As sanction 2 except that EAL Board, rilevant energy regulator and the ene
ombudsman are notified of the members breach.

rgy

Sanction 4

Member appoints an independent codecaiudiaudit the areas of activity wher
the breach occurred at the members cost. Membailsi the code manager its
strategy to rectify etc. Formal letter of admonigimi EAL Board, relevant
energy regulator and the energy ombudsman araatbtf the breach.

[¢7)

Sanction 5

As per sanction 3 except that in addibiher stakeholders and the public will
also be notified of the breach.

Sanction 6

Member deregistered (permanently or ¢eanjpy) and membership cancelled. /
public statement will be issues that identifiesri@mber, states the section of t

P

code breached and the period of deregistration.

4.163 QCOSS submits that ‘although the revised code gesvgreater clarity about how
sanctions will be determined, it appears that EAk further weakened the sanctions
regime. The amended code now provides for warnatiges to be issued to members
who are suspected of breaching the code priorrotigsms being imposed,
recommending corrective action....Even if sanctiaesi@posed, it is unlikely that
members would ever face any real penalty for briegdine EAL code.’

4.164 The ACCC recognises QCOSS'’s concern but notegtieatode manager must
consider any previous warning notice or sanctiopdsed on the member in the past
two years when considering whether to impose atgsmon a member. Further, the
ACCC notes that the General Insurance Code of ieeaallows for sanctions to be
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imposed where members have failed to correct ahf8adowever, this is an aspect of
the scheme that the ACCC will consider at the drttieauthorisation period should
EAL apply for reauthorisation of the scheme.

Mr Chris Connolly submits that the ‘the overridiregjuirement for the code manager
and code panel to consider compliance costs tdertan determining sanctions
undermines the entire sanctions process...There sgmitar requirement on the code
manager to consider the damage that the breach hmagk had on the reputation of the
industry or the impact on consumers of the bre&ch.’

The ACCC notes Mr Connolly’s concerns. In this eoitthe ACCC notes that the
code manager will need to take into account a tsaakfactors to ensure that the
compliance action required is proportionate toitlseie that it seeks to remedy. The
ACCC considers that it will be appropriate to revigis approach once the code is
more established and stakeholders have had expendth its operation. Accordingly,
the ACCC notes that this is an issue that warrelote review at the end of the
authorisation period should EAL apply for reautbation of the scheme.

The ACCC welcomes the increased rigour relatingpéonature of the sanctions and
the increased transparency of sanctions imposedeonbers, particularly in relation to
informing the energy ombudsman and energy reguédiout sanctions. As noted
earlier, effective sanctions are necessary foctite to achieve the objective of
increasing consumer confidence.

Reporting on compliance by members with the scheme

4.168

4.169

4.170

Reporting on compliance is important because atexeincentives for retailers to
comply with the scheme, thereby encouraging a rulbficompliance. This is likely, in
turn, to lead to improved standards of behaviousdlgs agents which should improve
consumer confidence. Reporting is also importanabse it provides information
about the performance of the scheme as a wholerawitles accountability to the
code manager and the code panel in their funcbbnsonitoring compliance and
enforcing the scheme.

Public reporting is the most effective form of refpay in terms of encouraging
members to comply with the scheme as it exposesiémeber to reputational risk.
Reporting on member compliance to other key stakien® such as the regulator also
provides incentives for retailers to comply witle ttcheme.

The revised scheme provides for reporting at difietevels and to different
stakeholders. It provides for:

= Monthly reports prepared by retailers providedh® ¢ode manager (as discussed
above)

= Quarterly updates provided to the EAL Board, mempenergy ombudsmen and
energy regulators

O General Insurance Code of Practice, May 2010
" Mr Chris Connolly oral submission, 24 May 2011
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Detailed annual compliance reports provided tovigial members, the code
manager and the energy regulator

Consolidated annual compliance reports providatie¢dEAL Board, members, the
code panel and at the next meeting of the stakehaldrking group. The code is
silent on whether this report will identify indiwidl members.

An annual public report.

The ACCC also notes that:

the code manager will engage with the relevantggnembudsman to share
information on member issues identified and thelewf sales complaints
received, and

that level 2 and level 3 sales agent breachedwiteported to the energy regulator
(where applicable) including the action that waetato address the breach, the
remedial steps implemented and, if appropriateptbposed consumer redress.

The monthly reports will be provided to the codenager and will include:

Details of sales complaints received in the month
Details of breaches attributed to sales agentsemionth

Any systemic issues identified by the retailer #melcorrective action undertaken,
and

The outcome of reviews of consumer contracts, egigeed for under the code,
where a level 2 or 3 breach is recorded againales agent

The quarterly updates to the EAL Board, membersiggnombudsmen and energy
regulators will include information on:

The number and nature of warning notices and samcttn members and the
reasons for those sanctions being proposed, and

The result of the warning notices being imposed.

The ACCC understands that these updates will rewitity individual member
compliance.

The detailed audit annual audit reports will:

set out the results of the review
identify areas of non-compliance, and

prescribe action plans agreed with the energyleeta address areas of non-
compliance by the energy retailer
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4.175 The consolidated audit report will summarise:

= the extent and type of breaches of the EAL starsdard

= the procedures and documentation that were revieavedutline of any major or
important instances of non-compliance, inclusivpatential industry wide
systemic issues identified

= corrective measures that have been prescribeditessicompliance issues, and
= any other relevant observations.

The consolidated report will be provided to the EBdard, members, the code panel
and at the next meeting of the stakeholder worgnagip.

4.176 The annual report will include amongst other matter

= an overview of the compliance audits undertaked, an

= statistics on sales agents such as the numbeowémpisales agent breaches,
deregistration applications, and the number of ajspey sales agents heard for
example

= gstatistics of sales complaints made to an enertgyleeas a proportion of
consumers contacted (naming the energy retailer)

= statistics of breaches by members, sanctions indpmsénembers and appeals by
members (without naming the member except wheaemeti®n 5 or 6 has been
imposed)

= statistics on the number of sanctions and appeaisidered and heard by each
panel member

4.177 In the draft determination, the ACCC raised conseainout how much information will
be in the high level summary of the compliance &udithe public report and
suggested that greater transparency around thisresthe audit would improve the
effectiveness of the code through increased acability on retailers.

4.178 EWOV acknowledges that some stakeholders are prdwidth information on
potential breaches but considers that this infolmmateeds to be made available to all
stakeholderdt suggests that EAL should report publicly on cdiane every six
months’?

4.179 PIAC submits that ‘the code outlines that statsstio the issuing of warning notices for
suspected code breaches, the imposition of sasctma the number of appeals heard,
will be included in the annual report; however thembers involved will not be
named”®

2 EWOQV submission to the ACCC, 27 May 2011
3 PIAC submission to the ACCC, 24 May 2011
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4.180 The ACCC notes and welcomes the additional infolonathat EAL has committed to
providing in the annual report. In particular th€BC welcomes the commitment by
EAL to report retailer statistics on sales comgkaneceived relating to door to door
energy sales. The ACCC notes that this informagmes beyond the information
currently reported by regulators on complaints &sli distinguish those complaints
that relate specifically to door to door sales pgosed to marketing more broadly.

4.181 The ACCC also notes and welcomes that the deteglealts of the annual compliance
audits will now be provided to the energy regulatod that the regulator will also
receive quarterly updates on compliance with trdecélowever, the ACCC notes that
the annual report will continue to only containilied information on member
compliance with the scheme. For example it will paivide information on breaches
of the code by individual members. The ACCC alstesdhat the regulator will only
be provided information on member compliance whth $cheme annually (through the
detailed audit reports).

4.182 The ACCC considers that an increase in public t@ppon member compliance with
the scheme will increase the incentive on retatieiomply with the scheme which
would increase the effectiveness of the scheme ARQEC considers that more
frequent reporting of member compliance with theesce to the regulator would also
increase the incentive for retailers to comply with scheme and improve the
effectiveness of the scheme.

4.183 However, the ACCC considers that requiring addélaeporting on sanctions,
particularly public reporting on individual membgnsay be overly burdensome.
Further, the ACCC notes that retail industry setfulatory codes such as the Code of
Banking Practice, the General Insurance Code aftieea and the Telecommunications
Consumer Protections Code provide some discretauma identifying members for
breaches of the code and in some instances ddemtify members.

4.184 Overall, the ACCC considers that the level of pubdiporting is appropriate at this
stage of the scheme’s development. It may be tbe tteat a more detailed level of
reporting will be appropriate in the future once §theme is more established.

Other issues

Consumer redress

4.185 Where a complaint is substantiated the schemenexjanergy retailers to redress the
complaint in accordance with applicable laws aredghergy retailers internal
practices. The scheme does not provide any fughielance to retailers about

consumer redress.

4.186 Mr Chris Connolly is of the view that EAL should balispute resolution body and
therefore EAL should not simply be referring congarmmomplaints received by it.

4.187 In response to the draft determination the ACC@sthhat EAL has provided greater

clarity about the rights of consumers to acces®tiegy ombudsman schemes and that
EAL is not a dispute resolution scheme.
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4.188

The ACCC welcomes this clarification and maintatasiew in the draft

determination that EAL is not the appropriate bémlymaking decisions regarding
individual consumer complaints that may involveresg or compensation. The ACCC
considers that such complaints are appropriatedit eath by the retailer or the
relevant energy ombudsman scheme.

ACCC conclusion on public benefit

4.189

4.190

4.191

4.192

4.193

The ACCC considers that the revised scheme isylikketesult in public benefit by:

= improving the levels of compliance with laws applyito the door to door selling
of energy to consumers

= better informing consumers about their rights asddssagents’ obligations in door
to door selling of energy and

= reducing the impact of pressure selling practices

The ACCC also considers that the scheme effectagtiresses the potential conflicts
of interest faced by sales agents and energyeetak a result of the remuneration
structure and the characteristics of door to debing.

The ACCC considers that the realisation of theseefies depends on:

= consumer awareness of the standards of behavieermed by the scheme and the
recourse available to them if they consider thésedards have not been met

= compliance by sales agents with the standardsniredan the scheme and

= effective sanctions in the event that sales agamesergy retailers do not comply
with the standards prescribed in the scheme.

The ACCC is of the view that EAL has satisfactodatydressed the concerns in each of
these areas as set out in the draft determination:

= there are a number of mechanisms which are likeprémote consumer awareness
of the scheme, and the scheme now largely meetathe standards required by
the law, thereby minimising the risk of consumenfosion

= the central register of accredited sales agentsstamdardised recruitment, training
and monitoring are likely to ensure compliance with scheme and improve the
conduct of sales agents working in the industryh\the potential to increase
consumer confidence

= the scheme contains appropriate sanctions on bé#h agents and energy retailers
which are likely to incentivise members to complyhwihe scheme.

The scheme also provides for reporting on compéa@mn balance, the ACCC
considers that the level of public reporting is rappiate at this stage of the scheme’s
development, although a more detailed level of mapp (particularly more detailed
reporting on individual member compliance) may [@ranted in the future once the
scheme is more established. This is somethinghleadCCC will review at the end of
the authorisation period should EAL seek reautlatios of the scheme.
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Public detriment

4.194

4.195

4.196

Public detriment is also not defined in the Act the Tribunal has given the concept a
wide ambit, including:

...any impairment to the community generally, anyniharr damage to the aims pursued by the
society including as one of its principal elemetite achievement of the goal of economic
efficiency.*

EAL submits that the proposed self-regulatory sahentl have little, if any impact on
competition and that all participants will be otegel playing field provided they
comply with the requirements of the scheme. HowegxAlL did identify some

elements of the scheme that may potentially rase@rns under the Act. In particular,
requirements for accreditation of sales agentsjirepents that prevent more than one
member engaging the services of any agent andreggents in relation to not
employing marketers that are not also EAL members.

In considering any potential public benefit genedaby the scheme the ACCC has
proceeded on the assumption that, as envisagedbytke vast majority of energy
retailers and marketers will participate, or asteseek to participate, in the scheme.

Complexity of the scheme and consumer confusion

4.197

4.198

4.199

4.200

In an environment where consumers are currenthgmeipcing a level of confusion
around energy regulation, it is important that aew self regulatory mechanism
enhances consumers’ understanding of their rigidsdaes not create additional
confusion through the creation of unnecessary @ik complexity.

In the draft determination, the ACCC noted thatdbleeme is complex in itself, being
contained in four documents with inconsistencigs/ben those documents.

In response to the draft determination, EAL hagpé$ifled the scheme documentation
so that it now consists of one key document, théeCid Practice. While the
Procedures Guideline and the Constitution areqfdtte scheme documentation, the
Code of Practice is the focal document for the sEhe

The ACCC considers that the changes implementdeidhynow mean that the scheme
strikes a more appropriate balance between thd teaired to establish an effective
self regulatory mechanism, and the clarity requiceeduce the likelihood of
consumer confusion about the operation of the sehem

" Re 7-Eleven Stord4994) ATPR 41-357 at 42,683.
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4.201

4.202

4.203

4.204

4.205

4.206

In the draft determination, the ACCC also noted tha scheme as it stood then created
the likelihood of consumer confusion as the regqueets around the provision of
information to consumer’s about their rights whagaging with sales agents or
entering into contracts fell short of existing rgary requirements such that the
scheme eroded consumer protection rather than eimiggit

As noted earlier undétublic benefit — Consumer awarenes€AL has revised the
code to specifically incorporate legislative requients. The ACCC considers that
these revisions mitigate the risk that the schemeganerate a public detriment by
creating an expectation that the level of protecttiered by it is greater than it
actually is.

A third example of confusion and complexity ideietif in the draft determination was
the operation of the complaints handling proceaselsthe circumstances in which
consumer complaints should be directed to theleetdéihe relevant state ombudsman or
other enforcement agency which are not made ekplithe scheme. This issue was
raised not only by the ACCC but also interestedigmincluding CUAC, CALC and
EWOV who suggested that the code be amended tdisply include the following
statements:

= EAL is not a dispute resolution body

= EAL will refer consumers back to their retailerresolve their dispute directly if
they have not contacted the retailer previously

= EAL will also refer complaints to the relevant eseombudsman if they are
dissatisfied with the retailer’s response to tigeimplaint, and

= EAL will investigate breaches and maintain a registith their member§,

EWOQV also suggested that EAL should develop a flawcto assist consumers
identify the responsibilities of the various indygplayers including the contact details
of each of those parties.

In response to the draft determination, EAL hasraded the code to specifically state
that it is not a dispute resolution body and thatill refer consumers to their retailer or
the relevant energy ombudsman if they have alrbaéy to their retailer and are
dissatisfied with it's response.

EAL has also submitted a flowchart which sets batdcheme’s sales complaint
handling process.

The ACCC welcomes these changes and considerththaassist in reducing the
potential for consumer confusion around the compdanandling process.

S EWOV submission to ACCC, 4 March 2011
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Members can only engage sales agents that are régred and accredited under the scheme
(the accreditation provision)

4.207

4.208

4.209

4.210

4.211

4.212

The scheme requires members to only engage saatsabat are registered and
accredited under the scheme. Thus sales agen@réhatdt registered and accredited
would not be able to engage in sales activitiesfor retailer that is a member of the
scheme (i.e. any member of EAL).

EAL submits that the scheme is open to any persekisg to engage in door to door
sales activities as a sales agent, subject tormairhistory and reference checks and
subject to the sales agent completing the schemiesig requirements. Ongoing
registration is contingent on the sales agent uakieig periodic retraining as required
under the scheme and complying with the schemesvimlr standards. EAL also
submits that deregistration of a sales agent thes dot comply with these behavioural
standards is not indefinite and the agent can applse-registration after five years.

As such, EAL submits that requiring members to amhploy sales agents that are
registered under the scheme will not unduly ressteenpetition. Rather, EAL submits
that the restriction will improve the standard obdto door energy marketing and
promote consumer confidence and choice.

The ACCC considers that a vetting, registration @athing and ongoing monitoring
process, including provisions to exclude persong ddimeet or maintain requisite
standards, is a necessary component of any selfategy scheme aimed at regulating
the behaviour of sales agents. The requiremenstieme members only engage sales
agents that are registered and accredited undsch®me is the mechanism by which
the behavioural standards required by the scheenerdorced.

In this respect, while the agreement between EAmmbwees to only employ accredited
sales agents is likely to have the effect of prdiclg sales agents who do not meet and
maintain requisite standards from engaging in doaloor sales in the energy sector,
the ACCC considers this restriction to be a necggz@-condition for the objectives of
the scheme, maintaining and improving the behavebdioor to door sales agent, to be
realised.

The ACCC does not consider that excluding saleatageho do not meet these
standards from engaging in door to door sales gée®ea public detriment.

Sales agents can only represent one member at a @rtexclusive representative provision)

4.213

4.214

The scheme provides that sales agents are prahibiten working for more than one
retailer or marketer at any time.

EAL submits that its register cannot operate appatgly and the necessary
competence monitoring and training cannot occurafe than one member is
responsible for a sales agent at any one time. &4gles that without this requirement
its ability to administer the scheme and deliverititended public benefits would be
significantly hampered. Further, EAL submits thizleg any sales agent is eligible to
become a scheme participant and be engaged by empen and given that a sales
agent is free to move between members at any tmeaequirement will have little
impact on the allocation of sales agents.
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4.215 The ACCC accepts that allowing sales agents to Warknore than one member at any
given time would add complexity to the adminiswatodf the scheme. In addition,
where there are concerns about the behaviour e$ salents they are likely to be more
effectively addressed where a single member ioresble for the training, monitoring
and, if necessary, sanction, of the sales ageetABCC does not consider that this
limitation will result in additional public detrinme.

Energy retailer members can only engage energy maekers that are members to
undertake sales activities on its behalf (member wision)

4.216 The scheme requires members to only engage enexdgetars that are members of the
scheme.

4.217 EAL submits that given any energy marketer is blgio become a member of EAL,
this requirement would be unlikely to have any niegiul impact on the manner in
which the services of energy marketers are acqliyedembers. Additionally EAL
submits that without this provision, an energyitetanember cannot ensure that it is
complying with the scheme as if it engages an gnerarketer that is not a member
there is no mechanism for ensuring that the memsbamngaging sales agents that are
accredited on the register and recruited, traimebassessed accordingly.

4.218 The ACCC notes that all energy marketers are ééigiobecome a member of the
scheme. Accordingly, provided the eligibility recements are applied fairly and
transparently the ACCC considers that the requirgriat retailer members only
employ marketers that are also scheme members Wweuldlikely to generate any
significant public detriment.

Sanctioning of sales agents and EAL members

4.219 As discussed, sales agents and members that tahtply with the requirements of the
scheme will be subject to sanctions which may wtaty include deregistration. EAL
submits that:

= All members and sales agents are on a level pldigtdywith respect to eligibility
for the scheme and the requirement to comply wighsicheme.

= To not sanction a member and/or sales agent flaréatio comply would
significantly diminish the ability of the schemepmmote compliance and
accordingly achieve the public benefits.

= |t is envisaged that the imposition of sanctioret theaningfully affect a person’s
ability to operate in the door to door energy saksstor will be extremely rare. The
complaints process indicates that the removal ohbex and sales agent privileges
will only occur in extreme cases of misconduct vehttre justification for the
punishment outweighs any effect on competition.

4.220 Additionally, EAL states that the decision to impaanctions rests with the code
manager and the code panel which are independé&#loimembers. EAL argues that
additional protection is provided by the appeal hagism under the complaints
process that permits an aggrieved member or sgéag 0 request that a first instance
decision be reviewed.
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4.221

4.222

As with the scheme’s initial accreditation requiests, the ACCC considers that the
ability to sanction and potentially expel membarsales agents are important aspects
to promoting compliance with the scheme.

As such, the ACCC does not consider that the ghidiimpose sanctions, including
expulsion for the scheme on members and salessaigeand of itself would generate a
public detriment (provided sanctions are appliednropen, transparent and consistent
manner and only in accordance with the promotiothefstandards of behaviour
required by the scheme).

EAL membership criteria

4.223

4.224

4.225

4.226

4.227

4.228

As discussed in paragraph 2.2, membership of EALbs&iopen to any energy retailer
or marketer. Applications for membership are com®d by the EAL Board and the
scheme requires EAL to advise prospective appkcahthe outcome of their
application for membership.

The original version of the scheme did not reqtifd- to give any reasons where an
application for membership was rejected by EAL. Mas there any right of appeal or
other dispute resolution process available toectefl applicant.

In the draft determination, the ACCC expressed eomgeabout the lack of
transparency and procedural fairness in EAL’s @afilbn process.

In response to the draft determination, EAL hasratded its constitution to address the
ACCC'’s concerns so that EAL membership will notrékised unless:

= the applicant does not meet the conditions for megstiip (being relevant
registrations and payment of application fee),

= the applicant is insolvent (or equivalent), or

= the applicant is currently under a period of suspenfrom participating in the EAL
scheme as a result of being sanctioned under thelamts process.

EAL states that it will formalise the constitutidrEanendment by obtaining relevant
approvals and submitting it to ASIC should the AC&g&horise the EAL Scheme.

As flagged in the draft determination, the ACCCsiders that these amendments to
EAL'’s constitution address concerns about the jpdggiof the scheme’s membership
criteria being arbitrarily applied.

Costs of implementing the scheme

4.229

As noted by industry, the development and implert@nt of the scheme is not
costless. There are a number of upfront directsdbistt will be incurred from the
development of the sales agent accreditation exgias well as ongoing costs related to
administration of the scheme, such as resourciagdde manger and auditor, training
of sales agents and other functions.

DETERMINATION 56 A91258 & A91259



4.230 The ACCC considers that the full costs of trainsades agents and audit/reporting
functions should not be attributable to the devedept of the scheme as the existing
regulatory framework (see chapter 2) already sattsmumber of obligations with
which retailers and their sales agents should bgtiant. Fulfilment of these
obligations is likely to include training as wedl monitoring compliance and reporting.

4.231 The ACCC also noted EAL’s argument that the schestieeduce regulatory costs by
improving the standards of sales agent’s behavilus issue is discussed in the
ACCC's assessment of the public benefit of therayeaents.

ACCC conclusion on public detriment

4.232 Given existing regulatory requirements, it is imtpot that another layer of regulation
or self regulation offers benefits above the Igwelvided by the status quo and
enhances consumers’ understanding of their rigatiser than confusing consumers
about their rights through the creation of unneagssomplexity.

4.233 The ACCC considers that EAL’s revisions to the scb@ddress the potential for
public detriment arising from consumer confusiona dack of transparency and
procedural fairness. As such, the ACCC is now efwiew that the scheme is likely to
result in limited public detriment.

Balance of public benefit and detriment

4.234 In general, the ACCC may only grant authorisatidhis satisfied that, in all the
circumstances, the proposed conduct is likely salten a public benefit, and that
public benefit will outweigh any likely public datrent.

4.235 In the context of applying the net public benedittin section 90(8j of the Act, the
Tribunal commented that:

... something more than a negligible benefit is regpibefore the power to grant authorisation can be
exercised’

4.236 The ACCC supports efforts by industry to improvécomes for consumers and the
efficient operation of markets through the adoptaod enforcement of self regulatory
mechanisms like codes of conduct.

4.237 For the reasons outlined in this chapter the ACG&iers that the scheme is likely to
result in public benefit by:

= improving the levels of compliance with laws applyito the door to door selling
of energy to consumers

= petter informing consumers about their rights asddssagents’ obligations in door
to door selling of energy and

® The test at 90(8) of the Act is in essence thatlact is likely to result in such a benefit to fheblic that it
should be allowed to take place.

" Re Application by Michael Jools, President of tf@WNTaxi Drivers Associatid2006] ACompT 5 at
paragraph 22.
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4.238

4.239

4.240

4.241

= reducing the impact of pressure selling practices

The ACCC also considers that the scheme effectaetiresses the potential conflicts
of interest faced by sales agents and energyeetak a result of the remuneration
structure in the context of door to door selling.

The ACCC considers that the scheme contains a nuoflieatures which are likely to
contribute to the effectiveness of the scheme asdre that the public benefits are
likely to eventuate.

The ACCC is of the view that the scheme is likelydasult in limited public detriment.
Accordingly, the ACCC considers that the public éférthat is likely to result from the

conduct is likely to outweigh the public detrimefhe ACCC is therefore satisfied that
the tests in sections 90(6), 90(7), 90(5A), 90(%B¢, met.

Length of authorisation

4.242

4.243

4.244

4.245

4.246

4.247

The ACCC generally considers it appropriate to geathorisation for a limited period
of time, so as to allow an authorisation to beeexd in light of any changed
circumstances.

In this instance EAL seeks authorisation for tearge

EAL submits that significant investment by EAL atelmembers to establish the
scheme would be lost if the scheme could not renmgatace for the period sought.
EAL further submits that the scheme's operationldrtbe compromised in that the
consistent application of marketing standards nmeagelduced thereby diminishing the
ability of the scheme to realise the public besefihich it aims to achieve.

As noted earlier, the ACCC considers that the satibn of public benefit will depend
on the extent to which the key factors — consumeraness, compliance and effective
sanctions — are effective in practice. Given thatscheme is newly developed and
therefore there is uncertainty about how it wileogte in practice, the ACCC considers
that an early review of the scheme is warranted¢ofdingly, the ACCC grants
authorisation to the scheme for three years.

It is open to EAL to reapply for authorisation la¢ texpiration of this authorisation and
to seek re-authorisation for a longer period onbihsis of the experience in this initial
period.

A three year authorisation period is consistenhwhe approach that the ACCC has
taken in relation to other codes in their earlgsetaof development, such as the
Generic Medicines Industry Association Code of Btacand the Australasian College
of Cosmetic Surgery Code of Practice. This is atmusistent with the fact that many
other industry codes have regular review periodl into them. Indeed, the ACCC
notes that the EAL code includes a two year revigaehanism. Typically, industry
code reviews result in amendments to the code faclwauthorisation is sought.
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4.248 The ACCC also considers that three years is arogppte timeframe in which to
review the operation and interaction of the codinwie Australian Consumer Law and
national energy retail law scheduled to be impleteeim participating jurisdictions on
1 July 2012.

4.249 As identified above, should EAL seek re-author@atf the scheme after three years
the ACCC considers that the following issues warcaneful review at that time:

= the consumer awareness aspects of the scheme

= the categorisation of sales agent breaches by nrer(jigrticularly the extent to
which there are any instances of unintentional istaken misleading and
deceptive conduct)

= the extent to which retailers self-report systerssties to the code manager
= the defintion of systemic issues under the scheme
= the use of warning notices in the sanctions process

= the effect on sanction decisions of the requirenf@mthe code manager to consider
compliance costs to retailers in determining sancti

= the level of reporting on member compliance toghklic and to the regulator
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5. Determination

The application

4.250 On 29 October 2010, EAL lodged applications fohausation A91258 & A91259
with the Australian Competition and Consumer Consinis (the ACCC).

4.251 Application A91258 was made using Form A, Schedulef the Trade Practices
Regulations 1974® The application was made under subsection 88(1B&(HA) of
the Act to:

» make and give effect to a contract, arrangemeunnderstanding, a provision of
which is or may be an exclusionary provision witthhe meaning of section 45 of the
Act.

= make and give effect to a provision of a contacgrayement or understanding, a
provision of which is, or may be, a cartel provisend which is also, or may also be,
an exclusionary provision within the meaning ofteet45 of that Act.

4.252 Application A91259 was made using Form A, Schedulef the Trade Practices
Regulations 1974The application was made under subsection 8888(1A) of the
Act to:

» make and give effect to a contract or arrangenugrayrive at an understanding, a
provision of which would have the purpose, or woidde or might have the effect,
of substantially lessening competition within theaning of section 45 of the Act.

» make and give effect to a contract or arrangenogrdrrive at an understanding a
provision of which would be, or might be, a capgsbvision (other than a provision
which would also be, or might also be, an exclusigmprovision within the meaning
of section 45 of that Act).

4.253 In particular, EAL seeks authorisation for implerieg a scheme to self regulate door
to door energy sales.

The net public benefit test

4.254 For the reasons outlined in Chapter 4 of this dtafermination, the ACCC is satisfied
that the conduct for which authorisation is soughikely to result in a public benefit
that would outweigh the detriment to the public stdnted by any lessening of
competition arising from the conduct.

4.255 The ACCC is satisfied that the conduct for whickhausation is sought is likely to
result in such a benefit to the public that thedrart should be allowed to take place.

4.256 The ACCC therefore proposes to grant authorisab@applications A91258 and
A91259.

"8 The title of the relevant trade practices regakmihas changed. As of 1 January 2011, the Traaiicds
Regulations 1974 are now cited as @a@mpetition and Consumer Regulations 2010
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Conduct for which the ACCC grants authorisation

4.257 Authorisation extends to Energy Assured Limitedifermembers to adopt and comply
with a proposed scheme to self regulate door to gales that are undertaken on behalf
of electricity and gas retailers.

4.258 Further, the authorisation is in respect of theegoh as it stands at the time
authorisation is granted. Any changes to the sehguning the term of the
authorisation would not be covered by the authtiosa

4.259 This determination is made on 23 June 2011.

4.260 Section 90(4) requires that the Commission stateriting its reasons for a
determination. The attachments form part of thétemireasons for this determination.

Date authorisation comes into effect
4.261 This determination is made on 23 June 2011. Hmalication for review of the

determination is made to the Australian Competitioibunal (the Tribunal), it will
come into force on 15 July 2011.
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Attachment A — the authorisation process

The Australian Competition and Consumer Commisgioa ACCC) is the independent
Australian Government agency responsible for adstening theCompetition and Consumer
Act(the Act). A key objective of the Act is to preveamti-competitive conduct, thereby
encouraging competition and efficiency in businessulting in a greater choice for consumers
in price, quality and service.

The Act, however, allows the ACCC to grant immuriiym legal action in certain
circumstances for conduct that might otherwiseerancerns under the competition provisions
of the Act. One way in which parties may obtainmanity is to apply to the ACCC for what is
known as an ‘authorisation’.

The ACCC may ‘authorise’ businesses to engagetircampetitive conduct where it is
satisfied that the public benefit from the conduatweighs any public detriment.

The ACCC conducts a public consultation processmtieceives an application for
authorisation. The ACCC invites interested pareedge submissions outlining whether they
support the application or not, and their reasongHis.

After considering submissions, the ACCC issuesaft determination proposing to either grant
the application or deny the application.

Once a draft determination is released, the applicaany interested party may request that the
ACCC hold a conference. A conference providepatties with the opportunity to put oral
submissions to the ACCC in response to the drafirdenation. The ACCC will also invite the
applicant and interested parties to lodge writidmsissions commenting on the draft.

The ACCC then reconsiders the application taking atcount the comments made at the
conference (if one is requested) and any furthemsssions received and issues a final
determination. Should the public benefit outweligh public detriment, the ACCC may grant
authorisation. If not, authorisation may be denietbwever, in some cases it may still be
possible to grant authorisation where conditionstm&aimposed which sufficiently increase the
benefit to the public or reduce the public detritnen
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Attachment B — chronology of ACCC assessment for gghication
A91258 & A91259

DATE ACTION
29 October 2010 Application for authorisation lodged with the ACCC.

24 November 201( Closing date for submissions from interested partigelation to the
substantive application for authorisation.

10 December 201( ACCC letter to EAL outlining concerns with applicat and requesting
additional information.

21 December 201( Submissions received from EAL in response to irsteck party

and submissions and ACCC letter.

11 January 2011

4 February 2011 ACCC letter to EAL outlining concerns with applirat.

11 February Revised application for authorisation submitteth® ACCC.

4 March 2011 Closing date for submissions from interested paitigelation to the

revised application for authorisation.
17 March 2011 Submission from EAL in response to submissions frot@rested parties .
11 April 2011 Draft determination.

13 May 2011 Revised application for authorisation submittethi® ACCC.

25 May 2011 Closing date for submissions from interested paitigelation to the
revised application for authorisation.

3 June 2011 Submission from EAL in response to submissions fraierested parties,
including further revisions to scheme.

21 June 2011 Submission from EAL with further revisions to treheme.

23 June 2011 Final determination.
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Attachment C — the tests for authorisation and othe
relevant provisions of the Act

Competition and Consumer Act 2010
Section 90—Determination of applications for authoisations

(1) The Commission shall, in respect of an apglicator an authorization:
(a) make a determination in writing granting suatharization as it considers appropriate; or
(b) make a determination in writing dismissing &pplication.

(2) The Commission shall take into account anyrgabions in relation to the application made toyithe

applicant, by the Commonwealth, by a State or lyyather person.

Note: Alternatively, the Commission may rely on soltations undertaken by the AEMC: see

section 90B.
(4) The Commission shall state in writing its 1@as for a determination made by it.
(5) Before making a determination in respect oépplication for an authorization the Commissioalkh

comply with the requirements of section 90A.

Note: Alternatively, the Commission may rely on soltations undertaken by the AEMC: see
section 90B.

(5A)  The Commission must not make a determinati@miing an authorisation under subsection 88(1A) in
respect of a provision of a proposed contractngeeent or understanding that would be, or mightabe
cartel provision, unless the Commission is satiksiieall the circumstances:

(a) that the provision would result, or be liketyresult, in a benefit to the public; and

(b) that the benefit would outweigh the detrimenttte public constituted by any lessening of
competition that would result, or be likely to risif:

0] the proposed contract or arrangement were n@dbe proposed understanding were
arrived at; and

(i) the provision were given effect to.

(5B)  The Commission must not make a determinatramting an authorisation under subsection 88(1A) in
respect of a provision of a contract, arrangemeniderstanding that is or may be a cartel promisio
unless the Commission is satisfied in all the eistances:

(@) that the provision has resulted, or is lik@yésult, in a benefit to the public; and
(b) that the benefit outweighs or would outweigh tletriment to the public constituted by any
lessening of competition that has resulted, okedyt to result, from giving effect to the
provision.
(6) The Commission shall not make a determinagi@mting an authorization under subsection 888&))of

(8) in respect of a provision (not being a prowvisibat is or may be an exclusionary provision) of a
proposed contract, arrangement or understandirrgsipect of a proposed covenant, or in respect of
proposed conduct (other than conduct to which sluse47(6) or (7) applies), unless it is satisfiedll
the circumstances that the provision of the proga@amtract, arrangement or understanding, the sexgbo
covenant, or the proposed conduct, as the casédeayould result, or be likely to result, in a bt

the public and that that benefit would outweigh dletriment to the public constituted by any lessgrif
competition that would result, or be likely to risif:

(@) the proposed contract or arrangement were noaidie proposed understanding were arrived at,
and the provision concerned were given effect to;

(b) the proposed covenant were given, and were kedwith; or

(c) the proposed conduct were engaged in;
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as the case may be.

(7 The Commission shall not make a determinati@mting an authorization under subsection 88(1ppm
respect of a provision (not being a provision ikair may be an exclusionary provision) of a castira
arrangement or understanding or, in respect ofvar@nt, unless it is satisfied in all the circumsts that
the provision of the contract, arrangement or ustdeiding, or the covenant, as the case may be, has
resulted, or is likely to result, in a benefit ke tpublic and that that benefit outweighs or wanldveigh
the detriment to the public constituted by anydessg of competition that has resulted, or is ikl
result, from giving effect to the provision or colyipg with the covenant.

(8) The Commission shall not:
(a) make a determination granting:

0] an authorization under subsection 88(1) in eesjf a provision of a proposed contract,
arrangement or understanding that is or may beeunsonary provision; or

(ii) an authorization under subsection 88(7) or)(i#Arespect of proposed conduct; or

(iii) an authorization under subsection 88(8)aspect of proposed conduct to which
subsection 47(6) or (7) applies; or

(iv) an authorisation under subsection 88(8A)fmposed conduct to which section 48
applies;

unless it is satisfied in all the circumstances tha proposed provision or the proposed conduct
would result, or be likely to result, in such a bfinto the public that the proposed contract or
arrangement should be allowed to be made, the peaponderstanding should be allowed to be
arrived at, or the proposed conduct should be &itbte take place, as the case may be; or

(b) make a determination granting an authorizatioder subsection 88(1) in respect of a provision
of a contract, arrangement or understanding that isay be an exclusionary provision unless it
is satisfied in all the circumstances that the fgion has resulted, or is likely to result, in sach
benefit to the public that the contract, arrangetnoeminderstanding should be allowed to be
given effect to.

(9) The Commission shall not make a determinagi@mting an authorization under subsection 88(9) in
respect of a proposed acquisition of shares ircélpital of a body corporate or of assets of a peosan
respect of the acquisition of a controlling intéi@sa body corporate within the meaning of secBoA
unless it is satisfied in all the circumstances tha proposed acquisition would result, or beljike
result, in such a benefit to the public that theuasition should be allowed to take place.

(9A) In determining what amounts to a benefitite public for the purposes of subsection (9):

(a) the Commission must regard the following aseffies to the public (in addition to any other
benefits to the public that may exist apart froms graragraph):

0] a significant increase in the real value of entg;
(ii) a significant substitution of domestic prodsiébr imported goods; and

(b) without limiting the matters that may be taketo account, the Commission must take into
account all other relevant matters that relatééointernational competitiveness of any Australian
industry.

Variation in the language of the tests

There is some variation in the language in the patticularly between the tests in sections
90(5A), 90(5B), 90(6) and 90(7) on the one hand 20(@).

The Australian Competition Tribunal (the Tribunha8s found that the tests are not precisely the
same. The Tribunal has stated that the test s&iion 90(6) is limited to a consideration of
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those detr7ignents arising from a lessening of coipetout the test under section 90(8) is not
so limited.

However, the Tribunal has previously stated thgareing the test under section 90(6):

[the] fact that the only public detriment to be @akinto account is lessening of competition doegsmean that
other detriments are not to be weighed in the lwalavhen a judgment is being made. Something refeth as a
benefit may have a beneficial, and also a detriadgrffect on society. Such detrimental effecttdsas must be

considered in order to determine the extent dbétseficial effecf’.0

Consequently, when applying either test, the AC@g&take most, if not all, public detriments
likely to result from the relevant conduct into aant either by looking at the detriment side of
the equation or when assessing the extent of thefite

Given the similarity in wording between sectiong®@nd 90(7), the ACCC considers the
approach described above in relation to sectiof)d6(also applicable to section 90(7). Further,
as the wording in sections 90(5A) and 90(5B) isilsimthis approach will also be applied in the
test for conduct that may be a cartel provision.

Conditions

The Act allows the ACCC to grant authorisation sebjo condition§?

Future and other parties

Applications to make or give effect to contractsaagements or understandings that might
substantially lessen competition or constitute @sicnary provisions may be expressed to
extend to:

* persons who become party to the contract, arrangieoneinderstanding at some time
in the futur&?

* persons named in the authorisation as being a paeyproposed party to the contract,
arrangement or understandifg.

Six- month time limit

A six-month time limit applies to the ACCC'’s consrdtion of new applications for
authorisatiof®. It does not apply to applications for revocatimvocation and substitution, or
minor variation. The six-month period can be exezhdy up to a further six months in certain
circumstances.

" Australian Association of Pathology Practices Impomrated[2004] ACompT 4; 7 April 2004. This view was

supported in/FF Chicken Meat Growers’ Boycott Authorisati@906] AcompT9 at paragraph 67.

8 Re Association of Consulting Engineers, Austrélid81) ATPR 40-2-2 at 42788. See aledia Council
case(1978) ATPR 40-058 at 17606; ampplication of Southern Cross Beverages Pty. IGddbury
Schweppes Pty Ltd and Amatil Ltd for revi@®81) ATPR 40-200 at 42,763, 42766.

81 Section 91(3).

8 Section 88(10).

8 Section 88(6).

8 Section 90(10A)
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Minor variation

A person to whom an authorisation has been grgotea person on their behalf) may apply to
the ACCC for a minor variation to the authorisafforhe Act limits applications for minor
variation to applications for:

... a single variation that does not involve a matarhange in the effect of the authorisafion.
When assessing applications for minor variatioa,AKCC must be satisfied that:
. the proposed variation satisfies the definitiom &iinor variation” and

. if the proposed variation is minor, the ACCC musgtesss whether it results in any
reduction to the net benefit of the conduct.

Revocation; revocation and substitution

A person to whom an authorisation has been grantgdrequest that the ACCC revoke the
authorisatiorf! The ACCC may also review an authorisation witheav to revoking it in
certain circumstancég.

The holder of an authorisation may apply to the QG revoke the authorisation and substitute
a new authorisation in its plaééThe ACCC may also review an authorisation withieawto
revoking it and substituting a new authorisatiofitsrplace in certain circumstanc¥s.

8 Subsection 91A(1)
8 Subsection 87ZD(1).
87 Subsection 91B(1)
8 Subsection 91B(3)
8 Subsection 91C(1)
% Subsection 91C(3)
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