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TARONG ENERGY'S SUBMISSIONS IN RESPONSE TO DRAFT DETERMINATION 

1. 	 Introduction 

1.1 	 On 29 March 2011, the Commission issued its Draft Determination in relation to the 
application for authorisation lodged by Pozzolanic Enterprises Pty Ltd (Pozzolanic) in 
respect of an agreement for the Fly Ash Supply Agreement for Tarong and Tarong North 
Power Stations (Agreement) (Draft). 

1.2 	 The Draft proposes to deny authorisation to make and give effect to the Agreement. The 
Commission considers that authorisation is not likely to provide any significant benefit to 
the public and is likely to result in public detriment constituted by a lessening of 
competition in a number of markets . 

1.3 	 Tarong Energy submits that the Draft Determination: 

(a) 	 fails to recognise that public benefits flow directly from the Agreement; 

(b) 	 erroneously concludes that the Agreement would result in public detriments 
caused by a lessening of competition; and 

(c) 	 erroneously concludes that impediments to third party access to fly ash at Tat'ong 
and Tarong North Power Station are likely to be high based on inaccurate findings 
that: 

(i) 	 in practice, the Agreement provides Pozzolanic with the first right of access 
to and the ability to take 98.5% of the fly ash produced at Tarong Power 
Station; I 

(ii) 	 Tarong Energy is not interested in or will not enter into contracts for the 
sale of trivial quantities of fly ash from Tarong and/or Tarong North Power 
Stations; 2 and 

(iii) 	 competitors of Pozzolanic who wished to obtain small amounts of fly ash 
would need to rely on uncontracted supply from the power stations or on 
obtaining third pmty supplies from Pozzolanic; J and 

(d) 	 fails to give any or any sufficient weight to the fact that the Agreement for which 
authorisation is sought resulted from a competitive public tender. 

2. 	 Authorisation is a condition precedent 

2.1 	 Authorisation is a condition precedent to the Agreement taking effect. 

I Draft. p ii and paragraph 1.19. 

2 Draft, p ii and pm'agntphs 4.36 and 4.129. 

3 Draft, paragraph 4.129. 
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2.2 	 In light of the uncertainty surrounding the arrangements for the sale and acquisition of tly 
ash from Tarong and Tarong N0l1h Power Stations. Tarong Energy insisted on the 
inclusion of authorisation as a condition precedent to the Agreement taking effect as p~\I1 
of its tender process. The requirement was intended to relieve Tarong Energy of the 
regulatory uncertainty surrounding the arrangements. 

3. 	 Public benefits flow directly from the Agreement 

3.1 	 The Agreement provides certainty that minimum volumes of its tly ash will be acquired 
and used as a cementitious substitute. 

3.2 	 Absent the Agreement, there is lesser likelihood that the same volumes of fly ash will be 
sold or acquired and the claimed benefits realised. 

3.3 	 The Agreement encourages Pozzolanic to take substantial quantities of fly ash through its 
pricing provisions which require Pozzolanic to pay a fixed base price for access to the ash 
transfer points the subject of the Agreement and the provisions for the reduction in the 
base price if Pozzolanic acquires in excess of 500,000 tonnes in any contract year. The 
more ash Pozzolanic takes from Tarong and Tarong North Power Station. the cheaper the 
ash per tonne. 

3.4 	 The Agreement also provides certainty to Tarong Energy that it may continue to sell 
substantial volumes of ash to Pozzollanic without the ongoing legal uncel1ainty associated 
with the Commission's investigation into Pozzolanic's acquisition of fly ash. The 
Commission has, in separate legal proceedings, called into question the validity of the 
arrangements under which Pozzolanic acquires fly ash (although not the Agreement for 
which authorisation is sought). In the absence of authorisation which is a condition 
precedent to the Agreement, it cannot be assumed that Tarong Energy, as a government 
owned corporation, would be prepared to continue to supply fly ash to Pozzolanic in the 
volumes which have previously been agreed on an ongoing basis. If other cement 
manufacturers were not prepared to pick up the sh0l1fall (and past evidence strongly 
suggests that they are not) then Tarong Energy will be forced to dispose of that fly ash in 
the ash dam or the Meandu mine void. 

3.5 	 Further, the existence of the Agreement enables Tarong Energy to defer and/or avoid the 
need to augment its facilities at Tarong North Power Station. At Tarong North, ash is 
transported from the hoppers to the Tarong N0I1h silo by bucket conveyor. The present 
bucket conveyor is unreliable. Pozzolanic's equipment is connected to the hoppers and 
can drop ash from the hoppers to the silo if required, providing a vital back-up 
mechanism by which Tarong Energy can ensure that ash is removed from the Tarong 
North hoppers. In the absence of the Agreement, if Pozzolanic decided to cease to 
acquire t1y ash from Tarong North Power Station, Tarong Energy would need to install 
back-up pneumatic transfer vessels to remove ash from the hoppers and deliver it to the 
Tarong North silo to ensure that the risk that the hoppers may overtlow and cause Tarong 
North Power Station to be unable to operate was properly managed. Tarong Energy's 
ability to delay and/or avoid this expenditure decreases its overall cost of disposal of fly 
ash and therefore the cost of generation. This places downward pressure on electricity 
prices at a time when consumers are faced with significant price rises across the board. 
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4. 	 There is minimal or no public detriment 

4.1 	 The Draft concludes that authorisation of the Agreement would be likely to result In 

public detriment in that it would be likely to: 

(a) 	 heighten barriers to entry and expansion for other fly ash acquirers in South East 
Queensland by restricting the quantity of fly ash available for sale to third parties; 
and 

(b) 	 lessen competition by paltially foreclosing or otherwise restricting the availability 
in fly ash in this way.4 

4.2 	 In reaching its conclusion, the Commission makes a number of factual findings: 

(a) 	 in practice, the Agreement provides Pozzolanic with the first light of access to and 
the ability to take 98.5% of the fly ash produced at Tarong Power Station; 5 

(b) 	 Tarong Energy is not interested in or will not enter into contracts for the sale of 
trivial quantities of fly ash from Tarong and/or Tarong North Power Stations; 6 and 

(c) 	 competitors of Pozzolanic who wished to obtain small amounts of fly ash would 
need to rely on uncontracted supply from the power stations or on obtaining third 
party supplies from Pozzolanic. 

4.3 	 For the reasons set out at paragraphs 4.6 to 4.19 below, those factual findings are 
inaccurate. 

4.4 	 Despite making a posltJve finding of public detriment occasioned by a J:essening of 
competition, the Commission makes no finding as to the relevant market or the cun'ent 
state of competition in that market. Tarong Energy recognises that these matters are the 
subject of cUlTent Federal Court proceedings, however, in light of the Commission's 
finding of detriment, they are also relevant to the disposition of the present application for 
authorisation. Unlike other applications for authorisation in which the definition of the 
market is not contested and/or not determinative, Tarong Energy submits that the 
Commission should identify with particularity the relevant market and the current state of 
competition in the market by reference to evidence before it in the application. 

4.5 	 Tarong Energy submits that the Agreement does not heighten barriers to entry and 
expansion in South East Queensland and does not lessen competition: 

(a) 	 the impediments to access to ash at Tarong and Tarong North are not high. Third 
parties can access usable fly ash directly from the hoppers at Tarong Power Station 
using their own infrastructure if they are prepared to make the necessary 
investment or using Pozzolanic's infrastructure pursuant to clause 9.5 of the 
Agreement, if clause 7 applies; 

(b) 	 the proposed duration of the Agreement is for a period of just under three years. 
At the expiry of the Agreement, Tarong Energy intends to undertake a public 
competitive tender for access to fly ash, consistent with its past practice. 

4 Draft p ii i ,md paragraph 4.137. 

5 Draft, p ii and paragraph 1.19. 

(, Draft, p ii and paragraphs 4.36 and 4.129. 

7 Draft paragraph 4.129. 
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The Agreement gives Pozzolanic first right of access to 70% (~l the ash produced at Tarong 
Po~ver Statioll 

4.6 	 One of the key findings in the Draft is that, in practice, the Agreement provides 
Pozzolanic with the first right of access to and the ability to take 98.5% of the tly ash 
produced at Tarong Power Station.s This finding is inaccurate for three reasons. 

4.7 	 First, contrary to the statement in the Draft. 9 Pozzolanic does not currently have the use 
of all the connection points to Tarong and Tarong North Power Stations. In particular, 
Pozzolanic does not have access to the connection points at zones 5 and 6 at Tarong 
Power Station. 

4.8 	 Second, Pozzolanic has no contractual right to access the connection points in zones I to 
3 of pass 48 of Tarong Power Station. Although Pozzolanic temporarily has pots under 
the relevant hoppers and takes ash from time to time, it has no contractual right to 
continue to access ash from these connection points. These connection points account for 
12.5% of the tly ash produced at Tarong Power Station i.e. approximately 137,500 tonnes 
per annum. 10 Subject to Nuash exercising its Option, a third party is able to make a 
commercial offer to acquire that ash. If Nuash exercised its Option or a third party made 
a credible commercial offer to acquire the ash, Tarong Energy would request Pozzolanic 
to remove its pots. 

4.9 	 Further and contrary to the statement in the Draft, 11 the access points at zones 1 to 3 of 
pass 4B may be made available to parties other than Pozzolanic or Nuash. Clause 2.2 of 
the Nuash Option permits Tarong Energy to terminate the Option if, prior to its exercise: 

(a) 	 Tarong Energy receives an offer from a third party to take fly ash from the access 
points at zones I to 3 of pass 48; 

(b) 	 it notities Nuash of the offer; and 

(c) 	 Nuash does not exercise its Option within one month of receiving notice. 
12 

4.10 	 The inclusion of clause 2.2 in the Nuash Option demonstrates that Tarong Energy has 
contempluted and made provision for the access points at zones 1 to 3 of pass 4B to be 
made available to third parties should those third parties make an offer on credible 
commercial terms and subject to legal, safety, environmental and other operational 
considerations. 

4.11 	 Third, to the extent that Agreement, in practice, cUlTently provides Pozzolanic with the 
first right of access to and the ability to take 86% of the tly ash produced at Tarong Power 
Station it does so only ill the absence o.fthird parties committing to take that ash. 

4.12 	 The Agreement provides Pozzolanic with the first right of access to and ability to take ash 
from the Standard Ash Transfer Points for the duration of the Agreement. D The Standard 
Ash Transfer Points at Tarong Power Station account for approximately 70% of the tly 
ash produced at Tarong Power Station. The Agreement also provides Pozzolanic with 
temporary access to ash from the Temporary Ash Transfer Points. These access points 

H Draft, p ii and paragraph 1.19. 
~ Draft, paragraph 4.130. 
III This estimate is 12.5% of the estimated 1.1 mi Ilion tonnes of lly ash stated to be produced by Tarong Power 
Station in its Request for Expressions of Interest No. TE 1973, June 2010. pS. 

II Draft , paragraph 1.24 

12 Contidcntial Attachment B to Submission dated 10 January 20 II, clause 2.2. 

1.1 Pozzolnnic's supporting submission dated 3 December 2010, p18. 
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account for 16% of the fly ash produced at Tarong Power Station i.e. approximately 
176,000 tonnes per annum . 14 Tarong Energy notes that Pozzolanic is not, in fact, 
connected to the Temporary Ash Transfer Points in Zone 4. 

4.13 	 Under the Agreement, Tarong Energy can vary or revoke Pozzolanic's right to take fly ash 
from the Temporary Ash Transfer Points on 30 days' notice. IS As stated in its submission 
of 10 January 20 I I, Tarong Energy anticipates that it would exercise this right should a 
third party request access to one or more of those connection points. 16 

4.14 	 Accordingly, the Agreement, in practice, provides Pozzolanic with the first right of access 
to and the ability to take 86% of the fly ash produced at Tarong Power Station only in the 
absence of third parties committing to take that ash. If a third party committed to taking 
ash from Tarong Power Station, the Agreement would provide Pozzolanic with the first 
right of access to and ability to take only 70% of the fly ash produced. 

Tarong Energy will enter into contracts for the sale (~f small quantities of fly ash from Tarong 
and/or Tarong North Power Statiolls 

4.15 	 The Draft also found that Tarong Energy is not interested in or will not enter into 
contracts for the sale of trivial quantities of fly ash from Tarong and/or Tarong North 
Power Stations. 17 This finding seems to be based on a misunderstanding of Tarong 
Energy's submission as to the future without the authorisation. 

4.16 	 Tarong Energy's submission of 10 January stated that: 

(a) 	 third parties had not made commercially credible offers for more than trivial 
volumes of ash when compared to the volumes sought by Pozzolanic; and 

(b) 	 third party 'interest' was worthless to Tarong Energy in the absence of a firm off
take commitment or paid for option. IS 

4.17 	 Tarong Energy has, in fact, entered into a fly ash supply agreement with Sunstate under 
which Sunstate is not required to take any minimum volume of ash. 19 This agreement 
was entered into against the background of Sunstate's response to TE 1159 under which 
Sunstate only finnly committed to taking [CONFIDENTIAL1 tonnes per annum?O This 
agreement demonstrates that Tarong Energy is interested in and ~vill enter into contracts 
for the sale of small quantities of fly ash if third parties are interested in acquiring ash on 
credible commercial terms and subject to legal, safety, environmental and other 
operational considerations. 

4.18 	 Further, as advised to the Commission on 8 March 2011, Tarong Energy is currently 
negotiating with a number of parties who responded to EOI TE1973 for the supply of fly 
ash. One of these palties is seeking access to only 5,O(X) tonnes per annum. 

14 This estimate is 16% of the estimated 1.1 million tonncs of fly ash statcd to be produced by Tarong Power Station 

in its Request for Expressions of Interest No. TEI973, June 2010, p8. 

15 Agreement, clause 4.2(c) 

16 Submission dated 10 January 201 1, p21. 

17 Draft, p ii and paragraph 4.36 and 4.129. 

18 Submission dated \0 January 2011, p22. 


It) Sec Confidential Atw'lchmcnt Ato Submission dated 10 J,ffiuary 20 II, 
20 Sunstate Cement Ltd, Tender No. TE 1159, pI as cited in Submission dated 10 January 20 11, p19. 
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4.19 	 Competitors of Pozzolanic who wish to obtain small amounts of fly ash can enter into 
contracts with Tarong Energy to acquire that ash. Contrary to the statement in the Draft, 
these competitors do not need to rely on uncontracted ash supply from the power stations 
or on obtaining fly ash from Pozzolanic. 21 

The impediments to access to ash at Taronl? and Tamng North are not high 

4.20 	 The Agreement, like all contracts, imposes some restriction on third party access to fly 
ash the subject of the Agreement. However, in Tarong Energy's submission the 
restrictions which the Commission appears to have identified do not result in 
impediments to access to fly ash by third parties. 

4.21 	 Tarong. Energy has. ~reviously estimated that Taro~1f Power .Station produc.es 
approximately 1.1 nul lion tonnes of fly ash each yeac- Even wIth the substantial 
volumes of fly ash proposed to be sold to Pozzolanic under the Agreement, third parties 
have an ability to access appro.rimately 3 J3,000 tOlllles of fly ash at Tarong Power Station 
each year. This ash can be acquired directly from the hoppers in one of two ways. 

4.22 	 First, and contrary to the submission by Nucrush,23 a third party can access ash directly 
from the hoppers if it is wilIing to provide the necessary collection infrastructure i.e. to 
instalI pots under the hoppers. Second, if clause 7 applies, a third party is able to utilise 
Pozzolanic's infrastructure to collect ash pursuant to clause 9.S of the Agreement. Clause 
9.5 requires Pozzolanic to permit third parties to access the Ash Transfer Points to remove 
Surplus Ash and to process ash for Tarong Energy or third parties. The clause requires 
Pozzolanic to cooperate with Tarong Energy and third parties to facilitate removal of 
Surplus Ash and is an important clause in ensuring that third parties who are unable or 
unwilling to invest in the necessary collection infrastructure can access fly ash from 
Tarong Power Station. 

4.23 	 In respect of Tarong North, the Draft fails to recognise that because of the nature of the 
ash collection facilities at Tarong North, no party (including Pozzolanic) can access 
'usable' or 'suitable' ash directly from the hoppers at Tarong N0l1h. Fly ash at Tarong 
NOl1h is collected by baghouse filters which do not classify ash . This task must be 
undertaken by any pat1y who acquires ash after its collection from Tarong North. 
Contrary to the Commission's conclusion in the Draft, the Agreement is not likely to 
exclude third paJ1ies from accessing suitable fly ash directly from the hoppers at Tarong 
North?4 Third parties who do not have access to a classifier and/or a grinder are 
prevented from acquiring this ash with or without the Agreement. 

4.24 	 The Draft also fails to recognise that third parties with grinders can and do acquire fly ash 
from the Tarong N0I1h silo?~ This fact of acquisition, in Tarong Energy's submission, 
provides support for a conclusion that impediments to access to ash at Tarong North are 
not high and are unaffected by the Agreement. Further, Tarong Energy (through the 
Manager of Tarong North Power Station) retains the right under clause 4.3 of the 
Agreement to vary the Ash Transfer Points at Tarong N0I1h Power Station on at least 3 
months' notice. This clause would permit Tarong Energy in its absolute discretion to 
modify or withdraw Pozzolanic's rights of access to Tarong North if Pozzolanic's 
contractual entitlements were resulting in Tarong Energy being unable to supply third 
parties and therefore being required to dispose of the ash in the ash dam or the mine void. 

21 Draft, paragraph 4.129. 
n Request for Expressions of Interest No. TE 1973. June 2010, p8. 
~ .1 Nucfush , Submission dated 15 April 2011 , pma 3. 
~~ Drat'l, paragraph 4.133. 
2:; Sunstatc acquires ash from Turong North. Sec Liiscussion at puragraph 4.17 abovc. 

http:produc.es
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4.25 	 The Draft concludes that parties are unlikely to be able to enter the market dUling the 
term of the Agreement because they are unlikely to be able to secure access to a sufficient 
volume of ash to make the necessary investment wOl1hwhile. 26 This finding implies that, 
should access to ash be available, parties other than Pozzolanic would be willing to 
acquire sufficient volumes of ash on credible commercial terms. 

4.26 	 In Tarong Energy's submission, there is no evidence to support either the express or the 
implicit finding: 

(a) 	 in respect of Nuash, the evidence suggests that even if it is able to secure access to 
sufficient volumes of ash, it is not willing to make the necessary investment or to 
acquire those volumes on credible commercial terms: 

(i) 	 Mr Cooper, Nuash's General Manager, publicly stated (under oath) that 
since around 200 1/2002 the Nucrush Group's view was that the best 
altemative source of fly ash is directly sourced from power stations located 
in south-east Queensland. However the Nucrush Group did not lodge an 
expression of interest in response to TE363/01 when they could have done 
so in 2002: 

(ii) 	 in 2005, the Nucrush Group conducted trials of t1y ash at Tarong North to 
determine the economic potential of using Tarong North t1y ash in concrete. 
Its report of the results of the trials concluded "[CONFIDENTIAL) It; 

(iii) 	 in 2006, in response to Tender TEl159 (and despite the conclusions of the 
above report), Nuash requested a first right of access to all ash produced at 
Tarong and Tarong North Power Stations for a potential 20 year period. 
However, it only proposed to firmly commit to acquire 
[CONFIDENTIAL] tonnes per year; 

(iv) 	 on 10 February 2010, Nuash entered into an agreement with Tarong Energy 
which provided Nuash with an option to install infrastructure and acquire 
fly ash from Tarong Power Station at no charge to Nuash. Nuash has not 
exercised its rights under the Nuash Option and Tarong Energy is unaware 
of any intention on its part to do so. Tarong Energy's perspective of the 
negotiations between Tarong Energy and Nuash between 2006 and 2009 
which resulted in the grant of the Nuash Option are set out in a letter from 
Tarong Energy to Nuash dated 7 December 2009. A copy of that letter is 
attached as Attachment A; 

(v) 	 on 9 August 20 I0, in response to EOI TE 1973 (and despite not exercising 
its rights under the Nuash Option), Nuash quixotically requested 
[CONFIDENTIAL]' right of access to [CONFIDENTIAL] ash produced 
at Tarong Power Station for a potential [CONFIDENTIAL] period but this 
request : 

(A) 	 only firmly committed Nuash to acquire [CONFIDEN1'IAL] tonnes 
a year. Nuash's request provided an indicative minimum off-take of 
[CONFIDENTIAL] tonnes but this seemed to be conditional on 
Nuash supplying up to [CONFIDENTIAL]: and 

(B) 	 was conditional on Tarong Energy installing and maintall1l11g 
significant infrastructure (at significant cost to Tarong Energy); and 

26 Draft, paragraph 4.132. 

http:wOl1hwhile.26
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(b) 	 in respect of Sunstate, the evidence suggests that it is not interested in acquiring 
'sufficient' volumes of ash on credible commercial terms: 

(i) 	 it has never tendered for access to a quantity of ash in excess of 
[CONFIDENTIAL] tonnes. In TEl 159, Sunstate only firmly committed 
to [CONFIDENTIAL] tonnes of Run Of Station (ROS)lReject Ash from 
Tarong North Power Station and gave an expected range of 
[CONFIDENTIALl tonnes: and 

(ii) 	 Sunstate has as much access to fly ash as it has sought. 

4.27 	 Further and contrary to the statement in the Draft, Nuash does not currently purchase any 
tly ash from Tarong Power Station or Tarong North Power Station. 27 

. 

4.28 	 The Draft concludes that the practical effect of the Agreement is that Pozzolanic's 
entitlements are likely to exclude third patties from accessing suitable fly ash directly 
from the hoppers thereby causing public detriment by heightening batTiers to entry and/or 
expansion and lessening competition. 

4.29 	 In considering public detriments, the Commission is concerned with probable rather than 
possible or speculative effects.~8 The Commission must be satisfied that the dettiment is 
such that it will, in a tangible and commercially practical way, be a consequence of the 
Agreement.29 For the reasons set out above, Tarong Energy submits that the Agreement 
will not materially decrease the ability of third parties to access tly ash. In particular: 

(a) 	 even with the Agreement, third patties will have access to approximately 313,000 
tonnes of 'usable' fly ash directly from the hoppers at Tarong Power Station if they 
are prepared to invest in the necessary collection infrastructure; 

(b) 	 Tarong Energy is interested in and will enter into contracts for the sale of small 
quantities of tly ash if third parties are interested in acquiring ash on credible 
commercial terms and subject to legal, safety, environmental and other operational 
considerations - this is supported by Tarong Energy's past conduct; and 

(c) 	 third parties can and do access fly ash from the Tarong North sHo (there is no 
concrete grade fly ash available for collection from the hoppers at Tarong North 
due to the manner in which fly ash is collected (i.e. using a baghouse filter). The 
acquirer must process the fly ash itself after collection). 

4.30 	 Tarong Energy submits there is no detriment to the public, in terms of competition or 
ability to access tly ash, that will, in any tangible or commercially practicable way, tlow 
from the Agreement. 

27 Draft, paragraph 4.19 
2~ Re Qllecnslantllndcpclldellt Wfwfesalers Ltd (1995) ATPR 41-438 at 40,960-961 
2<1 Qalltas Airways Limited (2005) ACompT 9 at [1561· 

http:Agreement.29
http:Station.27
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Tarong Energy intends to undertake a pubLic tender at the expiry (?F the Agreement 

4.31 	 The Draft states the Commission's 'understanding' that, if the A~reement is authorised, 
Tarong Energy will 'roll over' the Agreement upon expiry.3( This understanding 
contradicts Tarong Energy's evidence that access to tly ash produced at the power stations 
is determined on the basis of an open public tender process every three to five years.31 

4.32 	 It is Tarong Energy's position that undertaking a public competitive tender process for the 
sale of tly ash (and other coal combustible products) every three to five years enables it to 
maximise the sale of its tly ash, subject to legal, safety, environmental and other 
operational considerations, on commercial tenns including price. Consistent with this 
policy, Tarong Energy intends to undertake a public tender at the expiry of the 
Agreement. At that time, third parties will have another opportunity to tender for access 
to ash on credible commercial terms. 

4.33 	 Tarong Energy acknowledges that it is likely that Pozzolanic will be successful in 
subsequent tenders such that there will continue to be arrangements between Tarong 
Energy and Pozzolanic for the sale of fly ash from Tarong and/or Tarong North Power 
Stations. However, those aJTangements will be detennined following open public 
competrtive tenders and cannot be assumed to be the same as the arrangements set out in 
the Agreement. 

4.34 	 To the extent that Tarong Energy has a history of selling ash to Pozzolanic,32 this is a 
result of Pozzolanic consistently tendering for access to the largest quantities of ash at the 
highest price. Third patties have been unwilling or unable to match (or better) 
Pozzolanic's tenders. If in a tender a third party sought to acquire larger volumes of ash at 
an acceptable price, Tarong Energy would have every incentive to supply to that third 
party (assuming that the offer was credible and subject to legal, safety, environmental and 
other operational considerations) as it would maximise Tarong Energy's sales of fly ash 
and associated revenue. The arrangements between Tarong Energy and Pozzolanic are 
not 'rolled over' ad infinitum but are rather the result of Tarong Energy seeking to 
maximise the sale of its fly ash and the historic lack of credib'e commercial offers by 
third parties to acquire the same. 

The Commission fails to ident(fy what restrictions wouLd/aLL away in the counter/actuaL 

4.35 	 In the counterfactual adopted in the Draft, the Commission appears to accept that 
Pozzolanic is most likely to have access to the majOlity of fly ash produced at Tarong and 
Tarong North Power Stations.33 The only difference being that, in the future without the 
authorisation, the new fly ash supply agreement will be 'less restlicti ve' than the 
Agreement. 

4.36 	 However, the Draft fails to identify what restrictions would fall away or cease to operate 
in the counterfactual. This is relevant because a consideration of what restrictions may 
fall away highlights that there is no factual basis upon which to find that the restrictions 
exist. For example, in the counterfactual: 

(a) 	 Pozzolanic may acquire smaller volumes of ash therefore making more ash 
available for third parties. However the history of responses to Tarong Energy's 

JlI Draft, paragraph 4.135. 

31 Tarong Energy, Submission dated J 0 January 2011, P 19. 

32 A fact which Nucrush seems to contend provides PozzoJanic with a competitive advantage. See Nucrush, 

Submission dated 15 April 201 I, para 3. 

3.1 Draft. paragraphs 4.49 to 4.51 . 

http:Stations.33
http:years.31
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public tcnders and subsequent negotiations suggests that third parties do not want 
larger volumes of ash, do not wish to acquire such volumes on credible 
commercial terms or, in the case of Nuash. do not wish to exercise existing rights 
to ash. In the result, in a future without the Agreement in which Pozzolanic 
acquires smaller volumes of ash, Tarong Energy sells less fly ash and disposes of 
greater quantities in the ash darn or the Meandu mine void. 

(b) 	 Pozzolanic and Tarong Energy may enter into a contract for a shorter term, e.g. 
one year contracts. In this counterfactual, Pozzolanic will continue to take fly a:h 
because it has sunk investment at site. However, other potential fly ash acquirers 
are even less likely to acquire ash as they have no ability to obtain security of 
supply to support the necessary investment to utilise such volumes. In the result. 
Tarong Energy suffers unnecessary uncertainty, sells less fly ash and disposes of 
greater quantities in the ash dam or the mine void; the impact on the competitive 
conditions in the market is unchanged. 

4.37 	 Tarong Energy believes it is necessary for the Commission to identify what restrictions it 
says would fall away or cease to operate, the basis for this view and how the absence of 
the restrictions would impact on the Commission's consideration of the benefits and 
detriments flowing from the Agreement. 

5. 	 Other factual matters 

5.1 	 Tarong Energy notes three relatively minor factual inaccuracies 111 the Draft which it 
wishes to draw to the Commission's attention: 

(a) 	 at paragraph 2.10, the Draft states that 'larger fly ash particles are separated out 
first and finer particles last. This allows the separated ash to fall into hoppers 
roughly in order of size, where it is collected by fly ash acquirers'. This 
description accurately describes the process of ash collection using electrostatic 
precipitators such as occurs at Tarong Power Station. However, it is not does not 
desclibe the process of ash collection where baghouse filters are used such as 
occurs at Tarong North Power Station; 

(b) 	 at paragraph 2.26, the Draft refers to 'two double-pass electrostatic precipitators' 
which separate fly ash passing through each unit at Tarong Power Station. The 
correct description is that there are 'four pass electrostatic precipitators' which 
separate fly ash; and 

(c) 	 at paragraph 2.5. the Draft states that Tarong Energy's ability to sell its fly ash 
reduces the fees that Tarong Energy would have to pay the Queensland 
Government for the disposal of ash pursuant to certain environmental regulations. 
This misstates the effect of Tarong Energy's licence to dispose of ash under the 
relevant environmental regulations. The licence fee is payable for the right to 
dispose of ash in a particular place~ subject to the disposal of minimum volumes, it 
is not dependent upon the quantity of tly ash disposed of by Tarong Energy. 

5.2 	 Tarong Energy also notes that the Draft states that, on average. at least 24 to 29% of fly 
ash produced each year at the power stations is concrete grade.34 This esti mate is said to 
be implied from Tarong Energy's statements of how much tly ash is sold each year in RFI 
TE 1892. While Tarong Energy recognises that the estimate is strictly accurate in that it 
estimates that 'at least' 24 to 29% of tly ash produced each year at the power stations is 

34 Draft, paragraph 2.18 
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concrete grade, Tarong Energy estimates the actual percentage of concrete grade tly ash 
produced to be much higher, at approximately 60% and 50% for Tarong and Tarong 
NOIth Power Station respectively. 

6. 	 Conclusion 

6.1 	 Tarong Energy's key concern is to ensure that it is able to dispose of as mllch of its tly ash 
as possible on credible commercial terms, subject to lega1, safety, environmental and 
other operational considerations. The Agreement was negotiated following a competitive 
public tender to which three companies responded, Pozzolanic. Sunstate and Nuash. 
Tarong Energy has entered into arrangements with Sunstate and Nuash pursuant to which 
each company has a right to access ash on commercial terms. The Agreement is Tarong 
Energy's proposed arrangement with Pozzolanic and represents the outcome of 
negotiations between the parties as to appropriate commercial terms. 

6.2 	 In Tarong Energy's submission, the fact that the Agreement resulted from a competitive 
public tender in which each company that tendered obtained access to the ash it sought on 
credible commercial terms is significant and a matter to which the Draft fails to give any 
or any sufficient weight. Tarong Energy submits that the Commission should recognise 
the utility of its regular public competitive tenders in determining the market for the 
acquisition of fly ash produced at Tarong and Tarong North Power Stations. 

6.3 	 In Tarong Energy's submission, the Commission should grant the authorisation sought as 
the benefits of the Agreement outweigh any detriment it causes: 

(a) 	 the Agreement resulted from a competitive pub~ic tender in which every party who 
tendered received the ash they were prepared to acquire on credible commercial 
terms; 

(b) 	 the Agreement provides certainty that substantial volumes of tly ash will be sold 
and acquired and used as a cernentitious substitute, rather than disposed of as a 
waste product; 

(c) 	 on 30 days' notice, third parties can access up to 30% of the fly ash produced at 
Tarong Power Station i.e. approximately 313,000 tonnes, directly from the 
hoppers; 

(d) 	 concrete grade tly ash (as distinct from tly ash more generally) is not available for 
collection from the hoppers at Tarong North due to the manner in which tly ash is 
collected (i.e. using a baghouse filter); 

(e) 	 third parties can currently access fly ash produced at Tarong North from the 
Tarong North silo; 

(t) 	 competitors of Pozzolanic who wish to obtain small amounts of fly ash can enter 
into contracts with Tarong Energy to acquire this ash. Tarong Energy has a 
current contract with no minimum quantity and will enter into additional contracts 
for the sale of small quantities if third parties are interested in acquiring ash on 
credible commercial terms; and 

(g) 	 Tarong Energy has never refused to supply fly ash to a party who has made a 
credible commercial offer to acquire it. 

5 May 2011 
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7 December 2009 

Nuash pty Ltd 
Hart Street 
Upper Coomera OLD 4210 

Attention: 	 Michael Cooper 
General Manager 

Dear Mr Cooper 

Tender TE1159 - Sale and Removal of Fly Ash and Bulk Materials at Tarong and 
Tarong North Power Stations 

I refer to the previous discussions between Tarong Energy Corporation Limited 
(Tarong Energy) and Nuash Pty Ltd (Nuash) regarding the sale of fly ash from Tarong 
Power Station (TPS) as part of the above tender process. 

Earlier this year Nuash rejected commercial terms proposed by Tarong Energy to 
facilitate the supply of fly ash from TPS. 

I understand that Nuash has recently sought to re-engage with Tarong Energy 
regarding t,he supply of ,ash from TPS (email to our Leo Tellam on 23 November 2009). 
The purpose of this letter is to set out the history of the discussions between the 
parties and to outline the final commercial basis on which Tarong Energy Is prepared 
to sell ash to Nuash. 

Background 

As you are aware: 

• in May 2006, Tarong Energy publicly a~vertised for expressions of interest for the 
supply of ash from TPS and Tarong North Power Station (TNPS); 

• in January 2007, Tarong Energy invited a number of companies to respond to an 
invitation to tender for the purchase of ash from TPS and TNPS (the Invitation); 
and 

• 	 Tarong Energy attempted to negotiate appropriate commercial arrangements with 
each of the parties who responded to the invitation to tender. 
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In response to the Invitation, Nuash submitted a tender which (among other things): 

o 	 sought to obtain I right cif access to take ash from ~at TPS and 
TNPS for a potential ,period; 

• 	 committ~d to take , .Ionnes of ash per annum under a pricing 
mechanism based on ,per tonne (in addition to this charge Nuash 
proposed to also pay a research and development charge of ' :per tonne); 
and 

• 	 sought to impose contractual obligations on Tarong Energy to: 

o 	 ensure that any arrangements between Tarong Energy and other third 
party ash purchasers recognise Nuash's first right of access to ash at 
TPS and TNPS; and 

o 	 negotiate third party access protocols to regulate the timing and 
scheduling of access to ash at TPS and TNPS having regard to Nuash's 
commercial requirements. 

Tarong Energy advised Nuash that it was unable to accept this tender. However, in an 
attempt to facilitate multiple party access for the supply of ash from TPS and TNPS 
Tarong Energy subsequently: . , 

• 	 attempted to negotiate commercial arrangements with Nuash; and 

• 	 reduced the ash transfer points to be provided to other third party purchasers 
(under the other arrangements being negotiated) so that ash from those 
transfer points could be made available to Nuash. 

Those negotiations resulted in Tarong Energy providing a draft Fly Ash Supply 
Agreement (the Draft Agreement) to Nuash in early June 2008. 

Nuash's Rejection of the Draft Agreement in Late 2008 

Nuash.notifled Tarong Energy on 25 August 2008 that its Board had approved the 
proposed arrangements and resolved to execute the Draft Agreement. Despite this, 
Nuash subsequently reneged and: 

• 	 sought to alter fundamental commercial elements of the proposed 

arrangements (including the price and term); and 


• 	 failed to provide substantive detail of its position or confirm that the Draft 
Agreement was in an acceptable form to Nuash, 

Nuash's Rejection of the Draft Agreement in Mid 2009 

Given the effort of both parties to date, Tarong Energy made further amendments to 
the Draft Agreement to deal with the additional issued raised by Nuash and provided a 
revised Draft Agreement to Nuash on 8 December 2008, 

On 27 February 2009, Tarong Energy was informed that the Draft Agreement would be 
put to the Nuash Board for approval at a meeting scheduled for 30 April 2009. 
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Nuash subsequently advised that it rejected the Draft Agreement and that its Board 
had determined that: 

• 	 the charges for ash under the Draft Agreement were an unacceptable risk in 
the current economic climate; 

• 	 more favourable terms should be negotiated (this is despite the price per tonne 
being less that the amount proposed under Nuash's tender); 

• 	 Nuash's internal projected capital costs were not estimated to the Board's 
satisfaction and that further work was required to clarify Nuash's proposed 
costs;, and 

• 	 once the issues above were resolved, the arrangements should be resubmitted 
to Nuash's board for consideration. 

Tarong Energy's Concerns 

Tarong Energy was disappointed that after its effort to facilitate a supply agreement, 
Nuash has now twice rejected arrangements on arms length commercial terms. Your 
attempt to re-engage with Tarong Energy in these circumstances is highly unusual. 

My understanding is that you have verbally requested meetings to discuss "issues", 
but have made no attempt (despite repeated requests) to substantiate your position in 
writing. In light of your conduct, Tarong Energy can only conclude that Nuash never 
had any real intention of taking ash from TPS. 

If, contrary to all appearances, it is now the case that Nuash wishes to take ash from 
TPS, Tarong Energy's position is that Nuash must immediately commit to take ash on 
a commercial basis. 

Tarong Energy's Final Position 

Given the effort of both parties to date, Tarong Energy is prepared to restructure the 
Draft Agreement on its current commercial terms so that: 

• 	 Nuash are provided with an option to proceed with ash off take at a later point 
in time (subject to some conditions); and 

• 	 until such time as Nuash elect to proceed with ash off take, Tarong Energy is 
able to make ash that would be dealt with such arrangements available to other 
third party purchasers (ensuring that such ash is available for beneficiated use). 

In this regard, I enclose a revised Draft Agreement (marked up against the last 
document provided to you). 
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Tarong Energy is not prepared to allow its discussions with Nuash to continue 
indefinitely and the enclosed draft represents Tarong Energy's final position. In the 
event that Nuash does not accept this proposal, Tarong Energy will: 

• 	 terminate discussions with Nuash; and 

• 	 advise the Australian Competition and Consumer Commission of the situation 
(given the ongoing regulatory interest into the arrangements for the supply of ash 
in South East Queensland). " 

Please respond to this letter by no later than 18 December 2009. 

Yours faithfully 

~nce AI.thorpe 
Manager - Supply 
Tarong Energy Corporation Limited 
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