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Summary 

The Australian Competition and Consumer Commission has decided to vary authorisation 
A91105.  

Authorisation A91105 was granted on 21 January 2009 to allow Agstewardship, on behalf 
of the participants in the Industry Waste Reduction Scheme (the Scheme) to impose a four 
cents per litre/kilogram levy on the supply of agricultural and veterinary (agvet) chemicals 
(the levy). The levy is ultimately passed on to end users of agvet chemicals.  

The Scheme incorporates the drumMUSTER ® and ChemClear ® programs which 
provide for the safe collection and recycling of empty agvet chemical containers and the 
disposal of obsolete or unwanted agvet chemicals. 

The variation expands the definition of “containers” which are accepted under the Industry 
Waste Reduction Scheme.  

 

1. Introduction 
 
1.1. Authorisation is a transparent process where the ACCC may grant statutory protection 

from legal action for conduct that might otherwise breach the Competition and 
Consumer Act 2010 (the Act). The ACCC may ‘authorise’ businesses to engage in anti-
competitive conduct where it is satisfied that the public benefit from the conduct 
outweighs any public detriment. The ACCC conducts a public consultation process 
when it receives an application for authorisation, inviting interested parties to lodge 
submissions outlining whether they support the application or not.  

 
Minor variation 
 
1.2. A person to whom an authorisation has been granted may subsequently seek to vary the 

authorised arrangements. Depending on the nature of the proposed variation, the person 
may apply to the ACCC for a minor variation to the authorisation. Section 87ZP of the 
Act defines a minor variation as a single variation that does not involve a material 
change in the effect of the authorisation. 

 
1.3. Section 91A of the Act provides that the ACCC must, if satisfied that the proposed 

variation is minor, invite submissions from interested parties. After consideration of the 
application and any submissions received, the ACCC may make a determination 
varying the authorisation or dismissing the application to vary the authorisation. 

 
1.4. Relevantly, section 91A(4) of the Act provides that the ACCC may vary an 

authorisation granted under section 88(1) where it is satisfied that the variation would 
not result or would not be likely to result in a reduction in the extent to which the 
benefit to the public of the authorisation outweighs any detriment to the public caused 
by the authorisation.  
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2. The application for minor variation  
 
2.1. On 20 April 2011, AgStewardship Australia Limited (AgStewardship) lodged an 

application under section 91A of the Act for minor variation to authorisation A91105.  
 
2.2. Authorisation A91105 was granted on 21 January 2009 to enable Agstewardship, on 

behalf of the participants in the Industry Waste Reduction Scheme (the Scheme), to 
impose a four cents per litre/kilogram levy on the supply of agricultural and veterinary 
(agvet) chemicals (the levy). The levy is ultimately passed on to end users of agvet 
chemicals. The Scheme incorporates the drumMUSTER ® and ChemClear ® programs 
(the Programs) which provide for the safe collection and recycling of empty agvet 
chemical containers and the disposal of obsolete or unwanted agvet chemicals. 

 
2.3. NuFarm Australia Limited, a manufacturer of agvet chemicals has approached 

AgStewardship to include a new container design in the drumMUSTER program. The 
new container (the NuFarm container) is made up of a cardboard box, containing a light 
density plastic bag which holds the agvet chemicals. 

 
2.4. The definition of “containers” that is currently used in the Scheme is contained in a 

Memorandum of Understanding (MOU) between AgStewardship and other 
stakeholders in the Scheme.  The definition is as follows:  

 
"Container" means non-returnable rigid metal or plastic container above 
one litre/kilogram ("1L/Kg") in declared content used in the packaging of crop 
protection and on-farm animal health products used for: 
 
(a) agricultural and on-farm animal health production; 
(b) industrial and recreational pest and weed control; 
(c) forestry; 
(d) household pest control operations; and 
(e) similar activities conducted by local, State and Federal Government 
authorities. 
 
Containers of hazardous products are compulsorily included in the program. The 
inclusion of non-hazardous products by the supplier/manufacturer participating 
in the drumMUSTER program is voluntary and entirely at the discretion of any 
manufacturer/supplier participating in the drumMUSTER program, These 
include surfactants, wetting agents, stickers, spreaders, spray markers, dye, foam 
markers, dairy detergents, farm disinfectants, teat dip, udder wash, foliar 
fertiliser, spray oils and animal nutrition products. (Containers of 1 L/Kg and 
less may be accepted by a Collection Agency if they meet the Agsafe cleanliness 
standard, however, they do not attract the levy.) [Underline added] 

 
2.5. AgStewardship seeks to expand the range of containers that can be accepted through 

the Scheme by removing the word ‘rigid’ from the first line of the definition. This will 
allow AgStewardship to potentially collect and recycle or dispose of the NuFarm 
container and other new containers through the Scheme.  

 
2.6. AgStewardship proposes to conduct a 6 to 12 month pilot program to determine the 

suitability of the NuFarm container for inclusion in the Scheme. During the pilot 
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program, the four cents per litre/kilogram levy will be collected on the NuFarm 
container in areas in which the pilot is operating.  

 
2.7. The proposed minor variation does not otherwise alter the scope of the Programs or the 

Scheme, nor does it alter the levy.  
 
Interim authorisation 
 
2.8. When lodging the application for minor variation AgStewardship also requested 

interim authorisation to be granted to enable it to commence the preparation and 
promotional activities relating to the pilot program for the NuFarm container. The 
ACCC granted interim authorisation on 19 May 2011.  

 

3. Submissions received by the ACCC 
 
3.1. A summary of the supporting submissions made by AgStewardship is provided below. 

AgStewardship’s application is available from the ACCC’s website 
(http://www.accc.gov.au/AuthorisationsRegister). 

 
AgStewardship’s submission 
 

3.2. AgStewardship submits that the proposed minor variation will not decrease the extent 
by which the benefits of the current authorisation outweigh any public detriments.  

3.3. AgStewardship submits that the proposed variation will produce environmental benefits 
beyond those which arise from the current authorisation by increasing the types of 
containers for agvet chemical products which can be collected and recycled or disposed 
of safely through the Scheme. For example, environmental benefits will continue to 
result from diverting more agvet chemical containers from landfill and reducing stock 
piles of agvet chemical waste. AgStewardship submits that in 2009 the drumMUSTER 
program collected 42% (by weight) of packaging entering the system, and together with 
industry innovations on packaging the Program has diverted more than 75% of waste 
containers from landfill. AgStewardship submits that the NuFarm container will further 
reduce the amount of packaging going to landfill by 20%, compared to existing 20 litre 
high-density polyethylene (HDPE) containers.   

3.4. AgStewardship also submits that the proposed variation will produce efficiency 
benefits by: 

• avoiding the need to duplicate the drumMUSTER program to provide a recycling 
path for new containers that do not fall within the current definition and 

• ensuring that chemicals currently collected under the ChemClear program because 
they are in eligible containers will continue to be collected even if in the future they 
are stored in containers that do not meet the current definition. This will ensure the 
continued effectiveness and reach of the ChemClear program.  
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3.5. AgStewardship submits that the proposed variation will not increase the level of public 
detriment produced by the Scheme because: 

• while the proposed variation may increase the number of containers to which the 
levy is applied, the amount of the levy is negligible compared to the total price of 
agvet chemicals 

• in the longer term the proposed variation is unlikely to result in an increase in the 
number of containers to which the levy is applied, instead it is likely to result in a 
shift in the type of containers used by agvet chemical manufacturers and these 
containers may use more environmentally sustainable materials. 

3.6. AgStewardship submits that regardless of the success of the pilot program for the 
NuFarm container, the proposed variation is necessary to ensure that the definition of 
‘container’ is technologically neutral and therefore to ensure the effectiveness and 
efficiency of the Programs and the Scheme in the long term.  

Interested party submissions 

3.7. The ACCC invited 102 interested parties including government departments, agvet 
manufacturers, farmer groups and other industry participants to comment on the 
application for minor variation. Copies of the submissions by interested parties are 
available from the ACCC’s website: 
(http://www.accc.gov.au/AuthorisationsRegister). 

3.8. Submissions were received from: 
 

• Animal Health Alliance • Queensland Department of Environment 
and Resource Management 

• Bayer Australia Ltd • Department of Agriculture, Fisheries and 
Forestry 

• CANEGROWERS • Biosecurity Queensland  

• Victorian Farmers Federation • Western Australian Department of Health 

• Croplife Australia Limited • Western Australian Department of 
Environment and Conservation 

• Growcom • NSW Office of Environment and Heritage 

• Agsafe • Environmental Protection Authority South 
Australia 

• National Farmers Federation • Department of Health and Ageing 

• Veterinary Manufacturers and  
Distributors Association Ltd 

• Western Australian Department of 
Agriculture and Food 

• The Western Australian Farmers 
Federation 

• Department of Primary Industries and 
Resources SA 

• NSW Farmers Association • Department of Resources NT 

• NT Worksafe • Department of Primary Industries Victoria 

• WorkCover NSW  
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3.9. The majority of interested parties supported the proposed variation. Broadly 
submissions in support raised the following issues: 

• broadening the definition of packaging that can be accepted in the Scheme ensures 
that the Scheme is flexible and can adapt to changing packaging trends and thus 
continue to meet the objectives of the Scheme in the future. 

• amending the definition may encourage innovation in agvet chemical packaging 
which may lead to better environmental outcomes and reduce costs to consumers 

• expanding the range of containers accepted through the Scheme and pre-existing 
infrastructure is more efficient than replicating such infrastructure 

• conducting a trial is a prudent way to ensure the NuFarm container is suitable for 
inclusion in the Scheme. 

3.10. While the NSW Office of Environment and Heritage supports the application for minor 
variation and the Programs it raised concerns that the cardboard outer layer of the 
NuFarm container may become contaminated by agvet chemicals. As this part of the 
container is to be disposed of outside the Scheme, through standard cardboard recycling 
processes, this may cause downstream contamination of cardboard recycling programs 
or other potential environmental harm, such as through contaminated cardboard being 
discarded to landfill or stockpiled on farms. Further, the NuFarm container will need to 
be dismantled on the farm to facilitate collection and disposal, which raises safety and 
environmental concerns. The NSW Office of Environment and Heritage submits that 
the AgStewardship Programs should provide for the takeback of the cardboard outer 
layer of the NuFarm container, as well as the inner layer.  Similar environmental and 
occupational safety concerns were raised by NT Worksafe.  NT Worksafe advises that 
it does not support the permanent variation without the final results of the trial. 

3.11. The Western Australian Farmers Federation submits that it is unable to support the 
application at this stage as it has not been provided with any assessment of the potential 
impact of the proposed variation, in terms of the number of NuFarm containers likely to 
be captured through the variation, nor the associated cost to Western Australia’s 
farmers as end users of the product. 

3.12. AgStewardship’s response to the concerns of the NSW Office of Environment and 
Heritage and the Western Australian Farmers Federation is discussed below. 

4. ACCC Assessment 
 
4.1. The ACCC’s assessment of the application for a minor variation to authorisation 

A91105 is in accordance with the tests required by the Act (see paragraphs 1.2-1.4).    
 
The proposed variation 
 
4.2. The proposed variation removes the word ‘rigid’ from definition of containers that can 

be accepted through the Scheme. The ACCC is satisfied that the proposed variation is 
minor and is unlikely to result in a material change to the effect of authorisation 
A91105.    
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Is there a reduction in the extent to which public benefit outweighs public detriment? 
 

4.3. In its determination for authorisation A91105, the ACCC considered that the Scheme 
was likely to deliver significant environmental benefits and that this public benefit is 
likely to outweigh any public detriment from increasing the end price of agvet 
chemicals to end users.  

4.4. The ACCC notes the concerns expressed by the NSW Office of Environment and 
Heritage about the potential contamination of the cardboard in the NuFarm container 
and the potential environmental harm if contaminated cardboard enters current 
cardboard recycling systems. In response, AgStewardship advised: 

• The NuFarm container has several design features which help prevent 
contamination, including: 

◦  anti-glug properties, which minimise spillage or splash back when pouring  

◦ coating of the outer cardboard layer, which provides moisture resistance 

◦ two layers of film in the inner liner, which provide additional protection 
should one layer be damaged 

◦ quality assurance testing such as puncture testing and pressure testing to 
determine if the seal is compromised. 

• The NuFarm container has been approved for the transportation of Dangerous 
Goods in accordance with the Dangerous Goods Regulations 2008. 

• In the unlikely event that an accident causes the cardboard to be contaminated, it 
would be disposed of to landfill rather than recycled. 

• Given the training and experience required of chemical handlers under the 
Programs and the improved pouring features, NuFarm container does not present 
any greater risk than the possible mishandling of existing containers. 

• AgStewardship will consider the issue as part of the pilot and will train inspectors 
to ensure contaminated cardboard is appropriately dealt with.  

4.5. AgStewardship also submits that the pilot of the NuFarm container will enable it to 
gather information and assess the impact of the inclusion of the NuFarm container in 
the scheme and address the Western Australian Farmers Federation request for such an 
assessment. AgStewardship states that the inclusion of the NuFarm container within the 
scheme, all else being equal should not increase the volume of agvet chemicals in 
relation to which the levy is charged, but will only change the type of containers used.   

4.6. The ACCC considers that the proposed variation to broaden the definition of containers 
accepted through the Scheme is likely to increase the level of environmental benefit 
provided by the Scheme. Providing more flexibility to the containers which can be 
accepted through the Scheme allows a greater range of containers to be collected safely 
and properly disposed of or recycled. Under the current definition new containers 
which are not eligible for collection may be directly disposed of into landfill without 
first being cleaned or stored on-farm which raises health and safety and other 
environmental concerns. 
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4.7. The ACCC considers that the pilot to determine the suitability of the NuFarm container 
in the Scheme is likely to address the concerns raised by the NSW Office of 
Environment and Heritage and NT Worksafe. Similarly, the ACCC considers that 
information from the pilot may also address the concerns of the Western Australian 
Farmers Federation about the impact of including the NuFarm containers in the 
Program and the cost impact on farmers. 

 
4.8. The proposed variation is likely to increase the range of chemical containers to which 

the levy is applied, although as noted by AgStewardship overtime there may be a shift 
in the type of containers used by agvet chemical manufacturers with the current 
containers replaced with newer more environmentally sustainable ones. The ACCC 
notes that the variation does not amend the current amount of the levy. In its 
consideration of application A91105 the ACCC noted that the size of the levy appeared 
reasonable given the costs associated with processing agvet chemical containers. 

 
4.9. Overall, the ACCC is satisfied that the proposed variation will not reduce the extent to 

which the public benefits of authorisation A91105 outweigh the public detriments.  
 

5.  Determination 
 
The application 
 
5.1. On 20 April 2011, AgStewardship Australia Limited (AgStewardship) lodged an 

application for minor variation of authorisation A91105. Authorisation A91105 was 
granted by the ACCC on 21 January 2009. 

 
5.2. AgStewardship seeks to expand the range of containers that can be accepted through 

the Industry Waste Reduction Scheme (the Scheme) by removing the word ‘rigid’ from 
the definition of containers in the Memorandum of Understanding reached between 
AgStewardship and other stakeholders in the Scheme as set out below: 

 
"Container" means non-returnable rigid metal or plastic container above 
one litre/kilogram ("1L/Kg") in declared content used in the packaging of crop 
protection and on-farm animal health products used for: 
 
(a) agricultural and on-farm animal health production; 
(b) industrial and recreational pest and weed control; 
(c) forestry; 
(d) household pest control operations; and 
(e) similar activities conducted by local, State and Federal Government 
authorities. 
 
Containers of hazardous products are compulsorily included in the program. The 
inclusion of non-hazardous products by the supplier/manufacturer participating 
in the drumMUSTER program is voluntary and entirely at the discretion of any 
manufacturer/supplier participating in the drumMUSTER program, These 
include surfactants, wetting agents, stickers, spreaders, spray markers, dye, foam 
markers, dairy detergents, farm disinfectants, teat dip, udder wash, foliar 
fertiliser, spray oils and animal nutrition products. (Containers of 1 L/Kg and 
less may be accepted by a Collection Agency if they meet the Agsafe cleanliness 
standard, however, they do not attract the levy.)  
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5.3. The ACCC is satisfied that the variation is minor. 
 
5.4. The ACCC is also satisfied that the public benefit test in section 91A(4) of the Act is 

met – that is, the variation which is the subject of the application is unlikely to result in 
a reduction in the extent to which the benefit to the public of the authorisation 
outweighs any detriment to the public caused by the authorisation. 

 
5.5. Pursuant to section 91A(3) of the Act, the ACCC makes this determination, varying 

authorisation A91105 by deleting the word “rigid” from the first line of the definition 
of “container” in the Memorandum of Understanding reached between AgStewardship 
and other stakeholders in the Industry Waste Reduction Scheme. 

 
5.6. This determination is made on 9 June 2011. If no application for a review of the 

determination is made to the Australian Competition Tribunal in accordance with 
section 101 of the Act, it will come into effect on 1 July 2011.  

 
5.7. On 19 May 2011 the ACCC granted interim authorisation with respect to the 

application for minor variation. Interim authorisation will remain in place until the date 
the ACCC’s determination comes into effect or until the ACCC decides to revoke 
interim authorisation.  


