
Tarong Energy Points for ACCC Pre-Decision Conference 12 May 2011 

1. 	 Tarong Energy has been subjected to much regulatory uncertainty around 
these issues for many years, first the Federal Court Proceedings and now the 
Draft Determination, and potentially the Final Determination. 

2. 	 Consequent on, and cognizant of, the initiation by the ACCC of the 
Proceedings, Tarong Energy required as a condition of its most recent flyash 
sale tender that, should they be successful in the tender, Pozzolanic would 
obtain ACCC authorisation for the Agreement. 

3. 	 So it is Tarong Energy's desire for regulatory certainty that brings us all here 
today. Unfortunately, the Draft Determination singularly fails to deliver that 
certainty. 

4. 	 There is nothing in the Draft Deterrnination to indicate what the re'levant 
market is let alone whether the ACCe believes the Agreement to be 
substantially lessening of competition in any such market or otherwise 
prohibited by the Act or objectionable to the ACCC. 

5. 	 From Tarong Energy's point of view, the only relevant "market" is that 
constituted by those who respond to its periodic, open, public, competitive EOI 
/ tender processes - surely the epitome of an unfettered competitive dynamic. 

6. 	 The Agreement resulted from a competitive, open, public tender in which 
every party who tendered (and the only substantive objectors) received all the 
ash (or entitlement) they were prepared to acquire on credible commercial 
terms. 1 

7. 	 Even with the Agreement, third parties have an ability to access over 310,000 
tonnes of fly ash from TPS and substantial tonnages from TNPS each year. 2 

8. 	 TEe's key concern is to ensure that it is able to dispose of as much of its fly 
ash as possible on credible commercial terms, subject to legal, safety, 
environmental, security and other operational considerations. 

9. 	 From TEC's perspective, the Agreement provides certainty that substantial 
volumes of fly ash will be sold and acquired and used as a cementitious 
substitute, rather than disposed of as a waste produce - beneficiated reuse. 

10. 	 Unl'ess the ACCe's Final Determination; 

(a) 	 clearly articulates, with relevant supporting evidence, the view that the 
Agreement lessens competition in a relevant market or is prohibited by 
the Act or objectionable to the ACCe, and/or 

(b) 	 identifies some anti-competitive aspect of TEe's past practice of 
periodic open, public, competitive tendering regarding flyash sales, 

TEC cannot but feeIIat liberty to continue to enter into contracts for the sale of 
ash with any party, including Pozzolanic, who is prepared to acquire ash on 
credible commercial terms (subject to legal, safety, environmental, security 
and other operational considerations) 4 consistent with its past practice. 

1 TEe's submission dated 10 January, p23, TEe's submission dated 5 May, paragraphs 4.25 to 4.27. 

See also Pozzolanic's response to Draft Determination, paragraphs 19 to 23. 

2 TEG's submission dated 5 May, paragraphs 4.6 to 4.14 and 4.21 . 

3 TEG's submission dated 5 May, paragraphs 2.2 and 3.1 to 3.4. 

4 TEG's submission dated 10 January, p22; TEe's letter of 8 March, section 1; TEe's submission 

dated 5 May, paragraphs 4.15 to 4.19. 



