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The Australian Competition and Consumer Commission (the ACCC) has decided to 
grant interim authorisation in respect of the application for minor variation of 
authorisation A911 05 lodged by the AgStewardship Australia Limited 
(AgStewardship) on 20 April 2011. 

Interim authorisation 

Interim authorisation allows an applicant to engage in conduct proposed for 
authorisation (including a minor variation of an authorisation) as if authorisation has 
been granted, before the issuing of a final determination. Further infOlmation about 
interim authorisation is at Attachment A. 

The application for minor variation 

AgStewardship Australia Limited (AgStewardship) has applied for minor variation to 
authorisation A91105. The authorisation was granted on 21 January 2009 to allow 
AgStewardship to impose a four cents per litre/kilogram levy on the supply of 
agricultural and veterinary (agvet) chemicals to support the Industry Waste Reduction 
Scheme (the Scheme), which incorporates the drumMUSTER® and ChemClear® 
chemical container collection programs. 

AgStewardship proposes to amend the definition of "containers" which can be 
collected under the Scheme and to which the levy will apply. The definition is 
contained in a Memorandum of Understanding reached between stakeholders in the 
Industry Waste Reduction Scheme, including AgStewardship and in broad terms 
currently limits the type of containers that can be collected to non-returnable rigid 
metal or plastic containers. AgStewardship propose to remove the word "rigid" from 
the definition, expanding the eligibility criteria for containers accepted under the 
Scheme. 

Apart from amending the definition of "container", the proposed variation does not 
otherwise alter the operation of the Scheme, nor does it alter the levy. 



AgStewardship has requested interim authorisation to enable it to begin a pilot 
program and promotional activities relating to the proposed inclusion of a new agvet 
chemical container developed by NuFarm Australia Limited in the Scheme. The 
NuFarm container is made up of a cardboard box, containing a light density plastic 
bag which holds the agvet chemicals. 

Consultation 

Upon receipt of the application for minor variation of authorisation A911 05 and the 
request for interim authorisation the ACCC invited submissions from interested 
parties. Submissions relating to the request for interim authorisation were due by 
11 May 2011. 

The submissions received by the ACCC are generally supportive of the application for 
minor variation and either actively support the grant of interim authorisation or at 
least do not object to interim authorisation. The NSW Office of Environment and 
Heritage raised concerns that the cardboard box portion of the NuFarm container, 
which AgStewardship currently proposes will be disposed of through ordinary 
cardboard recycling channels may become contaminated with agvet chemicals and 
may cause downstream contamination ofcardboard recycling programs. 

The ACCC notes this concern and will consider this and any other issues raised by 
interested parties which go to the merits of the proposed variation as part of its 
assessment of the substantive application. 

A copy of all public submissions may be obtained from the ACCC's website 
(www.accc.gov.au/Authorisations Register) and by following links to this matter. 

Interim authorisation 

The ACCC grants interim authorisation to AgStewardship to vary the definition of 
'container' in the Memorandum of Understanding by removing the word 'rigid' from 
the definition. 

Reasons for decision 

During the period of interim authorisation AgStewardship will conduct promotional 
activities relating to the inclusion of the NuFarm container in the Scheme. 

The ACCC considers that granting interim authorisation will allow AgStewardship to 
commence preparation and promotional activities relating to the NuFarm container 
pilot program while the ACCC considers the substantive application. Should the 
proposed minor variation not be approved, AgStewardship has advised that these 
preparations can be reversed. 

The ACCC considers that granting interim authorisation to the proposed variation is 
unlikely to significantly affect the manufacture, distribution and sale of agvet 
chemicals or the collection and processing of used agvet chemical containers. 

www.accc.gov.au/Authorisations


Reconsideration of decision 

The ACCC may review its decision on interim authorisation at any time. The ACCC's 
decision on whether to grant interim authorisation should not be taken as indicative of 
whether or not the proposed minor variation will be approved. 



Attachment A When can Interim Authorisation be Granted? 

Requests for interim authorisation are considered on a case by case basis. In International Air 
Transport Association and Alitalia Linea Aerea ltaliana SPA! (the UTA case) the Tribunal noted 
that it would be impossible to attempt to define all relevant principles governing the grant of an 
interim authorisation. It stated that much would depend on the facts of the particular case, the 
urgency of the occasion and the conduct the subject of the application by the parties. It also noted 
that in considering a request for interim authorisation, it would generally be inappropriate to 
examine questions of law or facts too closely at an early stage of review. 

While it is not possible to outline all of the issues that the Commission will take into account in 
determining whether a specific request for interim authorisation should be granted, some major 
factors considered in determining whether interim authorisation should be granted include the 
following: 

• 	 The policy of the CCA is clearly opposed to arrangements that are in restraint of trade and other anti
competitive practices. The Commission is therefore unlikely to grant interim authorisation to 
arrangements that are highly anti-competitive unless compelling reasons are provided. 

• 	 The Commission is I.\nlikely to grant interim authorisation where this will permanently alter the 
competitive dynamics of the market or inhibit the market from returning to its pre-interim state 
if final authorisation is later denied, unless special circumstances apply. Similarly, a factor the 
Commission will consider is whether a person appealing in good faith against the refusal of 
authorisation by the Commission would be effectively denied their right of appeal to the 
Tribunal by the refusal of an interim authorisation. This would apply, for example, if the 
arrangement once departed from could not be reinstated in the event of a final decision 
favourable to the applicant. 

• 	 The Commission will consider the possible harm, if any, that will occur to the applicant if a 
grant of interim authorisation is denied. 

• 	 The possible harm that will occur to other parties (such as customers and competitors) if a 
request for interim authorisation is granted or denied will also be taken into account. 

• 	 The Commission will consider whether granting interim authorisation is urgent and/or necessary. 

• 	 The Commission will consider the extent to which the relevant market will change if interim 
authorisation is granted. For instance, interim authorisation is more likely to be granted in 
cases where it will maintain the status quo in the market. 

• 	 Any possible benefit or detriment to the public will be considered to the extent the 
Commission is able to make such an assessment at the time of considering the request for 
interim authorisation. 

• 	 In some cases it may be thought preferable not to disturb the existing position pending a tinal 
decision as the good or bad effects of the existing situation will usually be clearer than the 
possible effects of a change in that situation. 

• 	 The length of time that is likely to elapse between the granting of the interim authorisation 
and the anticipated date of final authorisation will be considered. 

• 	 A preliminary assessment of the public benefits and anti-competitive detriments likely to 
result from the proposed conduct may be undertaken. 

• 	 Whether there is a risk of legal action by a third party is a relevant consideration. The 
Commission has considered that it would be detrimental to the authorisation process if private 
legal action was commenced before an application for authorisation is determined. 

• 	 Whether a refusal to grant interim authorisation will result in potential public benefits being 
lost will also be considered. 
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