
Australian 
Competition & 
Consumer 
Commission 

GPO Box 3131 
Canberra ACT 2601 

Contact Officer: 
Contact Phone: 

Erin Donohue 
(02) 6243 1291 

23 Marcus Clarke Street 
Canberra ACT 2601 

13 May 2011 
tel: (02) 6243 1111 

fax: (02) 6243 1199 

www.accc.gov.au 

Mr Michael Gray Mr Patrick Gay 
Partner Senior Associate 
Freehills Freehills 
Level 32, 19 Martin Place Level 32, 19 Martin Place 
Sydney NSW 2000 Sydney NSW 2000 

Dear Mr Gray 

Exclusive dealing (third line forcing) notification N95204 lodged by the 
Real Estate Institute of New South Wales (REINSW) 

I refer to the above third line forcing notification lodged with the Australian Competition and 
Consumer Commission (the ACCC) on 6 December 2010. The notification has been placed 
on the ACCC's public register. 

Notification provides protection from legal action under the Competition and Consumer Act 
2010 (the Act) for third line forcing conduct. Broadly, third line forcing involves the supply 
of goods or services on condition the purchaser acquires goods or services from a particular 
third party, or a refusal to supply because the purchaser will not agree to that condition. 
Third line forcing is a breach of the Act, however, a notification may be lodged where the 
conduct results in a net public benefit. 

I am writing to inform you of the outcome of the ACCC ' s assessment of the notification 
lodged by the REINSW. 

The notified conduct 

Under the notified conduct the REINSW proposes to: 

a) supply, or offer to supply the Accreditation Services 

b) supply, or offer to supply the Accreditation Services at a particular price or 

c) give or allow, or offer to give or allow, a discount, allowance, rebate or credit in 
relation to the supply or proposed supply of Accreditation Service 

on condition that the person to whom REINSW supplies or offers or proposes to 
supply the Accreditation Services will acquire Training Services from an RTO or an 
Approved Trainer. 



Alternatively, the proposes to: 

d) 	 refuse to supply Accreditation to a person 

e) to supply Accreditation Services at a par1icular to a person 

f) to give or allow a discount, allowance rebate or credit in relation to the supply 
of Accreditation to a person 

for the reason that the person to acquire, Training 
from an RTO or an 

In the REINS W propose to implement a Specialist Accreditation Program (SAP) 
members who undertake additional can themselves, or in certain 
"'''''f'.~" the , as holding specialist accreditation the REINS W. The REINS W 

will enable up to 50% of an individual's points under the SAP to obtained from approved 
trainers than the This is what gives rise to notified conduct 

Issues raised by interested parties 

As part of the assessment of this notification, the sought the views of interested 
parties and all public submissions, supporting submission from the REINSW, 
are available on the ACCC's public 

submissions in support of the notified conduct that: 

.. the SAP is designed to increase the professionalism and knowledge real estate 

in NSW. The additional training will benefit consumers and the 


professionals who undertake the training 


.. 	 the SAP will an additional tool which members of the f'rpn,p,." public can use to 

assess a real estate nrr\1''''''oc and or not to their 


.. 	 the training under the is voluntary and is in addition to that 

authorities and as such does not impact on training providers in this area 


.. other suppliers of membership can develop their own accreditation program to 
existing and potential members. 

Submissions from parties which raised concerns noted that: 

.. to Approved under must 
REINSW with manuals other training materials. It is inappropriate that 

are required to provide a competitor access to 
RTOs and training providers will reluctant to become 

the REINSW will the sole provider of training under the 

.. 	 RTOs are independently accredited, therefore what standard will the REINSW 
apply to assess approval to provide training under the SAP 

.. REINSW should not the sole accreditation body estate 

or other property specialists 


REINSW is already a significant membership body in the real estate profession and 
it is using the SAP to expand its membership at expense of 

membership 
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• 	 while REINSW accreditation is not compulsory, REINSW members may feel 

compelled to undertake the SAP in order to not be seen as lacking in the eyes of 

consumers. Further, businesses will feel pressured to join the REINSW and employ 

staff with accreditation so that they can obtain agency accreditation 


• 	 there is potential for consumers to be mislead or confused because real estate 
professionals are already required to be licensed and undeliake training. Therefore 
consumers may perceive that a real estate professional who undertakes the SAP has 
higher competency levels than a person who does not seek accreditation under the SAP 
but who nonetheless is fully qualified and licensed 

• 	 in order for an agency to be accredited at least 50% of employees must be accredited 
which may lead to consumers believing that they are dealing with an accredited 
property specialist when they are not 

• 	 in order to become accredited under the SAP, real estate professionals are required to 
carry a specified level of professional indemnity insurance, which is not required by 
regulators. 

Summary of ACCC considerations 

Public benefits 

Participation in the real estate industry in NSW is regulated with minimum licensing 
conditions imposed and administered by NSW Fair Trading. However, the ACCC considers 
that an accreditation program which sets additional training and standards (including 
obtaining professional indemnity insurance) beyond the minimum requirements is likely to 
increase the knowledge, expeliise and professionalism of real estate professionals and is 
likely to be a public benefit. The ACCC accepts that the quality of both the training provided 
and the course content wi II be important to the long term success of the SAP and the 
resulting public benefits. 

Public detriments 

Under the SAP, RTOs or training providers seeking to become Approved Trainers are 
required to provide the REINSW with manuals and other training materials. The ACCC 
notes this has raised concerns with some parties because the REINS W both assesses and 
approves training providers and their course content as well as provides training in 
competition with these bodies. RTOs and training providers may be reluctant to provide their 
course materials to the REINSW and as a consequence there may be limited alternative 
training providers to the REINSW under the SAP. 

The ACCC accepts that it is appropriate for course materials to be reviewed and assessed as 
it contributes to the overall quality and consistency of the program. Over time, it may be 
appropriate for an independent body to undeliake this assessment, particularly if the 
REINSW seeks to register the SAP as an accredited training course or if the absence of 
alternate RTOs and training providers impacts the overall quality of the training under the 
SAP. 

However, at this time the ACCC notes that paliicipation in the SAP is not compulsory and 
RTOs and other training providers do not need to seek approval from the REINSW in order 
to pmiicipate in any market. 
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The ACCC also notes that: 

• 	 the SAP does not replace existing NSW Fair Trading mandated training requirements 

• 	 REINSW members are not required to participate in the SAP 

• 	 the REINSW does not preclude its members from holding memberships with multiple 
organisations 

• 	 RTOs and other training providers who choose not to seek approval from the REINSW 
to provide SAP training remain able to seek approval from NSW Fair Trading to 
provide training towards the mandatory CPD units 

• 	 there are multiple membership bodies that provide services to real estate professionals, 
particularly in specialised areas. These bodies remain able to continue to offer their 
own specialised training to their members, or to develop training or accreditation 
standards for their members 

• 	 professional indemnity insurance is a SAP requirement where the agency as well as the 
agent is accredited. It is not a requirement that accredited agencies obtain professional 
indemnity insurance from Realcover, which is owned by the REINSW. For the purpose 
of the SAP, the REINS W will recognise professional indemnity insurance from any 
provider. 

The ACCC considers it is important that consumers are not misled as to the status of 
REfNSW accreditation relative to real estate professionals who choose not to be accredited 
but nonetheless remain fully licensed and compliant with all mandatory regulatory 
requirements. The notification does not provide protection from legal action under the Act 
for false, misleading or deceptive conduct. 

On the basis of the information provided, the ACCC considers that the likely public benefits 
from the notified conduct will outweigh the likely public detriments from the conduct. 

Therefore, the ACCC does not intend to take any further action in relation to the notification 
at this stage. However, please note that, as with any notification, the ACCC may act to 
remove the immunity afforded by the notification at a later stage if it is satisfied that the 
likely benefit to the public from the conduct will not outweigh the likely detriment to the 
public from the conduct. 

A copy of this letter has been placed on the ACCC 's public register. If you wish to discuss 
any aspect of this matter, please do not hesitate to contact Erin Donohue on (02) 6243 129l. 

Yours sincerely 

Dr Richard Chadwick 
General Manager 
Adjudication Branch 
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