
1 November 2010 

Dr Richard Chadwick 
Adjudication Branch 
Australian Competition and Consumer Commission 
GPO Box 3131 
CANBERRA ACT 2601 

Dear Dr Chadwick, 

Re: Australian Paint Manufacturers Federation application 
for authorisation A91251 . 

HIA is pleased to make a submission to the ACCC in relation to the above application. 

HIA notes that the application is to authorise an agreement between at least three major 

paint manufacturers (whose products represent 85% of paint sales nationally) to impose a 

levy of 5 cents per litre on the wholesale sale of their architectural and decorative paints. 


HIA is happy to have this submission placed on the public register. 


AboutHIA 
The Housing Industry Association is Australia's largest building industry organisation. HIA 
represents some 44, 000 contractors, manufacturers, suppliers, building professionals and 
business partners throughout Australia working in relation to housing construction, 
including the construction of new homes and renovation of existing dwellings . 

. HIA members include businesses of all sizes, ranging from individuals working as 
independent contractors and home based small businesses, to large publicly listed 
companies. 85% of all new home building work in Australia is performed by HIA members. 

HIA members are directly and indirectly, very significant purchasers of architectural and 
decorative paint and painting services. Typically, HIA members contract with consumers 
to deliver a completed result which includes paint and painting. Some HIA members are 
trade contractors who perform painting services themselves. Other HIA members who are 
builders sub-contract with trade contractors to perform these painting services. 

While it is difficult to quantify the amount of paint directly or indirectly purchased in Victoria 
by HIA members, the APMF application cites figures from Sustainability Victoria showing 
that about one-third of unwanted paint comes from trade sources, and of this by far the 
largest part would represent housing rather than commercial painting. Thus it is fair to 
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estimate that HIA members are significant acquirers of paint in Victoria, and probably the 
largest single organised group of acquirers after Master Painters Australia. 

HIA notes that the levy is expected to collect $1.6m from paint sold annually in Victoria. 
While it is difficult to be sure who will ultimately bear this cost, it is reasonably clear that it 
will not be APMF members. All manufacturers will be equally affected by the levy and all 
will presumably seek to pass on the full amount - otherwise there would be no point in 
seeking this authorisation. Competitive forces will therefore operate only lightly on the 
paint manufacturers themselves. 

Since it will be impractical to buy paint in Victoria that does not bear the levy, the levy will 
to all intents and purposes be paid for by downstream Victorian purchasers. In a highly 
price-sensitive housing market, with a limited ability to pass on cost increases, the 
additional cost represented by the levy will inevitably impact to some extent on HIA builder 
and trade contractor members as well as on consumers. While admittedly the costs are 
small in individual cases, they are not zero. 

HIA members would also, in the course of their business, acquire and hold stocks of 
unwanted paint, and would be persons from whom the proposed Trade Waste Collection 
Scheme would seek to collect paint. 

Accordingly, HIA considers that its members have a real and not merely theoretical 
interest in this application. 

BIA Supports the Proposed Levy in Principle 
HIA supports that concept of the levy for the purposes outlined. These unavoidable paint 
disposal costs are costs that must be met if the environment is to be properly protected In 
principle, they are costs that should be met by the persons who benefit from the use of the 
paint rather than the whole community. A small levy on wholesale paint sold is an 
appropriate and potentially effective way of recovering those costs . 

. HIA supports a voluntary scheme. If the proposed scheme were to be rejected, it is 
inevitable that government action to protect the environment would eventually be taken to 
recover these costs, possibly by way of an excise, licence fee or environmental disposal 
charge. An effective, comprehensive voluntary industry-led scheme operating at the 
source of the material to be disposed is preferable to legal regulation for reasons of 
efficiency, cost and flexibility. 

BIA Concerns 

HIA considers that, while the levy is in principle appropriate, there are aspects of the 
proposed administrative regime that are of concern. 

The authorisation sought is for a type of price-fixing which, prima facie under the Act, is not 
in the public interest. Accordingly, public interest considerations are highly relevant in 
informing the ACCC's decision in relation thereto. The public interest is by definition wider 
than the interests of Australian paint manufacturers or APMF members, yet it is to this 
group alone that all control of the scheme is to be entrusted. 

While the proposed scheme for collection of the levy from manufacturers appears sound, 
HIA notes that under the proposed scheme, the money collected would be paid into a 
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separate account administered by APMF In fact the proposed Deed included in the 
application apparently vests the proceeds in the APMF, which must apply the money for 
the listed Activities, and at the end of the 12 months may apply it to "a purpose similar to 
the Activities as determined by the APMF". 

According to the application, the proceeds of the levy are to be spent slightly differently
on 'the APMF Paint Care Program' to consist of operating the existing Detox Your House 
centres, in developing a Trade Waste collection scheme, in research into paint recycling, 
and in consumer education. Any surplus funds at the end of 12 months "will be applied to 
similar schemes in other States or nationally". 

The APMF has 34 full members, but only 4 members - Dulux, Haymes, Wattyl and PPG 
Industries - are proposing to enter into this levy agreement. While these 4 represent 85% 
of paint sales nationally, it is open to others to join later if they wish through a Deed of 
Accession. 

The APMF Paint Care Program "will be managed directly by the APMF, under the 
guidance of the 'industry stakeholders' through APMF's Waste Paint Working Group". 
However the composition of this Group is not stated in the application. It is unclear 
whether it would extend beyond APMF members who are apparently all paint 
manufacturers or importers. Eve if it did extend further, this group is to provide 'guidance' 
only and membership of the group is in the gift of APMF. 

HIA has no bone to pick with APMF or its members. HIA, as an industry association, 
knows well the value of an industry-led program. However, such an administrative 
structure as is proposed lacks transparency, and provides no channel for the interests of 
consumers and commercial paint users to be represented or taken into account at all. 

While the financial accounts of the scheme are to be audited, that audit will be available 'to 
each participating member'. This overlooks the real public interest in ensuring that the 
funds collected are spent for the purpose for which they were collected, and in a way that 
best serves the interests of the public rather than the interests of APMF and its members. 

HIA contrasts the proposed administrative arrangements with those underpinning the 
analogous Brick and Block laying levy approved by the ACCC some years ago. In that 
case, the levy is administered by a separate foundation, the Australian Brick & Block 
Laying Training Foundation, with a separate legal existence and staff, and whose Board is 
made up of representatives of both the manufacturers and users of the levied product. 
Such representatives are independent and owe their place to the trust deed of the 
Foundation rather than holding office at the will of the masonry manufacturers. This 
ensures independent control and full transparency of the use of levy funds collected. The 
public interest is served by such transparency in a way that the proposed APMF 
governance structure does not. 

While HIA does not necessarily regard it as essential to set up an independent legal entity 
to control any paint levy, at the very least the administration of funds collected through a 
levy on the public should be done transparently and independently. The current proposal, 
though understandable in the light of its emergence from the Victorian Government's DYH 
scheme, is lacking in these attributes. 

The above considerations apply with added force to any future national scheme. As it is 
intended that the scheme in Victoria is to be a pilot for a national scheme at a later date, it 
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is particularly important that the governance arrangements are soundly based right form 
the start. 

RIA Proposals 
HIA proposes that the ACCC should approve the application subject to the following 
conditions: 

1. 	 The Paint Care Program should be managed by an independent group with 
representation from government, paint manufacturers, professional painters, paint 
acquirers, and paint consumers; 

2. 	 All funds collected should be used for 
a. 	 operating the existing Detox Your House centres, 
b. 	 developing a Trade Waste collection scheme, 
c. 	 research into paint recycling; and 
d. 	 consumer education. 

3. 	 Any unspent funds at the end of the authorisation period should be the subject of a 
further application for authorisation; 

4. 	 This group should decide all questions of how the levy is to be applied, within the 
parameters of the scheme; 

5. 	 Members of the group should sit as nominees of relevant organisations rather than 
in their own right; 

6. 	 APMF, as the operator of the fund account, should act in accordance with the 
directions of the independent group in relation to the expenditure of money from the 
fund; 

7. 	 the audited accounts of the expenditure of the funds collected should be promptly 
made publicly available on an annual basis. 

Yours sincerely 
HOUSING INDUSTRY ASSOCIATION 

Shane Goodwin 
Managing director 


