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Non confidential - redacted version Aliens Arthur Robinson-I-

Submission by Sunstate Cement Ltd in respect of Pozzolanic Enterprises 

Pty Ltd application for authorisation A91261 

This submission is on behalf of Sunstate Cement Ltd (Sunstate). 

We refer to your letter dated 13 December 2010 inviting comments on the application for 

authorisation by Pozzolanic Enterprises Pty Ltd (Pozzolanic) in respect of its proposed Fly Ash 

Supply Agreement with Tarong Energy Corporation Limited (TEe) and Tarong North pty Ltd 

(Tarong North) . This submission contains Sunstate's comments on the proposed arrangements. 

Claims for confidentiality 

Pursuant to section 89(5) of the Competition and Consumer Act 2010 (Cth), our client requests that 

the Commission exercise its power under section 89(5A) to exclude certain information set out in 

this submission from the register kept by the Commission pursuant to section 89(3). Our client :?!a:: 
o~ requests that the Commission treat that information as strictly confidential. 
O::C/) 
I.L. - Information in respect of which restriction of publication is claimed is clearly indicated in square
0(9 

brackets marked '[Confidential- Restriction of Part of Publication Claimed]' . For convenience, WW 
00::: a non confidential, redacted version of this submission is also provided, to be placed on the 
=>u Commission's public register . .....J
u.....J xm Background
w:::l 

Q. Sunstate is a joint venture between two shareholders, Adelaide Brighton Ltd and Blue Circle 

Southern Cement Ltd (a subsidiary of Boral Ltd). 

Sunstate operates a cement manufacturing business based at Fisherman's Island in Brisbane. It 

produces and sells cement products in competition with other cement suppliers, including the 

Cement Australia Group which includes Pozzolanic. 

From 2006-07, these products have included both a fly ash blended cement product and fine grade 

fly ash as a stand alone product. The addition of fly ash to cement (either pre or post blended) 

reduces the average cost of cement, as it can be used as a lower cost partial substitute. Adding fly 

ash to cement can also offer certain technical benefits for particular applications, including better 

workability and strength, that are attractive to customers. Having the ability to supply fine grade fly 

ash and fly ash blended cement products is therefore important to Sunstate's ability to successfully 

compete with its competitors, including the Cement Australia Group. 

Sunstate manufactures these fly ash products by purchasing unclassified 'run-of station' fly ash 

which it grinds at its Fisherman's Island clinker grinding facility to produce fine grade fly ash 

meeting Australian standards. Sunstate currently obtains all of its run of station fly ash from the 

Tarong North Power Station operated by TEC, except when Tarong North fly ash is not available 

(for example, because of maintenance shut downs). This fly ash is purchased under an agreement 

dated December 2009 with TEC, which does not provide for any minimum guaranteed volumes to 

be made available to Sunstate. The run-of station fly ash is physically supplied from the Tarong 

North 'run of station silo', which is owned and operated by TEG. Sunstate purchases run of station 

fly ash from the Tarong North Power Station silo at a rate of approximately [Confidential

Restriction of Part of Publication Claimed] . 

wwpm A0116650114v1150230 14.2.2011 Page 1 



I 
Aliens Arthur Robinson -,

When run-of-station fly ash is not available from Tarong North Power Station, Sunstate purchases 

back up supply from the Cement Australia Group or Independent Fly Ash Brokers. The Cement 

Australia group, including Pozzolanic, is a major competitor to Sunstate in relation to the supply of 

cement products. Back up supplies of fly ash are purchased by Sunstate on terms negotiated on 

an ad hoc basis and are usually supplied by Cement Australia/Pozzolanic from its off-take and 

dispatch facilities at Tarong Power Station, as described in Pozzolanic's submission in support of 

the application for authorisation. Cement Australia/Pozzoloanic charges Sunstate a rate of 

approximately [Confidential - Restriction of Part of Publication Claimed]. This is significantly 

higher than the cost of obtaining run-of-station fly ash from the Tarong North Power station and 

increases Sunstate's cost of production during these periods when fly ash is not available from 

Tarong North. 

Sources of fly ash 

Despite the views expressed in the Pozzolanic submission , the only practical source from which 

Sunstate can obtain access to adequate quantities of the appropriate type of fly ash from a 

proximate location is the Tarong North run-of-station silo. The run-of-station fly ash from Tarong 

North is of a consistent quality, is located approximately 200km from Sunstate and the collection 

facilities (the run-of-station silo) are owned and operated by TEC itself (rather than Cement 

Australia/Pozzloanic) . 

The other closest potential sources of fly ash to Sunstate include Tarong Power Station, Swanbank 

Power Station, Bayswater Power Station, Millmerran Power Station, Callide Power Station and 

Kogan Creek Power station . However, for the following reasons, Sunstate does not consider these 

to be economically or practically viable sources of fly ash to meet its commercial requirements: 

• Tarong Power Station - While fly ash is of a consistent quality and the station is located 

approximately 200km from Sunstate, collection facilities are owned by Pozzolanic, a 

competitor of Sunstate. Further, while it may potentially be physically possible (with the 

agreement ofTEC) to install additional collection facilities at Tarong Power Station in order 

to obtain direct supply of fly ash to which Pozzolanic is not contractually entitled, Sunstate 

does not believe that this investment would be economically viable. 

• Swanbank Power Station - Swanbank Power station is scheduled to close in 2012 and 

also has a supply contact with Pozzolanic. 

Bayswater Power Station - This power station is located approximately 760km from • 
Sunstate's grinding facilities and transport costs make this option economically unviable. 

Millmerran Power Station -This station is located 250km from Sunstate. However, the fly • 
ash is variable in colour and is generally unsuitable for Sunstate's requirements. 

• 	 Callide Power Station - This power station is located approximately 600km from Sunstate's 

grinding facilities and transport costs make this option economically unviable. 

• 	 Kogan Creek Power Station - This power station is located approximately 300km from 

Sunstate. The very dark colour of the fly ash makes it incompatible with other fly ash 

sources for use in Sunstate's products. 

In the last four financial years, Sunstate has purchased the following quantities of fly-ash for re

supply to customers: 
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[Confidential- Restriction of Part of Publication Claimed] . 

Sunstate forecasts that in each of the next three years it will require ongoing supply of 

[Confidential- Restriction of Part of Publication Claimed] of fly ash in order to meet customers 

demand. 

Public benefit analysis 

Sunstate accepts that there can be potential public benefits associated with an agreement that 

facilitates investment in , or utilisation of, productive assets. Sunstate recognises that Pozzolanic 

and Cement Australia have made a significant capital investment in collection and dispatch 

facilities at Tarong Power Station and, to a lesser extent, at Tarong North Power Station and, all 

other things being equal, should be entitled to sufficient off-take of fly ash to underpin a reasonable 

return on its investment and to enable it to compete in relation to the supply of fly ash based 

products. 

Pozzloanic has submitted that the Agreement in its present form provides significant public benefits 

in the form of environmental benefits; cost-efficiency benefits; concrete performance benefits; 

efficient utilisation of existing assets; and security of supply benefits.' 

As a general proposition, Sunstate agrees that the collection and use of fly ash from power stations 

for re-use in cement products results in significant public benefits. In principle, the benefits of 

collecting and re-supplying fly-ash may include: 

• environmental benefits - Sunstate agrees that fly ash is otherwise a waste product that 

must be disposed of by the power station. Collection and use of fly ash in cement products 

reduces this waste (and the associated need for waste disposal sites) and uses this by 

product of power generation in a more socially beneficial manner. 

• cost-efficiencies - Sunstate agrees that the inclusion of fly ash in cement products typically 

makes those cement product more cost effective to manufacture and sell. In a competitive 

market, this reduces costs for businesses and end-consumers. 

• technical benefits - Sunstate agrees that in certain applications, the addition of fly ash has 

technical benefits including increased workability and strength, that are attractive to and 

provide benefits to customers. 

However, Sunstate does not believe that Pozzolanic has demonstrated that these claimed public 

benefits will result from entering into or giving effect to the Agreement in its present form. These 

benefits would potentially result from any arrangement to collect and use fly ash, not necessarily · 

from an exclusive arrangement of the type for which Pozzolanic is seeking authorisation . 

Further, as discussed below, Sunstate is not satisfied that the Agreement has been structured to 

minimise any possible detriment as claimed by Pozzlolanic.2 Sunstate is particularly concerned 

that the Agreement as it relates to Tarong North power station may foreclose or materially 

constrain Sunstate's future access to the only economically viable source of fly-ash which it can re

sell in competition with Pozzlonic/Cement Australia. 

'pA. Submission in support of Application. 

2 Ibid. 
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Access to run of station fly-ash from Tarong North 

Pozzolanic's submission in support of the application for authorisation variously describes 

Pozzolanic's rights to acquire fly ash from the Tarong North Power Station as follows: 

"The Agreement provides Pozzolanic with rights to remove: ... (ii) a sizeable proportion of the fly ash 

available at Tarong North Power Station" .3 

" ... under the Agreement: (i) TEG agrees to sell to Pozzolanic and Pozzolanic agrees to buy any 

and all fly ash that Pozzoloanic obtains from the "Ash Transfer Points" (being 'Standard Ash 

Transfer Points" during the Term, and "Temporary Ash Transfer Points'') and to remove it form the 
Site ,,4 

"Under the Agreement, "Standard Ash Transfer Points" Means: ... (ii) at Tarong North Power 

Station" (A) the connection points for the Tarong North Power Station baghouse filter hoppers and 

(B) any other points approved in writing by Tarong North Pty Ltef'.s 

Pozzolanic describes its 'practical entitlement' to fly ash from Tarong North as follows: 

"Under the Agreement, Pozzolanic is .. . entitled to take fly ash from all of the access points at 

Tarong North Power Station. However, practically this does not mean that Pozzolanic keeps 100% 

of the total fly ash output of Tarong North. Firstly, as a practical consideration Pozzolanic's 

classifier generally operates for around 16 hours a day. All the fly ash not removed by Pozzolanic 

from the hoppers for its classifier is pumped into the Tarong North silo and available for third 

parties. Secondly, Pozzolanic returns the reject ash from its classifier to the Tarong North silo. In 

Pozzolanic's experience more than 50% of the fly ash feedstock pumped to Pozzolanic's classifier 

is (and will continue to be) returned to the Tarong North silo. Therefore, under normal operating 

conditions, while Pozzolanic is entitled to take fly ash from all of the access points at the Tarong 

North Power Station, a significant volume of fly ash is returned to the run of station silo and is 

available for third parties." 

From 2006 to the present, when Tarong North Power Station is operating, Sunstate has generally 

been able to obtain sufficient quantities of run-of-station fly ash from Tarong North to meet demand 

from its customers. Sunstate considers that its ability to do so has generated similar public benefits 

to those claimed by the Applicant while additionally providing public benefit in the form of enhanced 

competitive outcomes through the availability of fly ash and fly ash blended cement products to 

customers in competition with Pozzolanic/Gement Australia. 

Sunstate acknowledges that, as a matter of historical practice, Pozzolanic has not taken 100% of 

the total fly ash output from Tarong North Power Station and has returned reject ash from its 

classifier to the run-of-station silo. 

However, Sunstate is concerned that if the Agreement is authorised in its present form, Pozzolanic 

would be legally entitled to take 100% of fly ash output from Tarong North for a period of 3 years, 

3 Ibid. 

• p.17. op cit. 

5 p.18, ibid . 
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effectively granting Pozzolanic the ability to foreclose Sunstate's sole nr<:,,.,.t,,,,,,,III\I and 

economically viable source of run-of-station fly ash. This would prevent, or at a minimum very 

materially constrain, Sunstate's ability to source and re-supply fly ash and fly ash blended cement 

in competition with Pozzolanic. 

Sunstate therefore submits that the in its current form is to result in substantial 

public detriment in the nature of diminished competition for the supply of fly ash and fly ash 

blended cement products. Sunstate notes that the submission in support of the application for 

authorisation itself states that Pozzolanic's historical practical off-take from Tarong North has 

,...",nn,'I"""1'1 less than 50% of the fly ash taken from the Ash Transfer Points. Implicitly, this 

demonstrates that having a legal entitlement to 100% of the available fly ash is required to 

support efficient investment by Pozzolanic in collection and classification facilities at Tarong North. 

Pozzolanic cannot therefore claim that this of the is related to any 

potential public benefits of the kind claimed in the submission. 

Sunstate's position is that the Agreement should not be authorised unless the Agreement is 

amended, or a condition of authorisation is imposed, that ensures adequate ongoing 

availability of supply of run of station fly ash from Tarong North power station to Sunstate and other 

third parties. In Sunstate's view, a quantity in the order of 25,000 tonnes per month/300,000 

tonnes per annum should remain available on a first rights basis for third party collection from the 

silo at North Power Station. Based on its own historical and forecast demand for run-of

station fly ash above), Sunstate believes that this quantity would be sufficient to meet fly-

ash requirements of Sunstate (and/or other third party purchasers) during the proposed term of the 

Agreement. 

Sunstate considers that this of amendmenUcondition would materially mitigate the public 

detriment constituted by the potential foreclosure of supply of Sunstate's only economically viable 

source of fly ash for the period of the Agreement. 

Conclusion 

.. Sunstate opposes authorisation of the Agreement in its current form on the basis that 

Pozzolanic has not demonstrated that the Agreement in its present form is likely to result in 

net public benefits that outweigh the likely anti-competitive detriment associated with the 

Agreement, arising in particular from the potential foreclosure of supply of Sunstate's only 

economically viable source of fly ash for the of the 

.. Sunstate would not object to authorisation if the Agreement were to be amended, or a 

condition of authorisation were that ensured that an amount of at least 

25,000 tonnes per month/300,000 tonnes per of fly ash annum remained available on a 

first rights basis for third party purchase from TEG at Tarong North Power Station. 

14 February 2011 
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