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Dear Sir / Madam 

Port Waratah Coal Services Limited (PWCS), Newcastle Coal Infrastructure Group 

(NCIG) and Newcastle Port Corporation (NPC) authorisation 


A91147 - A91l49 & A91168 & A91169 - request for review by Aston Resources 


On 15 December 2010 Aston Resources made a submission requesting that the 
Australian Competition and Consumer Commission (ACCC) review the authorisation 
of the Capacity Framework Arrangements at the Port of Newcastle (the authorisation). 
The submission and responses from the applicants (PWCS, NCIG and NPC) along with 
the ACCC's December 2009 final decision to grant authorisation are available from the 
public register on the ACCC's website: www.accc.gov.au. 1 

The Authorisation 

The ACCC authorised the Capacity Framework Arrangements at the Port of Newcastle 
in December 2009, to enable a long term solution to the ongoing capacity constraints in 
the Hunter Valley coal chain. Under the Capacity Framework Arrangements, coal 
producers are required to nominate for their desired capacity. Further, the terminal 
owner, PWCS, is required to build new capacity within certain timeframes when 
triggered in the course of the capacity allocation process. 

Issues raised by Aston Resources 

The issues raised by Aston Resources are set out in its submission of 15 December 
2010. In brief, Aston Resources was unable to secure its desired capacity in the 2010 
capacity allocation process undertaken by PWCS. Capacity expansion triggers within 
the Capacity Framework Arrangements have been met, however Aston Resources is 
concerned that the expanded capacity will not be delivered within the timeframe set out 
in the Capacity Framework Arrangements. Aston Resources also considers that there 
are inadequate anti-hoarding provisions within the Capacity Framework Arrangements. 

Relevant documents can be easily located by entering "A9114 7" into the search field on the 
ACCC's website. 

www.accc.gov.au


Role of the ACCC 

The ACCC must decide whether to review the authorisation of the Capacity Framework 
Arrangements pursuant to section 91 C(3) of the Competition and Consumer Act 2010. 
For the ACCC to decide to review the authorisation, it would need to form the view 
that: 

• 	 the authorisation was based on false or misleading material, or 

• 	 a condition has not been complied with, or 

• 	 there has been a material change in circumstances since the authorisation was 
granted. 

The ACCC has recently become aware that there may be other interested parties with 
issues similar to those set out by Aston Resources. Before finalising its decision on 
whether to commence a review of the authOIisation as requested by Aston Resources, 
the ACCC is inviting other interested patties to provide any infOImation that may be 
relevant. 

Request foJ' submissions 

The ACCC invites you to make a submission with any information that may be relevant to 
the ACCC's decision, including but not limited to: 

• 	 whether the Capacity Framework Arrangements are operating as intended 

• 	 whether there has been or is likely to be any undue delay in the delivery of further 
capacity at the POIt of Newcastle 

• 	 whether there is any evidence of capacity hoarding. 

If you intend to provide a submission please do so by dose of business Monday, 28 
February 2011. Submissions, including a record of oral submissions, will be placed on the 
ACCC's public register subject to any request for exclusion (guidelines are attached). 

You may also forward this letter to any other party who may wish to make a submission to 
the ACCC regarding the application. 
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Timetable 

The ACCC will progress its assessment of the matter in a timely manner. An indicative 
timetable is set out below for your intonnatiol1. 

15 December 2010 Submission by Aston Resources requesting a review of the 
ACCC's authorisation. 

December 2010 / Initial responses received from applicants. 
January 2011 

February 2011 Further consultation with interested parties 

March 2011 ACCC to conclude its assessment 

The ACCC's list of interested parties 

Please advise if you do not wish to make a submission at this time, but would like to be kept 
infonned about the progress of this matter. In doing so, please provide an appropriate contact 
person and email address for future correspondence. 

This letter has been placed on the ACCC's public register. If you wish to discuss any aspect 
ofthis matter, please do not hesitate to contact me on (02) 6243 1266 or Luke Griffin on (02) 
62431114. 

Yours sincerely 

David Hatfield 
A/g General Manager 
Adjudication Branch 
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Public process 
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Can information be excluded from the public registers? 

Ihe Act Elllo!-ls tor ull(.;an:s, flOlil)'ltlQ parties arK11 Ilerestl:;() a lies ruvlcJu1y I' urmallol181, Ul <: "I Cluthunsalior on 
! ergel cleamr c.;e 3(J!Jbt:alluns 0 ' 'oUflcC:lI Ofl ~ to ask that It e I' lum Idtton, or arls d I " e exclu 'ed frof I' e releva I 

ulllie reg/Sler 

UnGer '''e Act. ·"hen a requesl to e 'c/ de Inlor at,on Irom Ihe puohe reg ster IS made, the ACCe must exclude Ihe 
in'ormatio" frvfl1 the p Ire reglslel j'lt conk Ins the de:alls of 

• a 'ecrellurr nu/a or fJroces ' 
• tho cash consrd rallon off ra lor ttl O acquIsition 01 sllares or assets 
• the current costs 01 manufacturing, prodUCing or marketi 9 goods or services. 

T,e ACee al"'o 'as dlscretlor undel the Ac Ie exclude l11a"ena!lrol11 the Ibjl~ re Isters II I' IS sat sfled lI,at It IS 
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How to request information be excluded from the public register 
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Website 

For other bUSiness Information, go to wwwbusfness gov au • ~.~ / •.. 

www accc.gov au 

How does the ACCC assess requests to exclude information from the public register? 

Information subject to a request for exclusion wdl not be placed on Ihe publiC register while the ACCC assesses 
the request 

The ACCC will try to respond to requests to exclude Intorrnallon from the public register Within one to two business days 
IIICI\CCL is generally a Ie to r('spo d r nuCh laster II reLjues·::; a'c hm lcd to nforrna:iul l tr at IS :,}cr)ul(lely t ur lrid fi t ai, if 
confidsnt allnfOlmatlon IS clef-rly n arkod and If requests arc accompaMfed oy a dClallad expla ation of why it should be 
excluded from the pubfic register 

When the ACCC agrees to a request. the information Will be excluded tram the relevant public register This Information 
may stili be used by the ACCC under its owers under the Act. Inforrnalton Withheld from the public register may stili be 
accessed t~l rough other lega! processes such as under the Freedom of Information Act 1982 

If the A~(X: denie- a reqllesi because ·"6 req ~e (I "'0 a-:com a"'ied y sulllClen ;::up orrin In for"1atlon or beca Jse 
it consl(iers thaT thl'! jrl f~(ma"nn If> r l conliei nltal n ", ll lrp. Ihe ACCr willlnfnrm the rrlr ty mi'lklnQ the fP.C1 llest of ItS 

deCISion 

If the ACCC denies a request, the Informallon for which exclUSion was denied will be considered as wit drawn from the 
ACCC's conslderat on-unless the party adVIses that it wishes to withdraw or amend the request As a general rule. the 
ACCC will allow the party one to two bUSiness days to respond 

If a party chooses to withdraw the Information sub ect to an exclUSion request. the ACCC will not use the information in 
its decision· making processes 

Generally speakng, the ACCC will decline a request to excl de I nforma~on Irom the publiC register where that 
informatio Is necessary to Identify the conduct or arrangements tor which protection IS sought 

Checklist for requesting that information be excluded from the public register 

r Have you identified the specific sections of the document to which the request relates? 

Have you outlined reasons for requesting that information be excluded from the public register? 

L Have you provided a copy of the full document and identified those parts you want excluded? 

r Have you provided a public register version of the document and masked or removed those parts you want 
excluded? 

Are you aware that requests to exclude information from the public register must be submitted at the time 
the information is provided to the ACCC? 

Related publications AusIfB an Compel I on a Consumer Comm 55 011 
23 Matevs C atl\e SHeet. Canberra. AuSlra an Cap fa ferr lor,/ 2601 

Access to public regisler C> Commonwea ll1 at AuSlra11 201 1 

Merger gUidelmes Important notice 
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'Ibu shOuld ob n prcfessm··al advice if you have any specifICGuide to autilorisation 
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