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11 May 2011 
 
 
 
By email and post 
Richard.Chadwick@accc.gov.au 
 
Mr. Richard Chadwick 
Australian Competition & Consumer Commission 
GPO Box 520 
Melbourne VIC 3001 
 
 
Dear Mr Chadwick 
 
 
Re:  Exclusive Dealing Notification N93439 
 
 
The Pastoralists and Graziers’ Association of WA (Inc) (‘PGA’) is a non-profit 
industry organization established in 1907, which represents primary producers 
throughout Western Australia. The PGA Western Graingrowers Committee 
specifically represents the interests of PGA grain-growing members who on average 
produce a significant percentage of the Western Australian grain harvest per annum.  
 
All of our grain-growing members are active grower-shareholders of Cooperative 
Bulk Handling Ltd (‘CBH’) and include current and former CBH Directors, and 
members of CBH Grower Advisory Groups.  In addition many of our members 
market and trade their grain domestically and overseas. 
 
As outlined in our submissions dated 20 December 2010, 3 March 2011 and our letter 
dated 28 March 2011 the PGA supports the ACCC Draft Decision to revoke the CBH 
Grain Express Notification.  However the PGA is concerned at the length of time that 
is being taken to conclude this matter, and the continuing delaying tactics from CBH, 
including their letters to the Commission dated 5 April and 11 April 2011. 
 
Due to the uncertainty around Grain Express, our members are finding it difficult to 
finalise contracts, and as such we emphasise the need for a prompt decision and an 
expedient handling of any potential appeal. 
 
We would like to take the opportunity to respond to the specific items as numbered in 
the CBH letter of 5 April 2011, in particular item 1.2 and supporting items, which 
proposes that the Final Notice revoking the Notification should take effect on 1 
October 2012. 
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1. Item 1.1(i)(ii)(iii)    
 
 

Exclusive dealing involves one trader imposing restrictions on another’s freedom to 
choose with whom, in what or where it deals.    However the granting of immunity 
from legal action by the ACCC is based on supporting evidence of primary public 
benefits. 
 
 
The CBH Notification of Exclusive Dealing dated 11 June 2008 describes the 
restricted conduct as: 
 
 

In substance, CBH will offer to supply storage and handling services on the 
condition that Growers or Marketers acquire: 

(i) Supply chain coordination services from CBH; and 
(ii) To the extent that the grain remains in CBH’s custody, that they        
acquire transport services from CBH (through its nominated carrier). 

 
 
The Notification also argues the following Public Benefit Claims: 
 
 

The primary public benefits produced by the Grain Express proposal concern the 
increased efficiency of the grain supply chain. These efficiencies are likely to have 
a direct and beneficial impact on Australia's exports. 
Other benefits flowing from the proposed conduct include: 

(i) more efficient grain delivery and handling at Receival Points; 
(ii) better coordination of storage and handling; 
(iii)improved efficiency of the transport task; 
(iv) enhanced port efficiency; 
(v) dynamic efficiency gains, which improve the prospect of efficient 
     investment in infrastructure in future; and 
(vi) better marketing decisions for Growers and Marketers. 
 

 
There is no evidence in either the CBH submission, or in the submissions referenced 
by CBH in the 5 April letter that the Notification has provided any of the claimed 
Primary Public Benefits. There is no evidence of any increased efficiency due to 
Grain Express, or any evidence for the CBH claim that “revocation of the Notification 
would result in a substantial net erosion of efficiency in the WA grain supply chain.” 
 
 
CBH claims that Grain Express provides an efficient transport service due to their 
almost total control of the Western Australian grain supply.  They also proudly state 
that, as a cooperative, they do not operate for a profit, but only for the benefit of 
growers.  However there is plenty of evidence that grain can be moved to port more 
cheaply than what it currently is under CBH’s Grain Express.  Submissions (Dreyfus, 
Glencore, Elders Toepfer Grain, WAGG, Bunge, plus individual growers) to ACCC 
on this matter support the assertion.   
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In addition, rail provider ARG has stated that charges on rail will become more 
competitively priced with competition above-rail.   
 
The PGA originally supported Grain Express as a transitional measure following 
deregulation of the wheat export market in 2008. Three years later the WA grain 
industry has matured, and Grain Express is no longer needed.  As outlined in the PGA 
and numerous industry submissions CBH is using the Notification to protect its 
monopoly position by stifling competition, resulting in WA grain growers being 
negatively impacted by the lack of competition in provision of services, particularly 
grain freight.   
 
This was made evident at the ACCC January 2011 pre-decision conference where the 
following statements were made for continued protection from competition.   
 
“Dr Andrew Crane on behalf of CBH stated that while CBH supported competition 
in this case an exemption was warranted because the costs of revoking the notification 
would outweigh the benefits. 
 
And 
 
Mr Wally Newman stated that to be able to compete on similar terms with our 
equivalents in the USA against the very same companies operating here in Australia 
CBH needs similar exemptions for Grains Express as granted to co operatives in the 
USA to protect our rural communities from exploitation.” 
 
On 23 February 2007, CBH made a submission to the Wheat Export Marketing 
Consultation Committee (WEMCC) in which they stated: 
 

“As we have seen since the introduction of a licensing system for prescribed 
grains in Western Australia, the introduction of competitive forces upon the 
Grain Pool (as the main licence holder) has created an environment where the 
Grain Pool have had to significantly enhance the value proposition they offer 
growers. The introduction of the same competitive forces for wheat at a 
federal level will drive similarly enhanced value.” 

 
We submit that the introduction of the same competitive forces for grain freight 
in Western Australia will drive similarly enhanced value. 
 
 

2. Item 1.2 thru 1.4 
 
On 18 June 2010 the ACCC notified CBH and industry participants of its decision to 
review the Grain Express Notification.  CBH was also aware that the ACCC may 
review and revoke a notification at any time if “it is satisfied that the conduct has the 
purpose, effect, or likely effect of substantially lessening competition, and the likely 
benefit from the conduct will not outweigh the anti competitive detriment to the 
public.” 
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CBH submitted its first submission to the ACCC on 6 July 2010, which requested an 
extension of time for the provision of information to 29 July 2010.  The reasons stated 
for the extension was: 
 

• CBH is in the midst of a procurement process for the provision of rail services; 
• CBH is in the midst of a substantial organizational design; 
• The ACCC’s request includes complex questions regarding cost and revenue. 

 
CBH also stated in Section 2.7 of the 6 July 2010 submission that; 
 
“…any decision to revoke the Grain Express Notification should be made prior to 1 
December 2010, with any decision to revoke not coming into effect until prior to the 
2011/2012 harvest season.  This approach would enable the disruptive effects of such 
a decision would (sic) be most effectively managed in the interests of all supply chain 
participants. Specifically: 
 

(i) CBH and other supply chain participants could conduct harvest planning 
on an informed basis; 

(ii) CBH would be in a position to submit a new Undertaking, amended PTSA 
and Port Terminal Rules, taking into account the substantial changes in 
supply chain structure that revocation would cause; and 

(iii) Contracts for third parties could be negotiated in an environment of 
certainty for both parties.” 

 
CBH was informed in writing by the ACCC on 29 July 2010, that if the ACCC 
decided to revoke the notification it must first issue a draft notice.  The ACCC also 
advised that they expected to reach their decision by 1 December 2010. 
 
CBH was well aware that there was a possibility that the notification would be 
revoked, and it has had every opportunity to prepare for the revocation.  This is 
clearly a delaying tactic to further enhance CBH’s interest rather than the 
interests of growers or marketers. 
 

3. Item 2.1-2.3 
 
Following the removal of the single desk in 2008, CBH had no problems immediately 
introducing the services formerly offered exclusively by AWB Ltd.  While many of 
these services had been previously provided by CBH in a support role, many, 
including international sales and marketing, customer development, risk management 
and market segmentation had not. This involved substantial restructuring of CBH 
management and operations. 
 
CBH has had plenty of time to adjust to the demands of a deregulated market without 
being in contravention of the Trade Practices Act. Since the early 2000s, CBH has had 
time to prepare for and adjustment to a competitive market.  CBH has been a main 
participant in the Grain Industry Group Report, the Strategic Grain Network Report, 
the KPMG/SAHA report, as well as initiating their own “Strategic Receival Point” 
strategy, in which they planned for restructure which included a substantial decrease 
in the number of bins, dealt with an increase of entrants into the market, and defined 
the grain freight strategy.   
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CBH controls an extensive, well-built storage and handling network, as well as having 
the benefit of grower relationships built over decades.  If the claims made by CBH 
about efficiency and grower support are true, then there is no reason they cannot be 
maintained without formal restrictions.  
 
If this is not true, then concerns expressed in the industry and growers regarding 
CBH’s ability to ensure that the above-rail freight task is ready to go by 1 May 2012 
seem to be substantiated.  
 
The supply chain logistics would be infinitely less complex if CBH were solely 
focusing on operating a competitive storage and handling business rather than 
focusing on restricting competition in order to protect their position in the 
market. It is not fair that WA grain growers’ have to live with the lack of 
transparency and openness under a forced bundling of services. 
 
 

4. 3.1-3.9 
 

 
CBH, like all people involved in agriculture, exist in an environment of uncertainty.  
CBH does not know from one year to the next whether the crop size will be 5, 10 or 
15 million tonnes.  They are forced to make decisions and adjust their operations very 
quickly in response to the weather and the crop size. 
 
CBH has substantial processes in place for dealing with the movement of grain and 
site based management, including LoadNet, which would appear to function without 
the need for an Exclusive Dealing Notification.  The system for domestic outturns 
alone is quite advanced, and given that CBH is so efficient in all their processes, the 
CBH system of invoicing from these computerised can surely handle any additional 
changes, regardless of destination. 
 
On 2 December 2010 CBH announced that it would take over the entire rail freight 
task by 1 May 2012 and that they would be purchasing their own purpose build 
wagons and locomotives.  Any adjustment to CBH’s operations, systems, and staffing 
due to the revocation of Grain Express pales in comparison to the arrangements, staff 
training, communications and testing necessary for operating the above-rail freight 
task.  
  
In the 8 March 2011 letter from ACCC to CBH, it is stated: 
 
“The ACCC asked CBH to provide a detailed description of each calculation 
including the individual cost breakdown of each service included in each of these 
fees.” 
 
 In response, CBH stated:  
 
“CBH does not have detailed cost breakdowns of each component of the service. CBH 
does not cost its services based on the marginal cost model.  CBH's charging 
structure has evolved over time from fees that were prescribed by the Western 
Australian Minister for Agriculture.” 
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Not understanding costs, basing charges upon fees prescribed by State 
Agriculture Ministers over decades, and operating a business based on nebulous 
estimates of annual costs, strongly indicate that substantial changes should be 
made to CBH’s pricing and processes. 
 
 
Conclusion 
 
 
In conclusion, we re-state our conclusion from our original submission on this issue 
dated 15 July 2010: 
 
“CBH has had adequate time to prove the Grain Express concept, and by any 
measure other than its own, Grain Express is impeding the development of the 
industry in WA.  This we attribute to CBH’s culture of entitlement and privilege, 
which can only be addressed by the bracing air of competition.” 
 
It should not be for CBH, but the participants in the market, to judge.  Commercial 
entities would not want to abandon an efficient system.” 

 
We therefore continue encourage the ACCC to reject the Exclusive Dealing 
Notification that allows Grain Express to operate in breach of the Trade Practices Act 
(1974). 
 
Thank you for your time and consideration.  We are available for further contact 
should you deem it necessary. 
 
 
 
Yours faithfully, 
 
 
        
        
 
Rob Gillam        John Snooke  
President             Chairman 
Pastoralists & Graziers Association   PGA Western Graingrowers 
 
 
 
 


