


Summary 

The ACCC grants authorisation to Refrigerant Reclaim Australia Limited (RRA) to continue to 
operate a product stewardship scheme to recover ozone depleting and synthetic greenhouse 
gases (refrigerant) to be destroyed, stored or reclaimed and sold. This authorisation allows RRA 
to expand the scope of the Scheme to allow industry participants (which are part of the RRA 
Board) to discuss and agree to: 

• reduce the level of the levy applied to each kilo of refrigerant imported and sold in Australia 

• set the value of rebates paid to contractors and wholesalers 

• the processes used to reclaim recovered refrigerant to on-sell 

• consider alternative destruction services either in Australia or offshore.   

The ACCC grants authorisation for five years on condition that RRA publish its Annual Report 
on its website every year; and also publish and maintain the methodology used to calculate the 
Scheme recovery rates on its website. 

Refrigerant Reclaim Australia Limited (RRA) is a not for profit organisation that operates a 
product stewardship scheme (the Scheme) for the refrigeration and air-conditioning industry to 
recover, reclaim, store or safely dispose of ozone depleting and synthetic greenhouse gases 
(refrigerant). The Scheme is funded by an industry levy, currently set at $2.00 per kilogram of 
refrigerant imported in bulk or contained in equipment and sold in Australia. RRA offers a 
rebate to contractors and wholesalers to encourage the return of refrigerant and to reimburse 
some of the costs in managing the return of refrigerant. 

The Scheme has been authorised by the ACCC since 1994. 

Membership of the Scheme is voluntary however importers, as part of their refrigerant import 
licence conditions, are required to take responsibility for the refrigerant they import by 
participating in a product stewardship scheme. Importers may do this by joining the RRA 
Scheme, establishing their own individual scheme or joining with others to establish a scheme. 

RRA is seeking to expand the scope of the Scheme to enable it to reduce the level of the levy (to 
account for potential technological improvements in the refrigerant recovery and destruction 
process which are likely to increase the efficiency of this process), discuss and agree to vary the 
level of the rebates paid to contractors and wholesalers, and to allow it to consider alternative 
disposal arrangements including to store, reclaim or destroy refrigerant. 

The Scheme has resulted in the recovery of 3500 tonnes of refrigerant since it commenced and 
has wide industry and government support as an efficient and effective scheme. 

The ACCC notes that, in assessing RRA’s application for authorisation of the Scheme, its role is 
to assess whether the public benefits delivered by the Scheme are likely to outweigh any 
detriments in accordance with the authorisation test set out in the Competition and Consumer 
Act 2010 (the CCA). That is, whether the future with the Scheme will produce a larger net 
public benefit than the future without it (the counterfactual). The ACCC’s role is not to set 
environmental policy, or to design an ideal scheme.   
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In making its assessment in accordance with the CCA, the ACCC has had regard to the 
environment in which the Scheme operates. In particular, the ACCC notes that current 
environmental regulations seek to address the harm to the environment from the release of 
refrigerant to the atmosphere that is not being factored into the pricing decisions of firms or the 
purchasing decisions of consumers in the relevant market. For instance, the Ozone Protection 
and Synthetic Greenhouse Gas Management Act 1989 (OPSGGM Act) makes it an offence to 
unlawfully emit refrigerant and requires that industry participants participate in a product 
stewardship scheme for the recovery and destruction of unwanted refrigerant. However, the 
ACCC notes that in practice, the OPSGGM Act may be difficult to enforce as emission of 
refrigerant is generally considered to be an unobservable event and consequently, it can be 
difficult to prove unlawful emissions under the legislation.  

As such, the ACCC considers the relevant counterfactual is one in which the market and 
regulatory incentives on individual participants to comply with environmental legislation are 
low.  

In light of the limited incentive to comply with the law, the ACCC considers that the 
continuation of the Scheme is likely to result in public benefits by encouraging compliance with 
relevant environmental legislation. Although the ACCC notes that the amount of refrigerant 
recovered could be increased by changes to the Scheme, the ACCC nevertheless considers that 
the Scheme results in the recovery of more refrigerant than that which would occur if the 
Scheme did not exist.  

Further, the ACCC considers that authorising RRA to discuss and agree to reduce the level of 
the levy, set rebates and consider alternative disposal processes may result in cost efficiency 
benefits by enabling the Scheme to take advantage of available economies of scale and reduce 
transaction costs to comply with environmental regulatory requirements.  

The ACCC notes that, to the extent that the levy factors in some of the negative externalities of 
refrigerant, it signals a more efficient allocation of resources in the economy by ensuring 
consumers pay closer to the full (opportunity) cost of refrigerant to society.  

The ACCC also considers that the Scheme has the potential to promote competition for the 
supply of refrigerant in Australia by facilitating competition between reclaimed refrigerant and 
virgin refrigerant; and that allowing RRA to consider alternative destruction services may 
encourage competition for destruction services and therefore lower destruction costs.   

The ACCC considers that the arrangements are unlikely to result in significant public detriment. 

The ACCC notes concerns that the low levy imposed by RRA raises barriers to entry for 
alternative schemes. The ACCC notes that regulatory barriers to entry do not appear to be high, 
as anyone may apply for approval under the OPSGGM Act to operate a product stewardship 
scheme for the recovery and destruction of refrigerant. However the ACCC considers that there 
may be limited incentive for industry to join schemes that are designed to achieve a higher level 
of performance, if they would involve higher costs and impose greater obligations on members.  

However, in any case, the ACCC considers that the most likely counterfactual would involve 
large importers developing their own recovery programs (which would be similar in nature to 
the low cost RRA Scheme) in an environment where the market and regulatory incentives to 
comply with the environmental legislation are low. Accordingly, the incentive to create a more 
effective scheme is unlikely to be affected by a decision to grant or deny authorisation for the 
RRA Scheme. 
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The ACCC also does not consider that allowing RRA to potentially reduce the levy is likely to 
undermine the effectiveness of the Scheme. If RRA were to lower the levy so that the 
effectiveness of the Scheme was severely compromised, it is likely that RRA would risk losing 
approval to operate a product stewardship scheme under the OPSGGM Act. Further, if the 
effectiveness of the Scheme was severely compromised, it is likely that there would be grounds 
for review of the authorisation pursuant to section 91C(3) of the CCA. 

However, the ACCC notes that there is concern about how the effectiveness of the Scheme is 
measured and whether there is adequate publicly available information about the effectiveness 
of the Scheme. The ACCC considers that a high level of transparency about these matters is 
appropriate. Accordingly, the determination includes conditions that require RRA to: 

• publish its Annual Reports on its website every year 

• publish and maintain on its website the methodology used to derive the Scheme 
recovery rates, including the underlying data and assumptions concerning the amount 
of refrigerant available for recovery. The ACCC considers that this information 
would be similar to the information outlined by RRA in its application for 
Authorisation and maintained with current data. The ACCC notes that RRA’s 
application is available on the ACCC’s public register.  

Further, the ACCC notes that, should the Scheme have a significantly detrimental effect, be used 
in a way that restricts competition in the market, impedes the entry of alternative schemes or if 
relevant legislative changes (such as the Government’s proposed extended producer 
responsibility legislation or an emissions trading scheme) are introduced, the ACCC has the 
power to review and possibly revoke, the authorisation prior to the anticipated expiry of the 
authorisation.   

Therefore, the ACCC proposes to grant authorisation for five years to RRA to continue to 
operate the Scheme and to extend the Scheme to allow the RRA Board to discuss and agree to 
reduce the level of the levy, set the level of the rebates and determine which disposal 
alternatives to apply to recovered refrigerant subject to the above mentioned conditions. 

The ACCC granted interim authorisation to allow RRA to continue to operate the Scheme and 
apply the levy as previously authorised while the ACCC considers the current application for 
authorisation. Interim authorisation commenced on 1 January 2011 and will remain in place 
until the date the ACCC’s final determination comes into effect or until the ACCC decides to 
revoke interim authorisation. 
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List of abbreviations  

AREMA Air-Conditioning & Refrigeration Equipment Manufacturers 
Association  

CCA Competition and Consumer Act 20101 

Department of 
Sustainability 

Department of Sustainability, Environment, Water, Population and 
Communities (Cth) 

EPR Extended Producer Responsibility 

ETS Emissions Trading Scheme 

GCA The Green Cooling Association Inc 

GWP Global warming potential 

HCFC Hydrochloroflurocarbon 

HCF Hydroflurocarbon 

OPSGGM Act Ozone Protection and Synthetic Greenhouse Gas Management Act 
1989 (Cth) (as amended in 2005) 

Refrigerant Means any or all of the following fluorocarbon CFC, HCFC, HFC, 
PFC and halon that is, or has been, used in refrigeration and air-
conditioning equipment. 

Regulations Ozone Protection and Synthetic Greenhouse Gas Management 
Regulations 1995 

RRA Refrigerant Reclaim Australia Limited 

Scheme The product stewardship scheme operated by RRA 

                                                 

1  The title of the relevant trade practices legislation has changed.  As of 1 January 2011, the Trade Practices 
 Act 1974 is now cited as the Competition and Consumer Act 2010. 
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1. The application for authorisation 
 

1.1. On 20 October 2010 Refrigerant Reclaim Australia Limited (RRA) lodged application 
for authorisation A91256 with the Australian Competition and Consumer Commission 
(ACCC). 

1.2. Authorisation is a transparent process where the ACCC may grant immunity from legal 
action for conduct that might otherwise breach the Competition and Consumer Act 
2010 (the CCA). The ACCC may ‘authorise’ businesses to engage in anti-competitive 
conduct where it is satisfied that the public benefit from the conduct outweighs any 
public detriment. The ACCC conducts a public consultation process when it receives an 
application for authorisation, inviting interested parties to lodge submissions outlining 
whether they support the application or not. Further information about the authorisation 
process is contained in Attachment A. A chronology of the significant dates in the 
ACCC’s consideration of this application is contained in Attachment B. 

1.3. Application A91256 was made under:  

• section 88(1) of the CCA to make and give effect to a contract, arrangement or 
understanding, a provision of which is or may be an exclusionary provision within 
the meaning of section 45 of the CCA  

• section 88(1) of the CCA to make and give effect to a contract or arrangement, or 
arrive at an understanding, a provision of which would have the purpose, or would 
have or might have the effect, of substantially lessening competition within the 
meaning of section 45 of the CCA  

• section 88(1A) of the CCA to make and give effect to a provision of a contract, 
arrangement or understanding, a provision of which is, or may be, a cartel 
provision and which is also, or may also be, an exclusionary provision within the 
meaning of section 45 of that Act 

• section 88(1A) of the CCA to make and give effect to a contract or arrangement, or 
arrive at an understanding a provision of which would be, or might be, a cartel 
provision (other than a provision which would also be, or might also be, an 
exclusionary provision within the meaning of section 45 of that Act). 

1.4. Broadly, RRA is seeking authorisation to allow it to continue to operate a product 
stewardship scheme to recover and reclaim, or destroy, ozone depleting and synthetic 
greenhouse gases (refrigerant), which are imported in bulk or contained in equipment 
sold in Australia (the Scheme).2  

1.5. RRA is also seeking authorisation to expand the scope of its current Scheme to allow 
the RRA Board to discuss and agree to: 

• reduce the level of the levy 

                                                 

2  The RRA’s authorisation application relates to fluorocarbon refrigerants. Currently, there is no domestic 
 production of this refrigerant. However, alternative natural refrigerants (such as ammonia, carbon dioxide 
 and hydrocarbons) are manufactured in Australia.  
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• set the level of rebates paid to contractors and wholesalers for the return of 
recovered refrigerant3 

• the process used to reclaim recovered refrigerant to on-sell 

• consider alternative destruction services either in Australia or offshore.   

   Further details regarding the Scheme are outlined in Chapter 2. 

1.6. RRA seeks authorisation for five years. 

 
Previous authorisations 
1.7. The Scheme has been authorised by the ACCC since 1994.   

1.8. The initial application, authorisation A90548, was lodged by the Association of 
Fluorocarbon Consumers and Manufacturers Inc (AFCAM) on 29 July 1994. The 
authorisation enabled AFCAM to establish a reclamation scheme to recover and 
destroy used ozone depleting substances. Under this authorisation, RRA was 
established to administer the program and the initial levy set at $1.00 per kilogram of 
refrigerant imported in bulk or contained in equipment and sold in Australia. 

1.9. On 26 February 2003, the ACCC granted RRA’s application to revoke authorisation 
A90548 and substitute it with authorisation A90854. Authorisation A90854 extended 
the operation of RRA’s program to include synthetic greenhouse gases but did not 
include an increase in the levy.    

1.10. On 1 November 2006, the ACCC granted RRA’s application to revoke authorisation 
A90854 and substitute it with authorisation A91008. Authorisation A91008 allowed 
RRA to increase the industry levy from $1.00 to $1.50 per kilogram of refrigerant 
imported into Australia. 

1.11. On 3 May 2008, the ACCC granted RRA’s application to revoke authorisation A91008 
and replace it with authorisation A91079. Authorisation A91079 allowed RRA to 
increase the industry levy from $1.50 to $2.00 per kilogram of refrigerant imported into 
Australia. Authorisation was granted on 14 May 2008 until 31 December 2010. 

 
Interim authorisation 
1.12. At the same time as lodging the current authorisation application, RRA sought interim 

authorisation to allow it to continue to operate the current refrigerant levy scheme. That 
is, the scheme authorised by the ACCC in authorisation A91079.  

1.13. The ACCC granted interim authorisation on 1 December 2010 commencing on 1 
January 2011, to enable the status quo to continue while the ACCC considered the 
current application for authorisation. Interim authorisation will remain in place until the 
date the ACCC’s final determination comes into effect or until the ACCC decides to 
revoke interim authorisation. 

 
Draft determination  
1.14. Section 90A(1) requires that before determining an application for authorisation the 

ACCC shall prepare a draft determination. 
                                                 

3  Previously, the decision to set the level of rebates was undertaken by the RRA’s General Manager on 
 delegation from the Board and as such, has not previously been subject to authorisation.  
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1.15. On 3 March 2011 the ACCC issued a draft determination proposing to grant 
authorisation to allow RRA to continue to operate the Scheme (including the 
application of the levy at its current rate of $2.00 per kilogram of imported refrigerant) 
and extend the Scheme to allow the RRA Board to discuss and agree to: 

• determine the value of rebates to be paid by RRA to wholesalers and contractors 
for the return of recovered refrigerant 

• determine the processes and disposal practices that will be applied to recovered 
refrigerant; the main options for such processes and practices being storage, 
reclamation and sale, and destruction in Australia or offshore. 

1.16. The ACCC did not propose to grant authorisation to allow RRA to amend the level of 
the levy. 

1.17. A conference was requested in relation to the draft determination. A summary of the 
submissions made at the conference is set out at paragraph 3.12 below. 

 

2. Background to the application 
 
The applicant 
2.1. RRA is an industry funded not-for-profit organisation that recovers refrigerant for 

reclamation or destruction. RRA states that the objective of the Scheme is to maximise 
the recovery, reclamation and destruction of contaminated, surplus and unwanted ozone 
depleting and synthetic greenhouse gas refrigerants and, in doing so, minimise 
emissions of these gases into the atmosphere.4 

2.2. Funding for RRA’s Scheme is obtained through an industry levy on the import and sale 
of new refrigerant in Australia. 

2.3. RRA’s membership comprises the major refrigerant industry associations, major 
importers of equipment containing refrigerant and importers of bulk refrigerant.  

2.4. RRA has an eight member Board of Directors with representatives drawn from 
importers of bulk refrigerant, wholesalers of refrigerant, contractors from both the 
commercial and automotive sectors and importers of equipment containing refrigerant.  
RRA advises that the composition of the Board therefore ensures that each section of 
the refrigerant commerce chain is appropriately represented. 

2.5. The Board is governed by the terms of RRA’s Constitution and Trust Deed. RRA 
advises that Directors must act in the best interests of the organisation as a whole and 
that the Board consults broadly to ascertain the views of members and the industry 
prior to making critical decisions. 

 
The Scheme 
2.6. As noted, the Scheme is funded by a levy, currently set at $2.00 per kilogram of 

imported refrigerant sold in Australia. Importers pay the levy to RRA and the value of 
the levy is recovered by adding the fee to the price of new refrigerant when it is sold 
into the distribution chain. The fee appears as a separate line item on the invoice and is 
common across all bulk refrigerant importers and suppliers. RRA advises that 

                                                 

4  http://www.refrigerantreclaim.com.au/, sourced 20 April 2011 
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importers of equipment containing refrigerant do not always recoup the levy, instead 
sometimes choosing to absorb the fee into the price. 

2.7. From the levy funds, rebates are paid to wholesalers and contractors for the recovery, 
handling and return of used, contaminated or unwanted refrigerant. RRA sets the level 
of rebates.  

2.8. Wholesalers provide a branch network for the collection of refrigerant, including 
providing cylinders for recovery, decanting services and administration which enables 
the Scheme to function effectively. Currently there are 150 collection points across 
Australia. Contractors recover refrigerant during the process of servicing and 
decommissioning equipment and are paid the rebate by wholesalers for the return of the 
refrigerant, according to agreements with RRA.   

2.9. The level of rebates paid to wholesalers is currently set at $7.50 per kilogram of 
returned refrigerant. RRA advises that the rebate for wholesalers is only part 
compensation for the costs they incur in managing the receipt of recovered refrigerant. 
The level of rebates paid to contractors is currently $3.00 per kilogram of returned 
refrigerant. RRA advises that this rebate is set as an incentive for contractors to recover 
and return the refrigerant recovered during servicing and that contractors also receive 
payment from consumers for this service. 

2.10. The procedure for the safe recovery and disposal of refrigerant is as follows: 

• a recovery cylinder is acquired from a refrigeration gas wholesaler 

• the cylinder is used to recover used and contaminated refrigerant from systems 
serviced 

• full cylinders are taken to the refrigeration wholesaler, who weighs recovered 
refrigerant 

• emptied or new cylinders are taken back from the wholesaler 

• credit is collected for each kilogram of recovered refrigerant  

• recovered refrigerant is then transported to a secure bank where it is processed, 
decanted to bulk storage, and then destroyed using the Australian developed 
plasma-arc process which transforms fluorocarbons into harmless salty water.5 

2.11. The process for recovering refrigerant is outlined in the following flowchart:  

                                                 

5 http://www.refrigerantreclaim.com.au/, sourced 14 February 2011. 
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Flowchart - Lifecycle of refrigerant under the RRA Scheme 

 

 

 

 

 

 

 

 

 

 
 

 

 

 

 

 

 

 

 

Source: Refrigerant Reclaim Australia Limited 

 
Refrigerant 
2.12. Refrigerants are substances which are commonly used for the purpose of refrigeration 

and air conditioning in residential, commercial and automotive applications. Other uses 
for refrigerant include in fire extinguishers, dry cleaning, electronic equipment and as 
agricultural fumigants.  

2.13. There are several types of refrigerant, including fluorocarbon refrigerant and natural 
refrigerant, such as ammonia, carbon dioxide and hydrocarbons.6  

2.14. Flurocarbon refrigerant is the most commonly used refrigerant because it is considered 
to be stable, non-flammable, low in toxicity and inexpensive to produce. However, 
when released into the atmosphere (for instance, as a consequence of leakage or as a 
by-product of industrial activity), fluorocarbon refrigerants have the potential to deplete 
the earth's protective ozone layer and contribute to global warming. 

2.15. Flurocarbon refrigerants primarily fall into two categories:  

                                                 

6  The RRA’s authorisation application relates to fluorocarbon refrigerants. However, the ACCC has 
 received submissions that the authorisation may also indirectly affect natural and low-GWP 
 refrigerants as substitutes. 
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• ozone depleting substances which include Chlorofluorocarbons (CFCs) and 
hydrochlorofluorocarbons (HCFCs)  

• synthetic greenhouse gases which include hydrofluorocarbons (HFCs), 
perfluorocarbons and sulphur hexafluoride. 

2.16. CFCs have been banned in Australia since 1995 and HCFCs are being phased out with 
only a small quantity to be available from 2015. 

2.17. While synthetic greenhouse gases are considered not to deplete the ozone layer and 
have been used to replace ozone depleting substances, most synthetic greenhouse gases 
are considered to have a high global warming potential (GWP).7 

2.18. Flurocarbon refrigerants that do not deplete the ozone layer and have a low GWP are 
expected to become more widely available in 2015.8   

 
Australia’s international obligations in relation to refrigerant 
2.19. Several international protocols and agreements have been enacted to protect the ozone 

layer by limiting the global release of ozone depleting substances and synthetic 
greenhouse gases.9

 

2.20. Australia is party to a number of these agreements, including the: 

• Vienna Convention for the Protection of the Ozone Layer 1985 (the Vienna 
Convention) 

• Montreal Protocol on Substances that Deplete the Ozone Layer 1987 (the Montreal 
Protocol)  

• Kyoto Protocol. 

2.21. Under the Vienna Convention, Australia has agreed to take appropriate measures to 
protect human health and the environment against adverse effects resulting or likely to 
result from human activities which are likely to modify the ozone layer.10 

2.22. Under the Montreal Protocol, Australia has agreed to mandatory targets for phasing out 
the production and consumption of ozone depleting substances, such as CFCs and 
HCFCs. 

2.23. Under the Kyoto Protocol, Australia has agreed amongst other things, to reduce its 
greenhouse gas emissions (including from synthetic greenhouse gases). For instance, 
Australia has committed to ensuring its greenhouse gas emissions over 2008 to 2012 
are no more than eight per cent above 1990 levels.11 

                                                 

7  Refrigerant Reclaim Australia, application for authorisation, 19 October 2010, ‘Heading 5 – Market 
 Definition’ and http://www.environment.gov.au/atmosphere/ozone/sgg/index.html, viewed 29 April 2011.  
8  Refrigerant Reclaim Australia, application for authorisation, 19 October 2010, ‘Heading 5 – Market 
 Definition’. 
 
10 http://ec.europa.eu/world/agreements/prepareCreateTreatiesWorkspace/treatiesGe
 neralData.do?step=0&redirect=true&treatyId=516, viewed 12 January 2011. 
11     http://www.climatechange.gov.au/government/initiatives/kyoto/kyoto-protocol-detail.aspx, viewed 29 
 April 2011. 
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Australia’s regulatory framework 
2.24. Australia has adopted a co-regulatory approach to dealing with refrigerant and to assist 

it to meet its international obligations in relation to refrigerant.   

2.25. In particular, Australia gives effect to its obligations under the Montreal and Kyoto 
Protocols primarily through the Ozone Protection and Synthetic Greenhouse Gas 
Management Act 1989 (Cth) (the OPSGGM Act)12 and the associated Ozone Protection 
and Synthetic Greenhouse Gas Management Regulations 1995 (the Regulations). 

2.26. One of the objectives of the OPSGGM Act is to minimise avoidable emissions of 
synthetic greenhouse gases by regulating the import, export, manufacture and end users 
of refrigerant (for instance, refrigerant technicians).13  

2.27. To this end, under the Regulations, persons who handle refrigerant are required to hold 
a refrigerant handling licence, based on an assessment of their competence to handle 
these substances; businesses trading in refrigerants must have permission to trade in 
these substances; and technicians are required to recover refrigerant from equipment 
during servicing and when equipment is decommissioned. 

2.28. Further, under the OPSGGM Act, in order to be granted a refrigerant import licence, 
importers are required to take responsibility for the refrigerant they import by 
participating in an approved product stewardship scheme. Licensees have the option of 
joining the existing RRA Scheme, joining with others to establish a scheme that is 
tailored to their needs, or establishing their own scheme.14   

2.29. The OPSGGM Act and associated regulations do not impose any quotas or specify any 
criteria or standards that a program must meet in order to be an approved product 
stewardship scheme for the recovery of refrigerant. However, the OPSGGM Act does 
provide a number of enforcement and compliance measures, including the power to 
conduct audits to ensure that refrigerant importers and technicians are complying with 
the requirements of the OPSGGM Act, as well as the power to suspend or cancel a 
licence and issue penalty infringement notices.15 

2.30. The Department of Sustainability, Environment, Water, Population and Communities 
(the Department of Sustainability) is the Commonwealth Government agency 
responsible for coordinating national ozone protection measures and for administering 
the OPSGGM Act and the associated Regulations, including approving product 
stewardship schemes for the recovery of refrigerant.  

 
Proposed Legislative Changes 

2.31. Legislative changes proposed to be introduced by the Australian Government may also 
affect Australia’s regulatory framework in relation to refrigerant. 

2.32. The ACCC notes that under the National Waste Policy: Less waste, more resources, the 
Australian Government has agreed, as part of the Council of Australian Governments, 
to develop and enact national legislation to support voluntary, co-regulatory and 
mandatory product stewardship and extended producer responsibility schemes (EPR). 

                                                 

12     http://www.aph.gov.au/library/pubs/ClimateChange/governance/international/montreal.htm, viewed 7 
 January 2011. 

13  www.environment.gov.au/atmosphere/ozone/sgg/index.html, viewed 29 April 2011.  
14     Ibid. 
15  OPSGGM Act, Part viii. 



 

DETERMINATION                                                                                                   A91256 8 

The legislation will have voluntary, co-regulatory and mandatory components and will 
provide a mechanism to enable accreditation and oversight of product stewardship 
schemes. The EPR legislation is currently tabled before Parliament.   

 

3. Submissions received by the ACCC 
 
3.1. The ACCC tests the claims made by the applicant in support of an application for 

authorisation through an open and transparent public consultation process.  To this end 
the ACCC aims to consult extensively with interested parties that may be affected by 
the proposed conduct to provide them with the opportunity to comment on the 
application.   

 
Prior to the draft determination 
 
The Applicant’s Supporting Submission 

3.2. RRA submits that its function is to provide an efficient and low cost mechanism for 
industry participants to comply with some of the requirements of the OPSGGM Act 
and associated Regulations. RRA contends that it is not a regulator and it does not 
address compliance with all aspects of those regulations.  

3.3. Broadly, RRA submits that the Scheme has facilitated the recovery of approximately 
3500 tonnes of refrigerant since the program commenced in 1993. RRA submits that 
this has resulted in public benefits through: 

• the recovery of between 35% and 61% of all unwanted refrigerant 

• assisting Australia to meet its obligations under the Montreal Protocol to control 
the consumption and production of refrigerant 

• the significant contribution to Australia meeting the greenhouse emission reduction 
targets set out in the Kyoto Protocol 

• encouraging environmental responsibility by industry through the promotion of 
sound practices and creating awareness of the impacts from the industry’s 
activities 

• providing industry with a proven program that complies with all regulatory 
requirements and an opportunity for all sectors of the industry to meet their 
environmental and regulatory obligations. 

 
Interested party submissions 

3.4. The ACCC sought submissions from 40 interested parties potentially affected by the 
application, including federal and state agencies, industry associations and industry 
participants.   

3.5. The following table outlines all the interested party submissions received by the ACCC 
and their position in relation to the Scheme: 
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Interested Party Position 

Actrol Parts Pty Ltd  Supporting 

Air Conditioning & Mechanical Contractors' 
Association 

Supporting 

Air Conditioning & Refrigeration Wholesalers 
Association Inc (ARWA) 

Supporting 

Air-Conditioning & Refrigeration Equipment 
Manufactures Association (AREMA) 

Supporting 

Arkema Pty Ltd Supporting 

Automotive Air Conditioning, Electrical and Cooling 
Technicians of Australia (VASA) 

Supporting 

BOC Gases (Australia) Ltd Supporting 

CSIRO Supporting 

Department of Environment and Conservation (WA) Supporting 

Department of Environment, Climate Change and 
Water (NSW) 

Supporting 

Department of Sustainability Supporting 

DuPont (Australia) Ltd (DuPont) Supporting 

Heatcraft Australia Pty Ltd (Heatcraft) Supporting 

Mitsubishi Electric Australia Pty Ltd Supporting 

Orica Chemicals Australia Supporting 

RATHE ACT Australia Supporting 

Refrigerants Australia Ltd (Refrigerants Australia) Supporting 

Refrigerant Reclaim Australia (Applicant) Supporting 

Department of Environment and Resources 
Management (Qld) 

Neither supporting 
nor opposing  

Department of Sustainability and Environment (VIC) Neither supporting 
nor opposing  
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Environment Protection Authority (TAS) Neither supporting 
nor opposing  

Motor Traders Association of Australia Neither supporting 
nor opposing  

Technochem Australia (Technochem) Neither supporting 
nor opposing  

Dolomatrix International (Dolomatrix) Opposing 

Green Cooling Association (GCA) Opposing 

 

3.6. The GCA’s submission opposed the Scheme because it did not consider the RRA’s 
scheme delivered a satisfactory level of environmental performance and was anti-
competitive to the introduction of low-GWP refrigerant and alternative, more effective 
schemes. Heatcraft’s supported the Scheme in principle, but had concerns about 
allowing RRA the flexibility to amend the level of the levy or rebates without an 
independent review process overseen by the ACCC and an industry consultation 
process. 

 

Following the draft determination 
3.7. On 3 March 2011 the ACCC issued a draft determination in relation to the application 

for authorisation. The draft determination proposed to grant authorisation to RRA to 
continue to operate the Scheme, however, did not propose to extend authorisation to 
allow RRA to amend the level of the levy. 

 
Further Submissions from Interested Parties 

3.8. The ACCC received submissions from four interested parties in response to the draft 
determination—the GCA, Heatcraft, Refrigerants Australia and AREMA.  

3.9. In brief, the submissions from GCA and Heatcraft raised similar issues to those raised 
in the initial consultation period. The submissions from Refrigerants Australia and 
AREMA supported the draft determination and opposed the claims made in the GCA’s 
subsequent submission. 

 
Further Submissions from the Applicant 

3.10. The ACCC also received a submission from RRA in response to the draft 
determination. This submission addressed the issues raised by the GCA and Heatcraft 
in their subsequent submissions. 

3.11. RRA also sought to amend the scope of its authorisation application to include the 
discussion and agreement of any reduction in the level of the levy and explicitly 
exclude the authorisation of any increase in the level of the levy. Although RRA states 
that it has no current plans to reduce the level of the levy, it notes that it may wish to do 
so in the future, if the continued emergence of lower cost destruction and reprocessing 
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technologies leads to increased efficiencies in the reclamation and recovery of 
refrigerant.16  

Pre-decision conference 

3.12. A conference was requested in relation to the draft determination. This conference was 
held in Sydney on 14 April 2011. 

3.13. The primary issues raised at the conference related to the following: 

• barriers to entry for alternative schemes, in particular that the low levy imposed by 
the RRA Scheme creates disincentives for industry participants to join a more 
effective scheme, which  would be likely to require a higher levy to facilitate the 
recovery of more refrigerant 

• the effectiveness of the scheme, in particular the scope of the Scheme and 
percentage of refrigerant recovered. For instance, whether the scheme should 
extend to recover refrigerant from end of life equipment; whether the level of the 
levy and rebates should be increased; and the method for calculating the actual 
level of refrigerant available for recovery, from which recovery percentages are 
derived 

• the level of enforcement of the OPSGGM Act and how this affects the ACCC’s 
assessment of the counterfactual 

• the availability of low-GWP refrigerant alternatives and how this affects the 
ACCC’s assessment of the relevant market 

• the length of the authorisation, especially in light of the proposed legislative 
changes. 

3.14. The views of RRA and interested parties are outlined in the ACCC’s evaluation of the 
Scheme in Chapter 4 of this determination.  

3.15. Copies of public submissions and a copy of the pre-decision conference record may be 
obtained from the ACCC’s website (www.accc.gov.au/AuthorisationsRegister) and by 
following the links to this matter. 

 

4.     ACCC evaluation 
 
4.1. The ACCC’s evaluation of RRA’s proposed arrangements is in accordance with tests 

found in: 
• sections 90(6) and 90(7) of the CCA which state that the ACCC shall not authorise 

a provision of a proposed contract, arrangement or understanding, other than an 
exclusionary provision, unless it is satisfied in all the circumstances that: 

o the provision of the proposed contract, arrangement or understanding in the 
case of section 90(6) would result, or be likely to result, or in the case of 
section 90(7) has resulted or is likely to result, in a benefit to the public; 
and 

o that benefit, in the case of section 90(6) would outweigh the detriment to 
the public constituted by any lessening of competition that would result, or 

                                                 

16  Refrigerant Reclaim Australia, Submission in response to draft determination, 12 April 2011, paragraph 
 31. 
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be likely to result, if the proposed contract or arrangement was made and 
the provision was given effect to, or in the case of section 90(7) has 
resulted or is likely to result from giving effect to the provision. 

• sections 90(5A) and 90(5B) of the CCA which state that the ACCC shall not 
authorise a provision of a proposed contract, arrangement or understanding that is 
or may be a cartel provision, unless it is satisfied in all the circumstances that: 

o the provision, in the case of section 90(5A) would result, or be likely to 
result, or in the case of section 90(5B) has resulted or is likely to result, in a 
benefit to the public; and 

o that benefit, in the case of section 90(5A) would outweigh the detriment to 
the public constituted by any lessening of competition that would result, or 
be likely to result, if the proposed contract or arrangement were made or 
given effect to, or in the case of section 90(5B) outweighs or would 
outweigh the detriment to the public constituted by any lessening of 
competition that has resulted or is likely to result from giving effect to the 
provision. 

4.2. The ACCC notes the determination of the Tribunal in the Medicines Australia matter 
which stated that:17  

Authorisation is a public and official act of some seriousness. It is not to be invoked for trivial 
cause… [As such] the ACCC can require, in the proper exercise of its discretion, that the conduct 
yields some substantial measure of public benefit if it is to attract the ACCC’s official sanction. 
…[Further] the ACCC may impose a condition on its authorisation which effectively requires that 
the relevant…conduct yield a more substantial public benefit than is required to get over the 
threshold of the section 90. 

4.3. In regards to the conditions that could be imposed by the ACCC, the Tribunal stated 
that:18 

…it is not for the ACCC or the Tribunal to use the conditioning power and its discretion in order 
to construct and impose its ideal or preferred system of self- regulation. The imposition of a 
condition designed to enhance or increase the likelihood of benefits said to flow from a voluntary 
code is a far cry from redrafting the Code.  

4.4. For more information about the tests for authorisation and relevant provisions of the 
CCA, please see Attachment C. 

 
The relevant area of competition 
4.5. The first step in assessing the effect of the conduct for which authorisation is sought is 

to consider the relevant area/s of competition affected by that conduct. 

4.6. RRA submits that the relevant area of competition is that for the importation, 
distribution, sale and use of ozone depleting and synthetic greenhouse gas refrigerants 
in Australia. 

4.7. The GCA submits that, as natural refrigerants are available and in use now, the relevant 
area of competition should be expanded to include these refrigerants. 

                                                 

17  Re Application by Medicines Australia Inc [2007] ACompT 4, at [128]. 
18  Ibid at [134]. 
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4.8. The Scheme provides a means by which importers of refrigerant may meet their 
regulatory obligations. As noted earlier, the Scheme is funded by an industry levy of 
$2.00 per kilogram of refrigerant imported into Australia. RRA then offers a rebate to 
wholesalers and contractors to encourage the collection of unwanted, used or 
contaminated refrigerant for destruction or reclamation. 

4.9. The ACCC considers that it is not necessary to precisely define the market in order to 
assess the level of detriment and benefit flowing from the Scheme. However, the 
ACCC notes that there are several factors that affect the refrigerant industry. These are 
discussed below. 

4.10. The ACCC notes that the OPSGGM Act and associated regulations apply only to 
fluorocarbon refrigerant and as such, the levy is charged and the rebate is payable only 
on this type of refrigerant.  

4.11. The ACCC therefore considers that the areas of competition most likely to be affected 
by the conduct are the wholesale supply of (fluorocarbon) refrigerant in Australia and 
the recovery, reclamation and/or destruction of this refrigerant. 

4.12. The ACCC also considers that as suppliers of (fluorocarbon) refrigerant are likely to 
pass on the cost of the levy to end consumers, the broader markets for the wholesale 
and retail supply of equipment containing this refrigerant are also likely to be affected. 

4.13. Further, as natural refrigerants are available and in use today (although they are not in 
wide use)19 the ACCC considers that they may be considered substitutes for 
(fluorocarbon) refrigerant and as such, may also be affected by the arrangements.  

 
The counterfactual 
4.14. The ACCC applies the ‘future with-and-without test’ established by the Tribunal to 

identify and weigh the public benefit and public detriment generated by conduct for 
which authorisation has been sought.20 

4.15. Under this test, the ACCC compares the public benefit and detriment generated by 
arrangements in the future if the authorisation is granted with those generated if the 
authorisation is not granted. This requires the ACCC to predict how the relevant 
markets will react if authorisation is not granted. This prediction is referred to as the 
‘counterfactual’. 

4.16. RRA submits that absent the Scheme, importers would still be obliged to comply with 
the OPSGGM Act and associated regulations. Among other things, this requires an 
importer to join an existing product stewardship scheme or set up a scheme on its own 
or with other importers. The scheme must provide a process whereby imported 
refrigerant is tracked from the manufacturer to the end product – to ensure that the 
importer is able to recover refrigerant that it has imported to reclaim or destroy. 

4.17. Given this, RRA submits that absent the Scheme, it is likely that another scheme (or 
schemes) similar in nature to the RRA Scheme would be developed by large importers. 
The RRA also submits that without the Scheme, smaller importers and manufacturers 

                                                 

19   In particular, the ACCC notes industry concern about the safety of natural refrigerants, particularly in 
 regards to the toxicity and flammability of the natural substances.  
20   Australian Performing Rights Association (1999) ATPR 41-701 at 42,936.  See also for example: 

 Australian Association of Pathology Practices Incorporated (2004) ATPR 41-985 at 48,556; Re Media 
 Council of Australia (No.2) (1987) ATPR 40-774 at 48,419. 
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would be unable to comply with the requirement that they join a product stewardship 
scheme under the OPSGGM Act and associated regulations, and therefore would be 
unable to participate in the market.21 

4.18. RRA also submits that absent the Scheme the cost of complying with environmental 
regulation would be substantially higher, and those costs would be passed on to end-
users.22 

4.19. Further, RRA submits that without the Scheme the environmental regulation would 
operate to impose substantial structural rigidities on the dealer/bulk gas distributor and 
refrigeration and air-conditioning contractor markets which would lead to reduced 
competition in those markets.23 

4.20. The GCA submits that the Scheme should be assessed against a counterfactual in which 
an organisation exists which seeks to achieve a high level of recoveries and to mitigate 
global warming.24  

4.21. The ACCC notes that RRA’s Scheme is the only existing refrigerant product 
stewardship scheme licensed under the OPSGGM Act. The ACCC considers that 
absent authorisation, the Scheme is likely to cease operating. However, as importers of 
refrigerant would still be required to comply with relevant regulations, the ACCC 
considers that the following counterfactuals could apply:   

• large importers develop their own recovery program, either individually or through 
the development of one or more recovery operations 

• smaller importers either exit the market or obtain services from a provider other 
than RRA 

• an alternate product stewardship program is developed, including the possibility of 
a more effective scheme emerging which would recover a greater percentage of 
available refrigerant and thereby more successfully minimise the negative 
environmental impact of refrigerant.25 

4.22. The ACCC considers that of these options, the counterfactual that is most likely to 
occur involves large importers developing their own recovery programs and that these 
programs would be similar in nature to the RRA Scheme (that is, provide a low cost 
mechanism for large importers to comply with their obligations under the OPSGGM 
Act and associated regulations).  

4.23. The ACCC further considers that any of the schemes under these likely counterfactuals 
would take time to be developed, would need to be approved by the Department of 
Sustainability in order to qualify as a product stewardship scheme for the purposes of 
the OPSGGM Act and associated regulations and to the extent that the schemes 
required co-ordination between competitors in the refrigerant industry, would also 

                                                 

21   Refrigerant Reclaim Australia Limited, Submission in response to interested party submissions, 20 
 December 2010, p.7. 

22   Refrigerant Reclaim Australia Limited, Submission in response to ACCC request for further information, 
 20 January 2011, p.4. 

23   Ibid. 
24    Green Cooling Association Inc, Submission following PDC, 18 April 2011, p.2. 
25    Ibid.  
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require authorisation from the ACCC.26 The ACCC notes that in the interim, there 
would be no product stewardship schemes in operation for the purpose of recovering 
and destroying refrigerant.  

4.24. As such, the ACCC considers that in the short term, the amount of refrigerant 
recovered absent the Scheme is likely to be significantly less than with the Scheme. 

 
Public benefit 
4.25. Public benefit is not defined in the CCA.  However, the Tribunal has stated that the 

term should be given its widest possible meaning.  In particular, it includes:27 

…anything of value to the community generally, any contribution to the aims pursued by society 
including as one of its principle elements … the achievement of the economic goals of efficiency 
and progress. 

4.26. Generally, competition can be relied upon to deliver the most efficient market 
arrangements. However, in circumstances where there are market failures, for instance 
where one party has more or better information in a transaction, leading the other party 
to accept or offer different terms than they otherwise would (information asymmetries); 
or where the price of a good does not reflect the true cost of producing the good 
(negative externalities); regulation and/or restrictions on competition may be required 
to deliver efficient outcomes.  

4.27. In this regard, governments both in Australia and internationally have adopted a 
regulatory approach to address the harm to the environment from the release of 
refrigerant to the atmosphere that is not being factored into the pricing decisions of 
firms or the purchasing decisions of consumers in the relevant market.  

4.28. For instance, the OPSGGM Act and associated regulations address information 
asymmetries by prescribing a minimum skill set for people who handle refrigerant and 
mandating standards for equipment, and handling and storage. The negative 
externalities associated with ozone depleting and synthetic greenhouse gas emissions 
are also addressed by making it an offence to unlawfully emit refrigerant and requiring 
that waste and unwanted refrigerant be returned for disposal.  

4.29. However, in practice, the OPSGGM Act may be difficult to enforce. In particular, it 
can be difficult to prove unlawful emissions as leakage is generally considered to be an 
unobservable event. 

4.30. As such, the Scheme is designed to facilitate compliance with the OPSGGM Act by 
facilitating the return of waste and unwanted refrigerant for disposal through the 
imposition of an industry levy and the payment of rebates. 

4.31. Broadly, the ACCC considers that the Scheme gives rise to four forms of public 
benefit: 

• facilitating higher levels of compliance with provisions under the OPSGGM Act 
and associated regulations which seek to abate greenhouse gas emissions 

                                                 

26   The GCA submits that the development of an alternative product stewardship scheme will take at least 12 
 months and as such, has submitted that the ACCC should only authorise the RRA Scheme for a period of 
 12 months in order to allow for alternative, more effective schemes to be developed.          
27   Re Queensland Co-operative Milling Association Ltd (1976) ATPR 40-012 at 17,242. 
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• taking advantage of available economies of scale and reducing the transaction 
costs to comply with various provisions of the OPSGGM Act and associated 
regulations (cost efficiency benefits) 

• ensuring that people pay closer to the full cost of the affected products, which 
signals more efficient allocation of resources (allocative efficiency benefits)  

• potentially promoting competition for the supply of refrigerant in Australia. 

 These are discussed in turn below. 
 
Facilitates higher levels of compliance with government initiatives to address market 
failures 

4.32. The OPSGGM Act and associated regulations aim to minimise the environmental 
impact of refrigerant emissions by requiring importers of bulk refrigerant or products 
containing refrigerant to be members of an approved stewardship (recovery and 
disposal) scheme.   

4.33. However, in practice, the OPSGGM Act may be difficult to enforce. For instance, the 
ACCC notes that the OPSGGM Act and associated regulations do not impose quotas or 
provide minimum standards that must be met by a product stewardship scheme for the 
recovery, reclamation, resale and destruction of refrigerant.  They also do not provide 
general guidance as to best practice in the design and implementation of a stewardship 
scheme. This leaves a great deal of uncertainty in the industry about the steps that 
practitioners need to take to fully comply with the various legislative and regulatory 
requirements.   

4.34. Further, as discussed above, because leakage is an unobservable event, proving that 
refrigerant has been unlawfully emitted can be difficult. As such, the threat of 
prosecution under the OPSGGM Act may not adequately constrain industry’s 
behaviour in this regard. 

4.35. In this regulatory environment, the ACCC considers that suppliers acting individually 
have an incentive to adopt the minimum recovery and disposal practices necessary to 
comply with the legislation, particularly where competitors are also meeting these 
minimum standards. Over time, limited compliance activity could result in widespread 
adoption of progressively lower recovery and disposal standards across the industry.   

4.36. The GCA and RRA submit respectively that there is little incentive to comply with the 
regulations and that the Scheme operates in a weak regulatory environment, with little 
or no compliance activity.   

4.37. To this end, the Scheme is likely to facilitate higher levels of compliance and better 
environmental outcomes by: 

• offering a rebate to contractors and wholesalers to encourage the recovery and 
return of refrigerant 

• reducing the incentives that individual members might otherwise have to adopt 
minimum standards for the recovery and disposal of refrigerant and otherwise 
shirk their regulatory responsibilities without detection 

• enabling collective consideration of alternative reclamation and destruction 
services. 
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4.38. However, the ACCC notes that there are disparate views about the effectiveness of the 
Scheme, in particular with regard to the amount of refrigerant recovered by the Scheme 
relative to that actually available for recovery, as well as the scope of the Scheme.  

4.39. RRA submits that the Scheme has consistently improved in terms of the amount of 
refrigerant recovered and is currently recovering between 35.5% and 61.1% of the 
volume of refrigerant available for recovery. However, the GCA submits that the 
Scheme recovers only 6% of refrigerant imported, resulting in higher refrigerant 
emissions into the atmosphere than would occur with a more effective scheme. In this 
regard, the GCA notes data published in a 2008 report by Energy Strategies Limited for 
the Department of Sustainability, regarding the level of leakage of refrigerant.28 

4.40. The ACCC notes that the difference between the recovery rate put forward by the GCA 
and that put forward by RRA is due to different methodologies for calculating the level 
of refrigerant available for recovery. The ACCC notes that there is no exact data on the 
level of refrigerant available for recovery and as such, this calculation necessitates 
estimation of factors such as the existing bank of refrigerant and level of through life 
leakage.  

4.41. The ACCC notes that the GCA’s figure of 6% is based on a calculation of the total 
refrigerant received by RRA divided by the total refrigerant imports for a given year. 
RRA submits that the GCA’s calculations are inaccurate as they do not take into 
account the life cycle of refrigerant and how this affects the level of refrigerant 
available for recovery.29  

4.42. Conversely the figures cited by RRA represent the total refrigerant received, divided by 
an estimate of the refrigerant available for reclaim or destruction in a given year. The 
following table outlines the figures used by RRA to calculate its recovery rate. RRA 
submits that the figures are based on its experience in the industry and relevant industry 
data. RRA submits that this data is updated periodically and was last updated around 
two years ago. 

 

                                                 

28    Energy Strategies Limited, ODS and SGGs in Australia: A study of end uses, emissions and opportunities 
 for reclamation 2008 -  http://www.environment.gov.au/atmosphere/ozone/publications/pubs/ods-sgg-
 report.pdf 
29  For instance, in its submission following the draft determination on 8 April 2011, the RRA noted the 
 example of recovery of CFC refrigerant – although no CFC refrigerant was imported into Australia in 
 2010, the RRA recovered and destroyed 48 tonnes of this refrigerant, demonstrating the impact of 
 refrigerant life cycle on the operation of a product stewardship scheme. 
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TABLE 1 : REFRIGERANT AVAILABLE FOR RECOVERY  

Available for Recovery    Range of estimations (tonnes) 
 
Automotive Service     300   400 
Comm/Ind/Dom Service    400   600 
End of Life Vehicles    190   240 
End of Life AC     470   680 
End of Life Commercial    300   300 
___________________________________________________ 

Available for Recovery    1660   2220 

Amount Retained for Reuse    -880   -880 

Amount Available to be Returned   780  1340 

Amount Returned to RRA    -475   -475 

_________________________________________________ 

Balance Available for Recovery   305   865 

Percentage Recovery    -61.1   -35.5 
 
Source: Refrigerant Reclaim Australia Limited submission, 20 October 2011 
 

4.43. The GCA argues that the Scheme does not deliver satisfactory environmental 
performance because it does not address matters such as through life leakage and the 
enforcement of refrigerant legislation. 

4.44. RRA submits in response that the GCA’s concerns are based on a misconception of 
RRA’s role. In particular, RRA submits that it is the role of environmental regulation 
and the environmental regulator to address leakage rates of equipment.30  

4.45. The ACCC considers that RRA’s methodology for calculating the recovery rate for its 
program is preferable to a simple measure of the volume of refrigerant recovered 
divided by total refrigerant imported in a given year. Concerning the numerator of this 
equation, the ACCC notes the assessment of RRA’s methodology in the Energy 
Strategies Report, which states that RRA’s data on the recovery and destruction of 
refrigerant ‘provides the only reliable records available of the level of ODS and SGG 
recovery being undertaken.’31 However, the ACCC considers that greater transparency 
regarding the methodology for calculating the recovery rate would provide a clearer 
basis for assessing the effectiveness of the Scheme.  

4.46. The ACCC notes that the Scheme has broad industry and government support, with a 
large number of interested parties claiming that the Scheme is one of the best of its type 
in the world and the sustained increase in the volume of recovered refrigerant is 

                                                 

30  At the pre-decision conference held on 14 April 2011, the RRA submitted that it has, in the past, sought to 
 address the regulatory environment. For instance, the RRA assisted in the development of a voluntary 
 licence scheme for refrigerant technicians that was subsequently legislated by Government 
31  Energy Strategies Limited, ODS and SGGs in Australia: A study of end uses, emissions and opportunities 
 for reclamation 2008, p.42 http://www.environment.gov.au/atmosphere/ozone/publications/pubs/ods-
 sgg-report.pdf 
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testament to its success and the industry’s strong commitment to compliance and 
reducing environmental harm.32  

4.47. The ACCC particularly notes the submissions of the CSIRO, that the program has been 
very successful in reducing stratospheric ozone destruction and preventing the release 
of approximately 11 million tonnes of CO2-e emissions into the atmosphere, as well as 
its direct atmospheric evidence that shows that Australia’s HFC emissions per capita 
are relatively low.33  

4.48. The ACCC has also placed weight on the support for the Scheme from the Department 
of Sustainability, as the government agency responsible for environmental regulation.  

4.49. Although the ACCC notes that it may be possible to design a more effective scheme 
that recovers more refrigerant, the relevant counterfactual is not an ideal scheme but 
one in which the market and regulatory incentives on individual participants to comply 
with the legislation are relatively low.  

4.50. The ACCC accepts that, given the mandatory nature of the regulations, some 
environmental benefits are likely to accrue without the Scheme. However, the ACCC 
considers that the presence of the Scheme is likely to result in a greater amount of 
refrigerant recovered. This is in part a result of the fact that the counterfactual is likely 
to involve large importers developing their own individual schemes, instead of a single 
industry wide scheme. Under this scenario, the ACCC considers that recovery of 
refrigerant is likely to be fragmented and may result in less refrigerant being recovered 
than under the RRA Scheme. 

4.51. Accordingly, the ACCC considers that the Scheme is likely to result in a public benefit 
through achieving a higher level of compliance with the regulatory regime seeking to 
abate greenhouse gas emissions than would occur absent the Scheme. 

 
Cost efficiency benefits 

4.52. RRA submits that its Scheme provides a low cost product stewardship program that 
assists importers of refrigerant to comply with their legislative obligations.  

4.53. RRA also seeks authorisation from the ACCC to give it the capacity to reduce the level 
of the levy.  

4.54. RRA submits that, although it has no current plans to do so, in the event that the 
continued emergence of lower cost destruction and reprocessing technologies leads to 
continued efficiencies being achieved in the reclamation and recovery of refrigerants, 
there may emerge a business case for it to apply a reduced levy. 

4.55. The ACCC notes that many industry participants submit that they consider the Scheme 
to be the most efficient way for them to comply with their obligations under the 
OPSGGM Act and associated regulations.  

4.56. The ACCC considers that cost efficiencies will arise from the economies of scale and 
savings in transaction costs that the Scheme generates for industry participants in 
facilitating their compliance with the OPSGGM Act and associated regulations. 

                                                 

32  Submissions from Actrol, AREMA, Arkema, ARWA, BOC, DuPont, Mitsubishi, ORICA, Refrigerant 
 Australia and VASA. 
33  For instance, in his submission following the pre-decision conference, Dr Paul Fraser of the CSIRO stated 
 that Australia’s HFC emissions in 2008 were 0.27 tonnes of Co2-e compared to 0.56 tonnes for the USA.  
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4.57. The ACCC considers that, in the situation where improvements in technology lead to a 
more efficient recovery and destruction process, it may be appropriate to pass these 
savings on in the form of a reduced levy. To the extent that manufacturers pass the cost 
of this levy onto consumers, the ACCC considers that this may also result in lower end 
prices for equipment containing refrigerant. 

 
Allocative Efficiency Benefits 

4.58. The ACCC notes that one of the functions of the levy is to factor in the negative 
externalities of high-GWP refrigerants. As such, where the cost of the levy may be 
passed on by manufacturers to makers and purchasers of end products that contain 
refrigerant, the ACCC considers that consumers will face prices that are more reflective 
of the full (opportunity) cost of the affected products to society. While not in a position 
to quantify the size of the negative externality associated with fluorocarbon refrigerant 
or the extent to which it is corrected by the levy, the ACCC considers the Scheme is 
likely to achieve a more efficient allocation of resources in the Australian economy 
than would be the case without the Scheme.  

4.59. However, the ACCC notes that, if the level of the levy is set too low this may affect the 
effectiveness of the Scheme. In particular, if the levy does not factor in the full extent 
of the negative externalities of high-GWP refrigerant, potential allocative efficiency 
benefits would not be realised. This issue is considered below in the Public Detriments 
section.  

 

Potential to promote competition for the supply of refrigerant in Australia 

4.60. RRA seeks authorisation to exercise discretion as to whether to sell or destroy 
reclaimed refrigerant.   

 
Reselling of reclaimed refrigerant 

4.61. Refrigerant that has been reclaimed has been treated to return the refrigerant to its 
original specifications. Chemical analysis is required to verify that reclaimed 
refrigerant meets the relevant product standard. Reclamation is usually undertaken 
when used refrigerant is to be put into equipment other than the equipment it was 
removed from. Conversely, recycled refrigerant usually refers to a process whereby the 
refrigerant is extracted from equipment, cleaned to remove water, oil and other 
contaminants and put back into the same equipment. The ACCC notes that these terms 
are sometimes used interchangeably by interested parties. 

4.62. RRA submits that should it decide to sell reclaimed refrigerant it may have the effect of 
providing competition to some replacement products (such as HCFCs and HFCs that 
might otherwise have gained higher sales, by reducing the need to import replacement 
HCFC and HFC. However, RRA acknowledges that the volume of refrigerant to be 
reclaimed is likely to be small compared to the total volume of refrigerant available 
(i.e. between 200 - 500 tonnes in a total bulk market of around 4500 tonnes). 

4.63. Further, RRA argues that should it decide not to sell reclaimed refrigerant it may be 
seen as restricting the supply of a refrigerant that would compete with alternative 
products of its contributors and members, thereby potentially reducing competition in 
the market. 

4.64. Heatcraft considers that destroying refrigerants rather than recycling suppresses the 
development of alternative products, as well as obstructing a potential funding source 
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for RRA. However, Heatcraft notes its concern that granting RRA the discretion to set 
rebates without being subject to an independent review or stakeholder consultation 
process, may have an anti-competitive effect on reclaimed refrigerant. 

4.65. AREMA notes that some equipment is only compatible with a certain type of 
refrigerant and that where this refrigerant is being phased out, reclamation allows 
equipment owners to use this equipment for longer than they could without 
reclamation.34  

4.66. Technochem submits that a decision by RRA not to reclaim recovered refrigerant is 
potentially anti-competitive because it lessens competition for new refrigerant.  
Technochem states that it would welcome the opportunity to purchase used refrigerant 
from RRA as it is in the process of evaluating a facility dedicated to reclaiming 
refrigerant. Technochem claims that the opportunity to purchase used refrigerant has 
not previously been available therefore restricting its ability to offer an alternative to 
the market. 

4.67. The ACCC considers that, while the anticipated volume of reclaimed HCFCs is 
relatively small at 200 tonnes (or 500 tonnes of both HCFCs and HFCs), it may 
nevertheless create some competition for the supply of imported (virgin) refrigerant.  
This may result in some benefit through reduced costs for maintenance and servicing of 
equipment containing refrigerant which may flow on to consumers of those services.  

4.68. The ACCC also considers that allowing RRA to reclaim refrigerant may result in some 
benefit by allowing owners of equipment that is only compatible with HCFCs to 
maximise the operating life of their equipment.  

4.69. The ACCC notes Heatcraft’s concerns that the level of the rebate could be used to 
manipulate the market for refrigerant. This issue is considered below in the Public 
Detriments section. 

 
Disposal of recovered refrigerant 

4.70. RRA is also seeking the authorisation to be extended in scope to enable its board to 
consider alternative disposal practices that will be applied to recovered refrigerant.  

4.71. Dolomatrix is currently the only company licensed to provide refrigerant destruction 
services in Australia and RRA is Dolomatrix’s primary customer.  

4.72. Given that destruction services account for nearly 40% of RRA’s operating costs, and 
that new technologies are emerging, RRA submits that it wishes to explore and 
encourage new and competitive technologies and providers that are emerging whether 
in Australia or offshore.  

4.73. RRA submits that it has tried unsuccessfully to obtain a licence to use the Plascon 
patented technology (owned by Dolomatrix) to destroy refrigerant. RRA also submits 
that these emerging technologies have the potential over time to counter Dolomatrix’s 
monopoly. 

4.74. RRA submits that the scale of the Australian refrigerant market has been such that there 
has never been more than one facility capable of engaging in the destruction function, 
and on occasions there has been no such facility.   

                                                 

34  AREMA, discussion at the pre-decision conference, 14 April 2011. 



 

DETERMINATION                                                                                                   A91256 22 

4.75. Dolomatrix submits that it is concerned that, as RRA is the only organisation entitled to 
use levy funds, it may utilise these funds to subsidise its own destruction service, to the 
detriment of competing services.  

4.76. The ACCC notes Dolomatrix’s concern that access to levy funds may give RRA an 
unfair competitive advantage in the supply of destruction services. This issue is 
considered below in the Public Detriment section. 

4.77. Nevertheless, the ACCC considers that allowing RRA to consider alternative 
destruction services may encourage competition for destruction services and therefore 
lower destruction costs.   

 
ACCC conclusion on public benefits 
4.78. The ACCC considers that the Scheme results in public benefits by increasing 

compliance with regulatory requirements which seek to minimise avoidable emissions 
of synthetic greenhouse gases. The ACCC notes that, although it may be possible to 
design a more effective scheme, when assessed against the most likely counterfactual 
the Scheme is likely to result in the recovery of more refrigerant.  

4.79. The ACCC considers that the Scheme also results in cost efficiency benefits, by taking 
advantages of available economies of scale and reducing the transaction costs of 
compliance with legislative requirements. 

4.80. The ACCC notes that, to the extent that the levy factors in the negative externalities of 
refrigerant, it signals a more efficient allocation of resources in the economy by 
ensuring consumers pay closer to the full (opportunity) cost of refrigerant to society.  

4.81. The ACCC also considers that the Scheme has the potential to promote competition for 
the supply of refrigerant in Australia by facilitating competition between reclaimed 
refrigerant and virgin refrigerant; and that allowing RRA to consider alternative 
destruction services may encourage competition for destruction services and therefore 
lower destruction costs.   

 

Public detriment 
4.82. Public detriment is also not defined in the CCA but the Tribunal has given the concept 

a wide ambit, including:35 

…any impairment to the community generally, any harm or damage to the aims pursued by the 
society including as one of its principal elements the achievement of the goal of economic 
efficiency. 

4.83. In general terms, any agreement amongst competitors to increase their prices is likely 
to lessen competition relative to a situation where each business individually makes its 
own pricing decisions. However, the extent of the detriment and the impact on 
competition of the collective agreement will depend on the specific circumstances 
involved. 

4.84. In this instance, RRA is proposing to expand the scope of its Scheme to allow its Board 
to determine and set the level of levies and rebates, as well as allowing it to sell 
reclaimed refrigerant and consider alternative destruction methods.   

                                                 

35   Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 
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4.85. The ACCC has considered five types of public detriments that potentially arise from 
the conduct: 

• increased barriers to entry for alternative schemes 

• increased barriers to entry and expansion by alternative refrigerant reclaimers 

• increased risk of the reduction of the levy impeding the operation of the scheme 

• risk of cost padding 

• potential for collusive anticompetitive conduct beyond that authorised. 

4.86. These are discussed in turn below. 

 
Increased barriers to entry for alternative schemes 

4.87. The GCA and Dolomatrix submit that it is difficult to set up an alternative scheme as 
only RRA has access to the levy. In particular, the GCA submits that a scheme which 
charged a higher levy would be more effective in facilitating the recovery of 
refrigerant. However, industry participants would have little incentive to join such a 
scheme while the low cost RRA Scheme is in operation. 

4.88. The Department of Sustainability and RRA consider that there is potential for other 
schemes to be established. However, RRA submits that any competing scheme would 
likely be similar in nature to the RRA scheme. 

4.89. The ACCC notes that under the OPSGGM Act, an alternative scheme may be 
established in competition with RRA. Further, the ACCC notes that, due to the 
voluntary nature of RRA’s arrangements, its members would be free to leave RRA and 
join such a scheme.  

4.90. The ACCC notes that industry has an incentive to join an efficient, cost effective 
scheme. As such, the ACCC considers that should an alternate scheme be developed 
that was able to demonstrate that it could provide an efficient and cost effective service, 
the industry would be likely to support such an alternate scheme. The ACCC notes that 
authorisation could be sought from it for an alternative scheme if necessary. 

4.91. The ACCC notes concerns that the low levy imposed by the RRA raises barriers to 
entry for alternative schemes. The ACCC notes that regulatory barriers to entry do not 
appear to be high, as anyone may apply for approval under the OPSGGM Act to 
operate a product stewardship scheme for the recovery and destruction of refrigerant. 
However the ACCC considers that there is limited incentive for industry to join 
schemes that are designed to achieve a higher level of performance, if they would 
involve higher costs and impose greater obligations on members.  

4.92. The ACCC considers that the most likely counterfactual would involve large importers 
developing their own recovery programs (which would be similar in nature to the low 
cost RRA Scheme) in an environment where the market and regulatory incentives to 
comply with the environmental legislation are low. Accordingly, the incentive to create 
a more effective scheme is unlikely to be affected by a decision to grant or deny 
authorisation for the RRA Scheme. 
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Increased barriers to entry and expansion by alternative refrigerant reclaimers 

4.93. One of the disposal alternatives for which RRA is seeking authorisation is the ability to 
reclaim recovered refrigerant to on-sell. 

4.94. RRA submits that where there is strong demand for refrigerant that is being phased out 
it can be cost effective to reclaim this refrigerant. For instance, RRA advises that it 
arranged for the reclamation of CFCs in the 1990s when there was a demand for 
reclamation as CFCs were being phased out. 

4.95. RRA submits that there is currently demand for refrigerant due to the phase out of 
HCFC22. RRA states that the price of HCFC22 has recently risen reflecting its growing 
scarcity, as occurred at the same time that CFCs were being phased out. 

4.96. Dolomatrix contends that because RRA is the only party that has access to the levy 
funds and can determine how these funds are used, including determining reclamation 
and destruction services, it is directly anti-competitive. Dolomatrix suggests that other 
parties should have access to the levy so that they may also provide refrigerant 
recovery services and therefore submit refrigerant for reclamation or destruction. 

4.97. Dolomatrix further submits that allowing RRA to develop recycling services and 
international destruction services at the expense of an alternate Australian provider of 
those services will result in unfair competition against commercial facilities because 
RRA is the only organisation entitled to the levy and therefore may unfairly subsidise 
such services. 

4.98. The GCA submits that allowing RRA to sell reclaimed refrigerant may be anti-
competitive as it would have the effect of enabling RRA to allocate reclaimed 
refrigerant to selected organisations whilst all suppliers of refrigerant pay for this 
subsidised activity. The GCA also submits that allowing the reclamation of refrigerant 
perpetuates the use of high-GWP refrigerants.  

4.99. Heatcraft submits that allowing RRA to set the level of the rebate could adversely 
affect the market for refrigerant. In particular, Heatcraft notes that the amount of the 
rebate may be viewed as an input to RRA’s cost structure for reclaimed refrigerant and 
that this could distort the market for virgin refrigerant. Heatcraft claims that if RRA 
inflated the amount of its rebates, this would inflate the cost of reclaimed refrigerant 
compared to virgin refrigerant. As such, Heatcraft asks that the flexibility of RRA to 
amend the rebates be subject to independent review and stakeholder consultation. 

4.100. In response, RRA submits that it seeks to act in the best interests of the industry and 
that, if RRA were to adjust the level of the rebate to favour the continued importation 
of refrigerant over reclaimed refrigerant, this would likely prompt review of the 
authorisation by the ACCC and/or action under the terms of its Trust Deed.  

4.101. Further, RRA submits that, as refrigerant must first be tested in order to ascertain 
whether it is suitable to be reclaimed, setting a differential rebate for refrigerant 
destined for reclamation would be practically impossible. RRA also notes that, any 
decision to amend the level of the levy or rebate would not be undertaken without 
conducting industry consultation first.36 

4.102. The ACCC notes Dolomatrix’s and the GCA’s claim that other parties do not have 
access to the levy, and by implication cannot compete with RRA in offering a rebate 

                                                 

36  Refrigerant Reclaim Australia, discussion at pre-decision conference, 14 April 2011. 
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for the return of refrigerant (which at the current rate would be $10.50 per kilogram), 
and therefore cannot compete with RRA to provide recovery and reclamation services. 

4.103. The ACCC accepts that the Scheme provides RRA with funds from the levy which 
enable it to offer rebates to facilitate the recovery of refrigerant. However the ACCC 
also notes that if commercial incentives exist (for instance, if market prices supported 
the recovery and reclamation of refrigerant), other parties may compete with RRA to 
recover refrigerant as an input to the reclamation process. In this regard, the ACCC 
notes the discussion at the pre-decision conference where DuPont submitted that a 
party other than RRA was currently operating a recovery/reclamation program for 
HCFC22 in Sydney. However, the ACCC accepts that RRA is likely to enjoy a 
competitive advantage by virtue of its industry wide scheme. 

4.104. The ACCC also notes that upon receipt of recovered refrigerant, RRA must either 
reclaim it for reuse, or destroy it. It may also store the refrigerant for a period of time. 
However, RRA will not necessarily undertake any of these activities itself. For 
example, Dolomatrix currently provides destruction services to RRA. 

4.105. The ACCC considers that RRA is likely to decide whether to reclaim or destroy 
refrigerant and whether to undertake this activity itself or outsource the function on the 
basis of commercial incentives. The ACCC considers that RRA is only likely to 
reclaim refrigerant if there is demand and it is cost effective to do so. For example, 
where there is limited supply due to quotas/phasing out of refrigerant.  

4.106. The ACCC also notes that there is nothing to prevent other parties from providing 
reclamation services to RRA or arranging to purchase recovered refrigerant from RRA 
for the purposes of reclamation. In this regard the ACCC notes the submission from 
Technochem that it would welcome an opportunity to purchase used refrigerant from 
RRA.  

4.107. The ACCC considers that there is no indication that RRA would sell reclaimed 
refrigerant on a selective basis but considers it more likely that it would make a 
commercial decision based on the best interests of the Scheme. Further, given RRA’s 
governance structures and Trust Deed, the ACCC considers that RRA is unlikely to 
increase rebates to serve the interests of refrigerant importers over refrigerant recyclers. 
However, the ACCC notes that greater transparency around the operation of the 
Scheme may be beneficial. 

4.108. In any event, should RRA selectively sell reclaimed refrigerant to only benefit 
individual members, offer reclaimed refrigerant to members on more favourable terms 
than non-members or discriminately set the level of the rebate to favour virgin 
refrigerant, this may raise concerns such that the ACCC could review the authorisation 
under section 91C(3) of the CCA. 

4.109. In addition, although the OPSGGM Act and associated regulations do not prescribe the 
form that a product stewardship scheme for the recovery of refrigerant should take, the 
ACCC considers that if RRA were to discriminately manage its operations in relation to 
reclaimed refrigerant as described above, RRA may risk losing approval from the 
Department of Sustainability to operate as a product stewardship scheme under the 
OPSGGM Act and may cause the ACCC to review the authorisation under section 
91C(3) of the CCA. 

4.110. On balance, the ACCC does not consider that the Scheme and the imposition of the 
levy create significant barriers to entry and expansion by alternative refrigerant 
reclaimers.  
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Reduction of the Levy resulting in reduction in the effectiveness of the Scheme 

4.111. The GCA submits that the current levy is set at a level that is too low to facilitate an 
appropriate recovery of refrigerant. The GCA notes that RRA’s membership is 
comprised mostly of members who deal in high-GWP products and as such, RRA has 
an incentive to keep the levy low. The GCA also submits that the levy does not 
adequately reflect the negative externalities of high-GWP refrigerant and as such, 
artificially lowers the cost of this refrigerant in comparison with natural refrigerant, 
thereby hindering the take up of natural refrigerant in the market. 

4.112. RRA is seeking authorisation to give it the capacity to reduce the levy. As mentioned 
above, RRA states that it currently has no plans to lower the levy, but may do so in the 
future to reflect efficiencies that may arise in the recovery process with the potential 
emergence of lower cost destruction and reprocessing technologies. 

4.113. The ACCC notes that this may raise concerns if the lowered levy impedes the 
effectiveness of the Scheme. That is, a lower levy could also result in lower rebates and 
lower refrigerant recoveries. The ACCC notes that a lower levy may also reduce the 
benefits of the arrangements to the extent that negative externalities are captured to a 
lesser degree with a corresponding detrimental impact on allocative efficiency. 

4.114. The ACCC notes RRA’s submission that in the past, when RRA has increased the level 
of the levy and reduced the level of the rebate, it did not adversely affect recovery rates 
under the Scheme.37 The ACCC also notes that this submission is not accepted by the 
GCA which submits that when RRA reduced rebates in 2008, it must have played some 
part in the ‘plateau’ in recovery rates that followed.  

4.115. Nonetheless, the ACCC considers that RRA is only likely to lower the level of the levy 
in the instance that improved destruction and reprocessing technologies lead to 
improved efficiencies in the recovery process.  

4.116. The ACCC considers that if RRA were to lower the levy so that the effectiveness of the 
Scheme was severely compromised, RRA would risk losing approval from the 
Department of Sustainability to operate a product stewardship scheme under the 
OPSGGM Act. Further, if the effectiveness of the Scheme was severely compromised 
it is likely that there would be grounds for review of the authorisation pursuant to 
section 91C(3) of the CCA. 

 
Increased risk of cost padding  

4.117. In the draft determination, one of the primary reasons why the ACCC proposed not to 
grant RRA the flexibility to amend the levy, was that it was concerned that allowing 
RRA to have an open-ended ability to change the levy could result in cost padding in 
the future.  

4.118. The ACCC notes that it was concerned about cost padding primarily in the context of 
RRA increasing the amount of the levy. However, as RRA has amended its application 
to seek authorisation only for the reduction of the levy, the ACCC considers that the 
potential for cost padding is less. In any case, the ACCC considers that the governance 
structures of RRA would operate to limit RRA’s ability to engage in cost padding. For 

                                                 

37  For instance, in 2008 the RRA increased the levy from $1.50 to $2.00 per kilogram of bulk refrigerant 
 imported or contained in equipment sold in Australia and reduced the wholesaler rebate from $9.50 to 
 $7.50 per kilogram of recovered refrigerant and the contractor rebate from $5.00 to $3.00 of recovered 
 refrigerant, but this did not result in a reduction of recovery rates under the scheme.  
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instance, the ACCC notes that the RRA Board is elected by members, who are well 
placed to observe any cost padding in RRA’s expenditures and budgets.    

4.119. As such, the ACCC considers that the potential for cost-padding is unlikely to result in 
significant public detriment. 

 
Potential for collusive anticompetitive conduct beyond that authorised 

4.120. The ACCC has noted in previous authorisations that it is generally concerned if, under 
the guise of the authorised arrangements, other issues were collectively determined 
between authorised parties.  As an example, the ACCC would be concerned if 
importers of refrigerant were to discuss issues of pricing (beyond the levy or the 
rebates) or market sharing during any discussion with RRA about its activities. 

4.121. However, in this regard the ACCC notes that the levy arrangements have been in place 
for more than 15 years and there is no evidence to suggest that they have been, or are 
likely to be utilised in any way contrary to the authorised conduct. 

 
ACCC conclusion on public detriments  
4.122. The ACCC notes that regulatory barriers to entry do not appear to be high, as anyone 

may apply for approval under the OPSGGM Act to operate a product stewardship 
scheme for the recovery and destruction of refrigerant. 

4.123. The ACCC considers that if a scheme was established that could provide a more 
efficient and cost effective service than RRA, industry would be likely to support such 
an alternate scheme.  

4.124. However, the ACCC notes that, while the RRA Scheme remains in place, there may be 
limited incentive for industry to join schemes that are designed to achieve a higher 
level of performance, if they would involve higher costs and impose greater obligations 
on members.  

4.125. In any case, given the most likely counterfactual, the incentive to create a more 
effective scheme is unlikely to be affected by a decision to grant or deny authorisation 
for the RRA Scheme. 

4.126. The ACCC considers that the arrangements would be unlikely to preclude the potential 
entry or expansion of alternative refrigerant reclaim operators. In this regard, the 
ACCC notes that a party other than RRA is currently operating a recovery / reclamation 
program for HCFC22 and that some interested parties have expressed interest in 
purchasing refrigerant from RRA to reclaim. 

4.127. For the reasons set out above in paragraph 4.116, the ACCC also considers that 
allowing RRA to reduce the levy is unlikely to affect the effectiveness of the Scheme. 

4.128. Further, the ACCC notes that there are unlikely to be any public detriments arising 
from cost padding or collusive anti-competitive conduct beyond that authorised.  

 
 

Balance of public benefit and detriment  
4.129. In general, the ACCC may only grant authorisation if it is satisfied that, in all the 

circumstances, the proposed conduct is likely to result in a public benefit, and that 
public benefit will outweigh any likely public detriment. 
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4.130. In the context of applying the net public benefit test in section 90(8)38 of the CCA, the 
Tribunal commented that:39 

… something more than a negligible benefit is required before the power to grant authorisation can be 
exercised. 

4.131. The ACCC notes that in light of the environment in which the Scheme operates (that is, 
one where there would otherwise be little incentive to comply with the law), the 
Scheme encourages compliance with relevant environmental legislation and therefore 
recovers more refrigerant than that which would occur if the Scheme did not exist.  

4.132. Although the level of refrigerant recovered by the Scheme may not be as large as it 
could be, the ACCC notes that the rate of recovery has consistently increased and that 
the Scheme has a wide level of industry support, as well as support from the 
Department of Sustainability, as the government agency responsible for environmental 
regulation. 

4.133. Further, the ACCC notes that it is not its role to formulate the ideal scheme, but rather 
to assess whether the benefits arising from the Scheme are greater than those that 
would arise without the Scheme, and whether these benefits outweigh any detriments. 
In this regard, the ACCC notes that in the exercise of its discretion, it may require that 
conduct that is to be authorised yields a substantial measure of public benefit.   

4.134. For the reasons outlined in this chapter, the ACCC is satisfied that allowing RRA to 
continue to operate and extend the operation of the Scheme is likely to result in a 
relatively substantial measure of public benefit. The ACCC notes that allowing RRA 
the ability to reduce the level of the levy, implement and change the level of the 
rebates, and consider alternative reclamation and destruction services is likely to 
facilitate greater compliance with regulatory requirements, as well as result in the 
potential promotion of competition in the relevant markets and some efficiency 
benefits.  

4.135. As such, the ACCC considers that absent the ability for RRA to increase the levy, the 
public benefits that are likely to result from the conduct are likely to outweigh the 
public detriment. The ACCC is therefore satisfied that the tests in sections 90(6), 90(7), 
90(5A) and 90(5B) are met. 

 

Conditions of authorisation 
4.136. Section 91(3) of the CCA allows the ACCC to grant authorisation subject to conditions. 

4.137. As discussed above in the Public Benefits section, there is some debate concerning the 
effectiveness of the Scheme, because of different methodologies for calculating the 
level of refrigerant available for recovery. In this regard, the ACCC notes that there is 
no exact data on the level of refrigerant available for recovery and as such, this 
calculation is necessarily based on an estimation of factors such as the existing bank of 
refrigerant and level of through life leakage.  

4.138. The ACCC considers that RRA’s methodology for calculating the recovery rate of its 
program is preferable to a simple measure of the volume of refrigerant recovered 

                                                 

38   The test at 90(8) of the Act is in essence that conduct is likely to result in such a benefit to the public that it 
 should be allowed to take place. 

39   Re Application by Michael Jools, President of the NSW Taxi Drivers Association [2006] ACompT 5 at 
 paragraph 22. 
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divided by the total refrigerant imported in a given year. However, as this methodology 
is based on RRA’s own estimates, the ACCC considers that greater transparency 
regarding the RRA’s methodology for calculating the recovery rate is appropriate. 

4.139. The ACCC also notes concerns by the GCA that information regarding the operation of 
the scheme is not always publicly available. 

4.140. Accordingly, the ACCC imposes conditions on the authorisation which require RRA 
to: 

• publish its Annual Reports on its website every year 

• publish and maintain on its website the methodology used to derive the Scheme 
recovery rates, including the underlying data and assumptions concerning the amount 
of refrigerant available for recovery. The ACCC considers that this information 
would be similar to the information outlined by RRA in its application for 
authorisation and maintained with current data. The ACCC notes that RRA’s 
application is available on the ACCC’s public register.  

 
Length of authorisation 

4.141. The Act allows the ACCC to grant authorisation for a limited period of time.40 The 
ACCC generally considers it appropriate to grant authorisation for a limited period of 
time, so as to allow an authorisation to be reviewed in the light of any changed 
circumstances. 

4.142. In this instance, RRA seeks authorisation for five years. 

4.143. However, Dolomatrix and the GCA argue that, in light of the proposed legislative 
changes regarding the EPR and Emissions Trading Scheme (ETS), the ACCC should 
only grant a form of temporary authorisation in line with the authorisation previously 
granted, rather than for five years. 

4.144. Dolomatrix contends that the development of EPR and ETS legislation is likely to 
overlap with a five year period of authorisation sought by RRA and in so doing will 
create a conflict between the authorisation and the application of such legislation. 

4.145. The GCA made similar claims and requests that the ACCC limit authorisation to one 
year, to allow an alternative scheme to be developed.  

4.146. RRA contends that proposals for law reform in the area of environmental regulation, 
such as EPR, will not significantly alter the impact of that regulation on the markets in 
question and do not appear to provide any substantive reason to prevent authorisation. 

4.147. With regard to possible ETS legislation, RRA argues that in the current state of policy 
development it is impossible to know whether Australia will move to an ETS or some 
other form of carbon price, or whether HCFCs or HFCs will be included within the 
scope of any such system or price. RRA submits that the introduction of a possible ETS 
is insufficient reason to delay authorisation. 

4.148. Further, RRA considers that a longer, five year authorisation is beneficial, given the 
costly and time consuming nature of the authorisation process.  

4.149. The ACCC notes that there is some uncertainty as to the timing of the introduction of 
the proposed EPR and ETS and what impact they would have on the Scheme.  

                                                 

40   Section 91(1). 
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4.150. The ACCC also notes the operation of section 91C(3) of the CCA. This section 
provides that if, at any time after granting an authorisation, it appears that there has 
been a material change of circumstances since the authorisation was granted, the ACCC 
may invite submissions in respect of the proposed action and after considering any 
submissions received, may revoke the authorisation.  

4.151. As such, should the potential changes to the regulatory environment eventuate, the 
ACCC is able to consider whether these impact on its assessment of the public benefits 
and detriments likely to result from the authorisation, and review the authorisation at 
that time.  

4.152. In regards to the GCA’s claims that a shorter authorisation of 12 months would allow 
the development of alternative more effective schemes, the ACCC notes that the RRA 
has been running its Scheme since 1994 and no alternative schemes have been 
developed in this time. Further, the ACCC considers that the incentive to create a more 
effective scheme is unlikely to be affected by a decision to grant or deny authorisation 
for the RRA Scheme. 

4.153. Accordingly, the ACCC proposes to grant authorisation for five years. 
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5. Determination 
 
The application 
 

5.1. On 20 October 2010, RRA lodged application for authorisation A91256 with the 
Australian Competition and Consumer Commission (the ACCC). 

5.2. Application A91256 was made using Form B, Schedule 1, of the Competition and 
Consumer Regulations 2010. The application was made under subsection 88 
(1)/88(1A), of the Act to allow RRA to continue to operate a product stewardship 
scheme to recover, reclaim and/or destroy ozone depleting and synthetic greenhouse 
gas refrigerants imported in bulk or contained in equipment sold in Australia, and to 
extend the Scheme to allow industry participants (which are part of the RRA Board) to 
discuss and agree to: 

• reduce the level of the levy applied to each kilogram of ozone depleting and 
synthetic greenhouse gas refrigerants imported into or manufactured and sold in 
Australia  

• set the value of rebates to be paid by RRA to wholesalers and contractors for the 
return of recovered refrigerant 

• the processes used to reclaim recovered refrigerant to on-sell 

• consider alternative destruction services for recovered refrigerant; the main options 
for such processes and practices being either in Australia or offshore.  

 

The net public benefit test 
5.3. For the reasons outlined in Chapter 4 of this determination, the ACCC considers that in 

all the circumstances the conduct for which authorisation is sought is likely to result in 
a public benefit that would outweigh the detriment to the public constituted by any 
lessening of competition arising from the conduct. 

5.4. The ACCC therefore grants authorisation to application A91256 on condition that 
RRA: 

• publish its Annual Reports on its website every year 

• publish and maintain on its website the methodology used to derive the Scheme 
recovery rates, including the underlying data and assumptions concerning the 
amount of refrigerant available for recovery. The ACCC considers that this 
information would be similar to the information outlined by RRA in its application 
for authorisation and maintained with current data. The ACCC notes that RRA’s 
application is available on the ACCC’s public register.  

 

Conduct for which the ACCC grants authorisation 

5.5. The ACCC grants authorisation to allow RRA to continue to operate a product 
stewardship scheme to recover, reclaim and/or destroy ozone depleting and synthetic 
greenhouse gas refrigerants imported in bulk or contained in equipment sold in 
Australia and to extend the Scheme to allow industry participants (which are part of the 
RRA Board) to discuss and agree to: 
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• potentially reduce the level of the levy applied by RRA for each kilogram of 
refrigerant imported in bulk or contained in equipment sold in Australia 

• determine the value of rebates to be paid by RRA to wholesalers and contractors 
for the return of recovered refrigerant 

• determine the processes and disposal practices that will be applied to recovered 
refrigerant; the main options for such processes and practices being storage, 
reclamation and sale, and destruction in Australia or offshore. 

5.6. Authorisation is granted for a period of five years until May 2016. 

5.7. This determination is made on 12 May 2011. 

5.8. The attachments to this determination are part of the determination. 

 
Conduct for which the ACCC does not propose to grant authorisation 
5.9. The authorisation does not extend to allow RRA to increase the level of the levy at this 

time. 

 
Interim authorisation  

5.10. At the time of lodging the application RRA requested interim authorisation to allow it 
to continue to operate its Scheme of recovering refrigerant including the application of 
a levy of $2.00 per kilogram of refrigerant imported as bulk or contained in equipment 
sold in Australia, as authorised under authorisation A91079. The ACCC granted 
interim authorisation on 1 December 2010 with effect from 1 January 2011. 

5.11. Interim authorisation will remain in place until the date the ACCC’s final determination 
comes into effect or until the ACCC decides to revoke interim authorisation. 
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Attachment A — the authorisation process  
 
The Australian Competition and Consumer Commission (the ACCC) is the independent 
Australian Government agency responsible for administering the Competition and Consumer 
Act 2010 (the Act).  A key objective of the Act is to prevent anti-competitive conduct, thereby 
encouraging competition and efficiency in business, resulting in a greater choice for consumers 
in price, quality and service. 
 
The Act, however, allows the ACCC to grant immunity from legal action in certain 
circumstances for conduct that might otherwise raise concerns under the competition provisions 
of the Act. One way in which parties may obtain immunity is to apply to the ACCC for what is 
known as an ‘authorisation’. 
 
The ACCC may ‘authorise’ businesses to engage in anti-competitive conduct where it is 
satisfied that the public benefit from the conduct outweighs any public detriment.   
 
The ACCC conducts a public consultation process when it receives an application for 
authorisation. The ACCC invites interested parties to lodge submissions outlining whether they 
support the application or not, and their reasons for this.   
 
After considering submissions, the ACCC issues a draft determination proposing to either grant 
the application or deny the application. 
 
Once a draft determination is released, the applicant or any interested party may request that the 
ACCC hold a conference. A conference provides all parties with the opportunity to put oral 
submissions to the ACCC in response to the draft determination.  The ACCC will also invite the 
applicant and interested parties to lodge written submissions commenting on the draft. 
 
The ACCC then reconsiders the application taking into account the comments made at the 
conference (if one is requested) and any further submissions received and issues a final 
determination.  Should the public benefit outweigh the public detriment, the ACCC may grant 
authorisation.  If not, authorisation may be denied.  However, in some cases it may still be 
possible to grant authorisation where conditions can be imposed which sufficiently increase the 
benefit to the public or reduce the public detriment. 
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Attachment B — chronology of ACCC assessment for application 
A91256 
 
The following table provides a chronology of significant dates in the consideration of the 
application by Refrigerant Reclaim Australia Limited. 
 

DATE ACTION 
20 October 2010 Application for authorisation lodged with the ACCC, including an 

application for interim authorisation. 
12 November 2010 Closing date for submissions from interested parties in relation to the 

request for interim authorisation and the substantive application. 
1 December 2010 The ACCC granted interim authorisation to allow RRA to continue to 

apply an industry agreed levy. Interim authorisation commenced on 1 
January 2011. 

20 December 2010 Submission received from RRA in response to interested party 
submissions. 

20 January 2011 Submission from RRA in response to the ACCC’s request for further 
information 

3 March 2011 Draft determination issued. 
 

18 March 2011 Closing date for submissions from interested parties in relation to the draft 
determination and for calling a pre-decision conference.  

18 March 2011 Pre-decision conference called by and submission received from GCA in 
response to the ACCC’s draft determination 

25 March 2011 Applicant confirms its agreement to the extension of the relevant period 
for consideration of the matter to 18 May 2011. 

25 March 2011 Letter sent to the applicant and interested parties inviting them to attend 
the pre-decision conference. 

5 April 2011 Closing date for parties to indicate they wish to attend the pre-decision 
conference. 

14 April 2011 Pre-decision conference. 

12 May 2011 Final determination issued.  
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Attachment C — the tests for authorisation and other relevant 
provisions of the Act 
 
Competition and Consumer Act 2010 
Section 90—Determination of applications for authorisations 

(1) The Commission shall, in respect of an application for an authorization:  

(a) make a determination in writing granting such authorization as it considers appropriate; or 

(b) make a determination in writing dismissing the application. 

(2)  The Commission shall take into account any submissions in relation to the application made to it by the 
applicant, by the Commonwealth, by a State or by any other person.  

Note: Alternatively, the Commission may rely on consultations undertaken by the AEMC: see 
section 90B.  

(4)  The Commission shall state in writing its reasons for a determination made by it.  

(5)  Before making a determination in respect of an application for an authorization the Commission shall 
comply with the requirements of section 90A.  

Note: Alternatively, the Commission may rely on consultations undertaken by the AEMC: see 
section 90B.  

(5A) The Commission must not make a determination granting an authorisation under subsection 88(1A) in 
respect of a provision of a proposed contract, arrangement or understanding that would be, or might be, a 
cartel provision, unless the Commission is satisfied in all the circumstances: 

(a) that the provision would result, or be likely to result, in a benefit to the public; and 

(b) that the benefit would outweigh the detriment to the public constituted by any lessening of 
competition that would result, or be likely to result, if: 

(i) the proposed contract or arrangement were made, or the proposed understanding were 
arrived at; and 

 (ii) the provision were given effect to. 

(5B) The Commission must not make a determination granting an authorisation under subsection 88(1A) in 
respect of a provision of a contract, arrangement or understanding that is or may be a cartel provision, 
unless the Commission is satisfied in all the circumstances: 

(a) that the provision has resulted, or is likely to result, in a benefit to the public; and 

(b) that the benefit outweighs or would outweigh the detriment to the public constituted by any 
lessening of competition that has resulted, or is likely to result, from giving effect to the 
provision. 

(6)  The Commission shall not make a determination granting an authorization under subsection 88(1), (5) or 
(8) in respect of a provision (not being a provision that is or may be an exclusionary provision) of a 
proposed contract, arrangement or understanding, in respect of a proposed covenant, or in respect of 
proposed conduct (other than conduct to which subsection 47(6) or (7) applies), unless it is satisfied in all 
the circumstances that the provision of the proposed contract, arrangement or understanding, the proposed 
covenant, or the proposed conduct, as the case may be, would result, or be likely to result, in a benefit to 
the public and that that benefit would outweigh the detriment to the public constituted by any lessening of 
competition that would result, or be likely to result, if:  

(a) the proposed contract or arrangement were made, or the proposed understanding were arrived at, 
and the provision concerned were given effect to; 

(b) the proposed covenant were given, and were complied with; or 

(c)  the proposed conduct were engaged in; 

as the case may be. 
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(7) The Commission shall not make a determination granting an authorization under subsection 88(1) or (5) in 
respect of a provision (not being a provision that is or may be an exclusionary provision) of a contract, 
arrangement or understanding or, in respect of a covenant, unless it is satisfied in all the circumstances that 
the provision of the contract, arrangement or understanding, or the covenant, as the case may be, has 
resulted, or is likely to result, in a benefit to the public and that that benefit outweighs or would outweigh 
the detriment to the public constituted by any lessening of competition that has resulted, or is likely to 
result, from giving effect to the provision or complying with the covenant.  

(8) The Commission shall not:  

(a) make a determination granting: 

(i) an authorization under subsection 88(1) in respect of a provision of a proposed contract, 
arrangement or understanding that is or may be an exclusionary provision; or 

(ii) an authorization under subsection 88(7) or (7A) in respect of proposed conduct; or 

(iii)  an authorization under subsection 88(8) in respect of proposed conduct to which 
subsection 47(6) or (7) applies; or 

(iv)  an authorisation under subsection 88(8A) for proposed conduct to which section 48 
applies; 

unless it is satisfied in all the circumstances that the proposed provision or the proposed conduct 
would result, or be likely to result, in such a benefit to the public that the proposed contract or 
arrangement should be allowed to be made, the proposed understanding should be allowed to be 
arrived at, or the proposed conduct should be allowed to take place, as the case may be; or 

(b)  make a determination granting an authorization under subsection 88(1) in respect of a provision 
of a contract, arrangement or understanding that is or may be an exclusionary provision unless it 
is satisfied in all the circumstances that the provision has resulted, or is likely to result, in such a 
benefit to the public that the contract, arrangement or understanding should be allowed to be 
given effect to. 

(9)  The Commission shall not make a determination granting an authorization under subsection 88(9) in 
respect of a proposed acquisition of shares in the capital of a body corporate or of assets of a person or in 
respect of the acquisition of a controlling interest in a body corporate within the meaning of section 50A 
unless it is satisfied in all the circumstances that the proposed acquisition would result, or be likely to 
result, in such a benefit to the public that the acquisition should be allowed to take place.  

(9A)  In determining what amounts to a benefit to the public for the purposes of subsection (9):  

(a)  the Commission must regard the following as benefits to the public (in addition to any other 
benefits to the public that may exist apart from this paragraph): 

(i) a significant increase in the real value of exports; 

(ii) a significant substitution of domestic products for imported goods; and 

(b)  without limiting the matters that may be taken into account, the Commission must take into 
account all other relevant matters that relate to the international competitiveness of any Australian 
industry. 

 

Variation in the language of the tests 
 
There is some variation in the language in the Act, particularly between the tests in sections 
90(6) and 90(8).  
 
The Australian Competition Tribunal (the Tribunal) has found that the tests are not precisely the 
same.  The Tribunal has stated that the test under section 90(6) is limited to a consideration of 
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those detriments arising from a lessening of competition but the test under section 90(8) is not 
so limited.41 
 
However, the Tribunal has previously stated that regarding the test under section 90(6): 
 
[the] fact that the only public detriment to be taken into account is lessening of competition does not mean that 
other detriments are not to be weighed in the balance when a judgment is being made.  Something relied upon as a 
benefit may have a beneficial, and also a detrimental, effect on society.  Such detrimental effect as it has must be 
considered in order to determine the extent of its beneficial effect.42 
 
Consequently, when applying either test, the ACCC can take most, if not all, public detriments 
likely to result from the relevant conduct into account either by looking at the detriment side of 
the equation or when assessing the extent of the benefits. 
 
Given the similarity in wording between sections 90(6) and 90(7), the ACCC considers the 
approach described above in relation to section 90(6) is also applicable to section 90(7). Further, 
as the wording in sections 90(5A) and 90(5B) is similar, this approach will also be applied in the 
test for conduct that may be a cartel provision. 
 

Conditions 
 
The Act allows the ACCC to grant authorisation subject to conditions.43 
 

Future and other parties  
 
Applications to make or give effect to contracts, arrangements or understandings that might 
substantially lessen competition or constitute exclusionary provisions may be expressed to 
extend to: 

• persons who become party to the contract, arrangement or understanding at some time 
in the future44 

• persons named in the authorisation as being a party or a proposed party to the contract, 
arrangement or understanding.45 

 
Six- month time limit 
 
A six-month time limit applies to the ACCC’s consideration of new applications for 
authorisation.46 It does not apply to applications for revocation, revocation and substitution, or 
minor variation. The six-month period can be extended by up to a further six months in certain 
circumstances. 
                                                 

41   Australian Association of Pathology Practices Incorporated [2004] ACompT 4; 7 April 2004.  This view 
 was supported in VFF Chicken Meat Growers’ Boycott Authorisation [2006] AcompT9 at paragraph 67. 

42   Re Association of Consulting Engineers, Australia (1981) ATPR 40-2-2 at 42788.  See also: Media 
 Council case (1978) ATPR 40-058 at 17606; and  Application of Southern Cross Beverages Pty. Ltd., 
 Cadbury Schweppes Pty Ltd  and Amatil Ltd  for review (1981) ATPR 40-200 at 42,763, 42766. 

43   Section 91(3). 
44   Section 88(10). 
45   Section 88(6). 
46    Section 90(10A). 
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Minor variation  
 
A person to whom an authorisation has been granted (or a person on their behalf) may apply to 
the ACCC for a minor variation to the authorisation.47 The Act limits applications for minor 
variation to applications for: 

… a single variation that does not involve a material change in the effect of the authorisation.48 

When assessing applications for minor variation, the ACCC must be satisfied that: 

• the proposed variation satisfies the definition of a ‘minor variation’ and 

• if the proposed variation is minor, the ACCC must assess whether it results in any 
reduction to the net benefit of the conduct. 

Revocation; revocation and substitution  
 
A person to whom an authorisation has been granted may request that the ACCC revoke the 
authorisation.49  The ACCC may also review an authorisation with a view to revoking it in 
certain circumstances.50 

The holder of an authorisation may apply to the ACCC to revoke the authorisation and substitute 
a new authorisation in its place.51 The ACCC may also review an authorisation with a view to 
revoking it and substituting a new authorisation in its place in certain circumstances.52 

 
 

 

. 

 

 

                                                 

47   Subsection 91A(1). 
48   Subsection 87ZD(1). 
49   Subsection 91B(1). 
50   Subsection 91B(3). 
51   Subsection 91C(1). 
52   Subsection 91C(3). 


