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Dear Mr Hatfield I Ms Tan 

Pozzolanlc Enterprises Pty Ltd application for authorisation - response to draft determination 

We refer to your letter dated 29 March 2011 advising that the Commission has issued a draft 
determination in respect of Pozzolanic Enterprises Pty Ltd's application for authorisation (the 
Application). 

On 6 April 2011 our client notified the Commission that it wished the Commission to hold a pre
decision conference in relation to the draft determination, and that it intended to submit further written 
submissions prior to the date of the pre-decision conference. On 11 April 2011 the Commission 
advised that it would hold the conference on Thursday 12 May 2011 at its Brisbane Office. 

Set out below are Pozzolanic's further written submissions in response to the Commission's draft 
determination. 

1 	 Submissions in response to draft determination 

1 	 On 29 March 20111 the Commission issued its draft determination proposing to deny 
authorisation to Pozzolanic Enterprises Pty Ltd's (Pozzolanic) proposed arrangements to make 
and give effect to the Fly Ash Supply Agreement (the Agreement) which was the subject of the 
Application . The Commission stated that it considered that authorisation was not likely to 
provide any significant benefit to the pub'lic and was likely to result in public detriment 
constituted by a lessening, of competition in a number of markets.1 

2 	 In particular, the Commission stated: 

(a) 	 the likely counterfactual in which to assess the conduct sought to be authorised is one 
where Pozzolanic and other parties have access to fly ash produced at Tarong and 
Tarong North Power Stations pursuant to terms that are less restrictive than those sought 
to be autho~ised;2 

(b) 	 based on the information currently before it, the ACCC considers that authorisation of the 
Agreement is unlikely to result in any significant benefit to the public and that Pozzolanic 

1 ACCC, Draft Determination, page ii-Iii 

2 ACCC, Draft Determination, 29 March 2011, para 4.52 
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has not demonstrated that its claimed benefits are likely to result from authorisation of the 
proposed conduct, and would not be realised absent the Agreement; 3 

(c) 	 it considers the Agreement is likely to heighten barriers to entry and expansion for other 
fly ash acquirers in the south-east Queensland region by restricting the quantity of fly ash 
available for sale to third parties from Tarong and Tarong North Power Stations; and" 

(d) 	 it considers that partially foreclosing or otherwise restricting the availability of fl.y ash in 
this way is likely to lessen competition, maintain fly ash prices above a competitive level 
and increase the cost of fly ash-related products to consumers in the south-east 
Queensland region .s 

3 	 Pozzo lanic considers that the Commission has erred in its draft determination including on the 
following bases: 

(a) 	 the Commission has mischaracterised and misunderstood both the legal and practical 
operation of the Agreement, leading it to make incorrect findings of fact about the ability 
of Pozzolanic to foreclose or otherwise restrict the availability of fly ash; 

(b) 	 the Commission has failed to take into consideration the fact that the Agreement is the 
result of a competitive tender process that all actual and potential competitors of 
Pozzolanic (including those interested parties who have made submissions) were open to 
engage in; 

(c) 	 the Commission applied an inappropriate counterfactual; 

(d) 	 the Commission failed to properly take into consideration the overall competitive 
landscape; and 

(e) 	 the Commission made findings of fact which are unfounded on the material before it and 
which should properly be disregarded. 

4 	 Pozzolanic deals with each of these specific errors below. 

1.1 	 Mischaracterisation of the legal and practical operation of the Agreement 

5 	 A fundamental basis for the Commission's decision that the public benefits do not outweigh the 
potential public detriments is its finding that the Agreement allows Pozzolanic to foreclose or 
otherwise restrict the availability of fly ash to third parties. 6 The Commission relied heavily upon 
this finding as follows: 

(a) 	 in describing the Agreement, that "in practice, the Agreement will result in Pozzolanic 
having first right of access to around 98.5 per cent of the total fly ash available from 
Tarong Power Station and 100 per cent of the total fly ash available suitable for use in 
concrete manufacture from that power station"; 7 

3 ACCC, Draft Determination, 29 March 2011, page Ii 

• ACCC, Draft Determination, 29 March 2011, page iii 

S ACCC, Draft Determination, 29 March 2011, page iii 

e ACCC, Draft Determination, 29 March 2011, para 4.138 

1 ACCC, Draft Determination, 29 March 2011, para 1.19 
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(b) 	 in analysing the environmental benefits: 

(i) 	 "the Aeee considers that the Agreement provides Pozzolanic with the right to 
access most of the fly ash produced at both stations and thus created the ability for 
Pozzolanic to either withhold supply to third parties or to supply on less favourable 
terms and conditions than would be likely to be available absent the Agreement";8 

(ii) 	 "the Aeee considers that the Agreement may restrict the use of concrete-grade fly 
ash by Pozzolanic's competitors and thus reduce the extent to which the 
environmental benefits of such use are realised compared with the 
counterfactual",9 

(c) 	 in analysing the cost efficiency benefits, "the Aeee considers that the Agreement may 
enable Pozzolanic to restrict the supply of fly ash to third parties ... [tlhis may reduce the 
use of fly ash in the production of concrete and thus reduce the cost efficiency benefits 
compared with the counterfactual"; 10 

(d) 	 in analysing the concrete performance benefits, "the Aeee notes its concern that the 
Agreement many enable Pozzolanic to restrict the supply of fly ash to competitors and 
thus reduce their ability to realise the claimed concrete performance benefits,,;11 

(e) 	 in analysing the benefit of clarity, transparency and certainty of third party access under 
the Agreement, that: 

(i) 	 "[it] considers that Reserved Ash is likely to be either unavailable to third parties 
other than Nucrush"; 12 

(ii) 	 "the Aeee considers that it remains a possibility that Pozzolanic may take all of the 
fly ash produced by Tarong North Power Station, with the result that third parties 
are unable to acquire any fly ash from Tarong North power Station that may be 
used in the manufacture of concrete"; 13 

(iii) 	 "the Aeee notes that the Agreement would provide Pozzolanic with a first right of 
access to any and aU fly ash from the Ash Transfer POints, providing Pozzolanic 
with the ability to take as little or as much fly ash as it wishes on any given day", 14 

(f) 	 in analysing the barriers to third party access to fly ash: 

(i) 	 "the Aeee considers that the proposed conduct is likely to restrict access to fly ash 
Tarong and Tarong North Power Stations, which represents a significant portion of 
the supply of fly ash in south-east Queensland"; 15 

8 ACCC, Draft Determination, 29 March 2011 , para 4,63 

9 ACCC, Draft Determination, 29 March 2011, para 4,63 

10 ACCC, Draft Detennination, 29 March 2011 , para 4.70 

11 ACCC, Draft Determination, 29 March 2011 , para 4.77 

" ACCC, Draft Detennination, 29 March 2011 , para 4,106 

13 ACCC , Draft Detennination, 29 March 2011 , para 4,108 

14 ACCC. Draft Determination, 29 March 2011 , para 4.113 

15 ACCC, Draft Detennination, 29 March 2011 , para 4.135 
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(ii) 	 "the restrictions on access to fly ash from Tarong and Tarong North Power Stations 
are likely to heighten barriers to entry and/or expansion, thereby partially 
foreclosing and/or reducing competition in the relevant areas of competition. ,,16 

6 	 These findings by the Commission are largely based on a mischaracterisation of both the legal 
and practical operation of the Agreement. 

7 	 In its supporting submission to the Commission, Pozzolanic clearly set out that its contractual 
entitlement under the Agreement in effect grants Pozzolanic with a permanent first right of 
access to approximately 70% of the available fly ash from Tarong Power Station at any given 
time (,'Standard Ash Transfer Points"). 17 Pozzolanic does not have a first right of access to 98.5 
per cent of the fly ash available at Tarong Power Station. 

8 	 Under the Agreement, Pozzolanic also has initial access to fly ash collected from the 
"Temporary Ash Transfer Points" however access to this fly ash is at the complete discretion of 
Tarong Energy Corporation Limited (TEe) upon 30 days written notice to Pozzolanic. 18 This fly 
ash equates to 16% of the total fly ash available from Tarong Power Station at any given time.19 

Contrary to the Commission's findings, this ,is not part of Pozzolanic's ongoing entitlement and is 
available for third parties at TEC's complete discretion. Pozzolanic does not have the ability to 
foreclose or restrict access to this fly ash in any form. 

9 	 Further, under the Agreement TEC has available to it a further 14% of the total fly ash available 
from Tarong Power Station at any given time, for sales to third parties ("Reserved Ash") . 2Q 

Whilst this fly ash has been made currently available to Pozzolanic by TEC, it is only available 
at the complete discretion of TEC and Pozzolanic has no ongoing contractual right to this fly ash 
whatsoever. Pozzolanic does not have the ability to foreclose or restrict access to this fly ash in 
any form. 

10 	 The Commission states that TEC has advised that all Reserved Ash "would not be made 
available to parties other than Pozzolanic or Nucrush because they are already allocated to 
parties in accordance witn the Agreement and the Option".21 Pozzolanic is not itself aware of 
precisely what access points have been allocated to Nucrush but takes this fact at face value. 
As set out in. the paragraph immediately prior, Pozzolanic maintains that the access points 
relating to Reserved Ash have not been allocated to Pozzolanic under the Agreement. 

11 	 Pozzolanic only has an ongoing first rights entitlement to fly ash under the Agreement equating 
to approximately 70% of the available fly ash from Tarong Power Station. Any other 
entitlements or arrangements to all other access points are at the complete discretion of TEC. 

12 	 Whilst the Commission has criticised Pozzolanic for seeking access to approximately 70% of 
the access points at Tarong Power Station, which Pozzolanic has always and continues to off
take on a daily basis, it has not questioned the fact that access to the remaining 30% of the 
available fly ash appears to be held by Nucrush who has failed to either take up its Option to 
access fly ash at Tarong Power Station, or to forfeit its right allowing other third parties to 
access fly ash. 

Ie Aeee, Draft Determination. 29 March 2011, para 4.137 

17 Pozzolanic, Submission, 3 December 2010, pages 18-19 

\I Pozzolanic, SubmisSion, 3 'December 2010, pages 19-20 

It Pozzolanic, SubmiSSion, 3 December 2010, pages 19-20 

20 Pozzolanic, Submission, 3 December 2010. pages 20-21 

21 AGee, Draft Determination, 29 March 2011, para 1.24 
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13 	 Pozzolanic notes however that even if Nucrush were to forfeit its right, nowhere in the 
Commission's draft determination have any potential alternative acquirers of fly ash for Tarong 
Power Station been identified, other than those parties that tendered for, and were actually 
granted contracts for access to fly ash from Tarong Power Station under the recent tender 
process. 22 As mentioned above, Nucrush was granted access and has decided, for commercial 
reasons or otherwise, not to take up its Option. 

14 	 Pozzolanic accepts that under the Agreement it has a contractual entitlement to all access 
pOints at Tarong North Power Station. However, contrary to the Commission's finding , in 
practice, due to the operation of its business and the Agreement, at least 40% of the total fly 
ash produced on a daily basis at Tarong North Power Station (being approximately 160,000 
tonnes ~er annum) is ultimately delivered to the Tarong North silo and is available to third 
parties. 4 As set out in its recent response, Pozzolanic notes Sunstate's submission that from 
2006 to the present, Sunstate has generally been able to obtain sufficient quantities of run-of
station fly ash from the Tarong North silo to meet demand for its customers.25 

15 	 Pozzolanic understands that the times when Sunstate has not been able to obtain sufficient 
quantities of fly ash from Tarong North Power Station are limited to times when the single unit at 
Tarong North has suffered an outage. During these periods, all parties lose access to 100% of 
the fly ash at Tarong North, Pozzolanic included. This is not a problem that is unique to 
Sunstate or a result of Pozzolanic's conduct or the Agreement Contrary to the Commission's 
finding, there is no basis on the information before it, to conclude that the Agreement will 
necessarily result in less fly ash being available to third parties at Tarong North, such as 
Sunstate. 

16 	 Based on the foregOing submissions, Pozzolanic submits that the Commission's 
characterisation of the practical and legal operation of the Agreement is misconstrued and must 
be revisited . 

1.2 	 Failure to consider the Agreement is the result of a competitive tender process 

17 	 Another fundamental basis for the Commission's decision are the findings set out in the "Public 
Detriments" section of the draft determination which lead the Commission to conclude that "the 
proposed arrangements are likely to result in public detriments constituted by lessening of 
competition as a result of heightened barriers to entry and expansion, reduced and/or partially 
foreclosed competition in the relevant areas of competition and prices that are above the 
competitive level for fly ash concrete products.·26 

18 	 In relation to public detriments, the Commission relied on the following findings in analysing the 
barriers to third party access to fly ash: 

(a) 	 "TEC has indicated to the ACCC that Pozzolanic currently has use of all of the connection 
points at both Tarong and Tarong North Power Station. The ACCC understands that the 
only other party with an option to access fly ash direct from the hoppers at either of these 

22 TEC, Supporting Submission , 10 January 2011 . page 14 

23 TEC, Supporting Submission, 10 January 2011 , page 17 

2' Pozzolanic , Response, 1 March 2011, page 5-8 

25 POlzolan ic , Response, 1 March 2011, page 2; see also Sunstate, Submission, 14 February 2011 , page 4 

26 ACCe, Draft Determination, 29 March 2011, para 4.138 
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stations is Nucrush. The ACCC therefore considers that impediments to access are like~ 
to be high for other parties seeking fly ash at Tarong and Tarong North Power Stations"; 

(b) 	 "the ACCC considers that impediments to access at Tarong and Tarong North Power 
Stations will impact upon competition for fly ash in the south-east Queensland region;" 28 

(c) 	 "the ACCC considers that such parties are unlikely to be able to acquire secure access to 
a sufficient volume of high quality fly ash at Tarong or Tarong North Power Station to 
make investment in the necessary processing equipment profitable. These other parties 
are therefore unlikely to be able to enter the market during the term of the Agreement"; 29 

(d) 	 "the ACCC considers that the practical effect of the Agreement is that Pozzolanic's 
entitlement to collect any and all fly ash from the Ash Transfer Points is likely to exclude 
third parties from accessing suitable fly ash directly from the hoppers at Tarong and/or 
Tarong North Power stations,,;30 

(e) 	 "in practice, all third parties other than Nucrush will be partially foreclosed from accessing 
useable fly ash directly from the hoppers at Tarong Power Station and all third parties will 
be foreclosed from accessing fly ash directly from the hoppers at Tarong North Power 
Station".31 

19 	 The Commission's analysis fails to take any consideration of the fact that the Agreement is the 
result of a com petitive tender process (Tender TE 1159) in which all potential and actual 
acquirers of fly ash were able to bid for access to fly ash from both Tarong and Tarong N'orth 
Power Stations.32 The Agreement is a result of that competitive bidding process during which 
time the fly ash from the Tarong and Tarong North Power Stations was fully contestable. 

3320 	 As part of that tender process, aside from Pozzolanic, only Nucrush and Suns tate responded.
No other parties responded or indicated an interest in concrete-grade fly ash to TEC as a result 
of that tender process. 

21 	 'It now appears that in hind-sight, Nucrush and Sunstate are unsatisfied with the outcome of that 
tender process and are attempting to use the regulatory process as a means to alter the 
outcome of the tender process to their commercial advantage. Pozzolanic notes that both 
Nucrush (for a guaranteed quantity) and Sunstate (on an as available basis) were awarded 
contracts or arrangements as a result of the tender process and in accordance with their 
respective bids.34 Pozzolanic chose to tender and bid for guaranteed quantities of fly ash and 
was awarded these corresponding rights. The Commission incorrectly depicts the outcome of 
the tender process as creating an "impediment" or "restriction" to access at Tarong and Tarong 
North Power Stations when in fact this access was fully contestable and available to any actual 
or potential' acquirers of fl,y ash as a result of the tender. 

27 ACCC, Draft Detennination, 29 March 2011, para 4.130 

211 ACCC, Draft Detennination, 29 March 2011, para 4.131 

29 ACCC, Draft Detennination, 29 March 2011, para 4.132 

30 ACCC, Draft Detannination, 29 March 2011, para 4.133 

3! ACCC, Draft Detannination, 29 March 2011, para 4.134 

32 TEC, Submission, 10 January 2011, pages 13 - 16 

33 TEC, Submission, 10 January 2011, page 14 

34 TEC, Submission, 10 January 2011, page 14 - 15 
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22 	 The Commission's conclusion that the Agreement, the outcome of a tender process, constitutes 
a public detriment "by lessening competition as a result of heightened barriers to entry and 
expansion, and reduced and/or partially foreclosed competition" is perverse in that it seeks to 
impose an ex-poste assessment on whether a competitive tender process (which inherently 
creates winners and losers) has resulted in the best outcome for Pozzolanic's competitors. The 
Commission's failure to take into account the competitive tender process is unreasonable in all 
the circumstances. 

23 	 As a result of the particular circumstances of the tender process, Pozzolanic submits that the 
subsequent impact of the Agreement on third parties (especially those third parties that 
participated in the tender process) is not relevant when considering whether competition has 
been substantially lessened as a result of the Agreement. Contrary to the Commission's 
findings, were the Commission to properly take into account the competitive nature and 
circumstances of the tender process, it would find that all interested third parties had every 
opportunity to fully participate in the tender process and gain access to fly ash at Tarong and 
Tarong North Power Station, and as such, the Agreement has not resulted in a lessening of 
competition . 

1.3 	 Inappropriate application of the counterfactual 

24 	 Whilst ignoring' the tender process in its analysis of public detriments, the Commission implicitly 
acknowledges the tender process in its counterfactual analysis. The Commission recognises 
that in the counterfactual (in the event authorisation was not granted), TEC would be likely to re
tender for access to the fly ash produced at Tarong and Tarong North Power Stations.35 This 
implicitly also requires that the counterfactual involves the expiry of the Agreement. 

25 	 The Commission then concludes that "based on TEC's claims that it would take into account the 
ACCC's reasons for any decision not to grant the authorisation, the ACCC considers it likely that 
any such agreement would be less restrictive than the current Agreemenf.36 The Commission 
goes on to state that "any new agreement would still be likely to grant Pozzolanic access to the 
majority of the fly ash produced at the Tarong and Tarong North Power Stations·.37 

26 	 Tihe Commission's reliance on the fact of the authorisation as part of the counterfactual is 
perverse and circular. A counterfactual that relies on the outcome of the Commission's 
authorisation process creates an inappropriate incentive on the part of the Commission to deny 
authorisation . As such, the Commission's conclusion that "the likely counterfactual in which to 
assess the conduct sought to be authorised is one where Pozzolanic and other parties have 
access to fly ash produced at Tarong and Tarong North Power Station pursuant to terms that 
are less restrictive than those sought to be authorised" is misconstrued. 38 

27 	 Pozzolanic maintains its position that the commercially likely counterfactual remains a matter for 
TEC but considers that the preferable approach to the analysis of the counterfactual is one 
which does not rely on the outcome of the authorisation process.39 

28 	 Pozzolanic also maintains its position that the outcome any new agreement as a result of re
tendering for the sale of fly ash at Tarong and Tarong North Power Stations would not be 
significantly different to the current Agreement and the same public benefits would arise. That 

35 ACCC , Draft Determination, 29 March 2011, para 4.49 

38 ACCC, Draft Determination, 29 March 2011, para 4.50 

37 ACCe, Draft Determination, 29 March 201 1, para 4.50 

38 Aeee, Draft Determination , 29 March 2011 , para 4.52 

3Q Pozzolanic, Response, 1 March 2011, page 2 
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is, TEC would seek to tender in a way that maximised the volume of fly ash sold from Tarong 
and Tarong North Power Station. Pozzolanic however reiterates that if the tender was 
structuredl in a way in which fly ash sales were not maximised, less fly ash might be taken for 
use in concrete than would otherwise be the case and fewer public benefits would accrue. 

29 	 Pozzolanic a'iso submits that where a re-tendering occurs, and it occurs in a fashion which 
restricts the ability of TEC to tender in a way which maximises its sales, less fly ash is likely to 
be taken, resulting in a public detriment. Pozzolanic notes that there is nothing to suggest in 
either Sunstate or Nucrush's submissions that they would seek to re-tender on different terms. 

1.4 	 Failure to properly take into consideration the competitive landscape 

30 	 The Commission's draft determination fails to take into consideration the competitive landscape 
which has fundamentally altered since the 2003 Agreement was entered into, 

31 	 Since the 2003 Agreement was entered into the following has occurred : 

(a) 	 Independent Flyash Brokers (IFB) (a joint venture between various concrete producers) 
has, since 2008, been supplying fine grade fly ash from Millmerran Power station (with 
whom it has an agreement) at significant volumes;40 

(b) 	 Sunstate (traditionally a cement company) has, since early 2007, been supplying fine 
grade fly ash from Tarong North Power Station (with whom it has an agreement) at 
significant volumes;41 

(c) 	 Nucrush (a concrete producer) has bid for and been awarded an agreement to obtain 
guaranteed quantities of fly ash from Tarong Power Station (with whom it has an Option 
which it has not yet taken Up).42 

32 	 Pozzolanic estimates that as a result of these developments, its market share for fine grade fly 
ash being supplied into south east Queensland (including northern New South Wales) has 

IS 

3'5'-+0/ reduced by 25%;35% since 2006. Moreover, since 2003, a new power station, Kogan Creek o 
has become operational, which, as the Commission notes "is a potential source of fly ash for 
use in concrete".43~'I 

33 	 Pozzolanic considers that this entry by others clearly evidences the possibility of backwards 
integration by concrete and cement companies into the acquisition and supply (for self-use and 
to others) of fly ash and signals that barriers to entry and expansion for industry participants are 
tolerably low. 

34 	 The reference to Nucrush's opinion , that to give effect to its Option at Tarong Power Station, 
would require significant capital investment, does not evidence high barriers to entry.44 It merely 
evidences the fact that there are incidental costs of entry. These are costs that have been 
incurred by Pozzolanic, IFB and Sunstate in the ordinary course of doing business. Pozzolanic 

40 Pozzolanic, Submission, 3 December 2010, page 28, see also ACCC, Draft Determination, 29 March 2011, para 4.9 in which 

Nucrush submits "Independent Flyash Brokers also has a significant share of the relevant market" . 

• , Pozzolanic, Submission, 3 December 2010, page 28 

42 TEC, Supporting SubmisSion, 10 January 2010, page 15 

4.J ACCC, Draft Determination, 29 March 2011, para 2.23 

.. ACCC, Draft Determination, 29 March 2011, para 4.23 
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refutes any suggestion that Nucrush ought to be somehow allowed costless entry, while others 
are required to make investment. 

1.5 	 Unfounded findings of fact 

35 	 The Commission has made the following unfounded findings of fact. 

36 	 The Commission has stated that the Agreement is likely to "maintain fly ash prices above a 
competitive level and increase the cost of fly ash-related products to consumers in the south 
east Queensland region:45 This finding is completely unfounded. The Commission has no 
basis on the material before it to make this finding and as a result, it should not form part of the 
Commission's findings or reasoning process. 

37 	 The Commission has also stated' that "demand for fly ash appears to have fallen in recent years. 
However, the Commission considers that Nucrush may seek to exercise its Option if demand 
increases".46 These findings are completely unfounded. The Commission has no basis on the 
material before it to make these findings. Pozzolanic submits that based on its own underlying 
sales (excluding changes in market share), and industry indicators, that overall demand for fly 
ash has been relatively static from 2008 to 2010. 

38 	 The Commission stated that "other parties could potentially expand into providing concrete
grade fly ash for use as a particular cement substitute. The Commission considers that these 
parties are potential competitors to Pozzolanic for the acquisition of Unprocessed Ash in south
east Queensland". 47 Pozzolanic requests that the Commission identify who these potential 
competitors are, aside from TranspaCifiC, as well as Sunstate, IFB and Nucrush who are already 
competitors. 

39 	 The Commission also stated that in respect of fly ash available from the Tarong North silo "a 
large deposit of Reject Ash can significantly reduce the yield of concrete-grade fly ash from a 
batch of fly ash sourced from the Tarong North silo, and this in turn will significantly increase an 
acquirer's input costS".48 The Commission has no basis on the material before it to make this 
finding and as a result, it should not form part of the Commission's findings or reasoning 
process. The Commission's sole support for this statement appears to be the submission from 
Nucrush who stated that the mixing of unprocessed ash with reject ash "WOUld reduce the value 
of this fly ash to third party acquirers and .grevent third parties that do not have grinders from 
acquiring fly ash from Tarong North silo". 9 

40 	 Pozzolanic has previously explained that regardless of whether the fly ash at Tarong North 
Power Station is removed from the hoppers or the Tarong North silo, the variability of the fly ash 
at Tarong North (due to it being a bag house power station) is such that it must be processed, 
either by classification or grinding, to be suitable for use in concrete. 50 Nucrush recognised this 
requirement in 2005, even before the installation of Pozzolanic's classifier, when it determined 
that fly asll from Tarong North was not suitable for its use (without processing).51 

45 ACCC, Draft Determination, 29 March 2011, page iii and para 4.138 

46 ACCC, Draft Determination, 29 March 2011, para 4.23 

47 ACCC, Draft Determination, 29 March 2011, para 4.26 

48 ACCC, Draft Determination, 29 March 2011, para 4.104 

4a ACCC, Draft Determination, 29 March 2011, para 4.124 

so Pozzolanic, Submission, 3 December 2010, page 23 

5' TEC, Supporting Submission, 10 January 2010, page s 17 and19 
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41 	 Nucrush's statement that only third parties that have grinders can acquire fly ash from the 
Tarong North silo is completely unfounded. Moreover, it does not support the Commission's 
finding about the impact of Reject Ash on an acquirer's costs. Pozzolanic submits that the 
commerciality or otherwise of taking fly ash from the Tarong North silo is dependant upon 
numerous factors such as the royalty payable to the power station. For instance, Pozzolanic 
understands that Sunstate pays a lower royalty than itself for access to run of station fly ash at 
Tarong North and that Nucrush's Option to install infrastructure and acquire fly ash from Tarong 
Power Station is at no charge to Nucrush.52 

2 	 Conclusion 

42 	 Pozzolanic submits that on the basis of the above submissions, the Commission should revisit 
its draft determination in relation to the Application. 

43 	 Pozzolanic submits that were the Commission to take into account the fact that the Agreement 
was the result of a competitive tender process, and that the Agreement provides clear and 
transparent third party access to substantial volumes of fly ash, it can only conclude that any 
detriments that may arise from the Agreement are minimal. Moreover, Pozzolanic notes that 
the Commission has accepted the Agreement resurts in environmental benefits, concrete 
performance benefits and, in certain circumstances, cost efficiency benefits.53 On this basis, 
Pozzolanlc submits that the Commission should properly find that the authorisation ought to be 
granted, 

Yours Sincerely 

Liza Carver 	 Genevieve Rahman 
Partner Lawyer 
T +61 292634005 T +61292634194 
lcarver@gtlaw.com.au grahman@gtlaw.com.au 

52 TEC, Supporting Submission, 10 January 2011, page 17 

53 ACCC, Draft Determination, 29 March 2011 , pages 24 - 27 
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