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Pre-Decision Conference:  
Exclusive dealing notification N93439 

lodged by Cooperative Bulk Handling Ltd 
 
20 January 2011 
 
Duxton Hotel 
1 St Georges Terrace  
Perth  
 
Attendees: 
 
Australian Competition & Consumer Commission 
Jill Walker, Commissioner  
Richard Chadwick, General Manager, Adjudication Branch 
Gavin Jones, Director, Adjudication Branch 
Lauren Roy, Assistant Director, Adjudication Branch 
Katie Young, Assistant Director, Transport and General Prices Oversight 
Tanya Dunne, Deputy General Counsel, Trade Practices & Litigation  
Jennifer Orr, Economic Advisor, Competition and Consumer Protection 
 
Cooperative Bulk Handling Ltd 
Andrew Crane, CEO 
David Woolfe, Company Secretary 
Colin Tutt, General Manager Operations 
Jodie Ransom, Manager Supply Chain 
Richard Codling, Group General Counsel 
Grant Thompson, General Manager, Grower Services 
Bill Keane, Partner, Corrs Chambers Westgarth 
Richard York, Frontier Economics 
 
ARG 
Simon Bradshaw, Acting Group General Manager 
Tim Collins, General Manager Agribusiness 
Chris Tylich, General Counsel QR Freight 
 
Asciano 
Scott Curtis, Logistics Manager WA  
 
Department of Agriculture and Food WA 
Alexandra Edward, Policy Officer, Grain Industry Development 
 
Department of Transport WA 
John Fischer, Executive Director, Transport Policy and Systems  
John Georgiades, Freight and Logistics Advisor 
David Brown, Executive Director, Safety and Strategic Development  
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Elders Toepfer Grain 
Mark Thiele, Managing Director 
Josh Taylor, Operations Manager Logistics 
 
Emerald Group Australia  
Rob Proud, General Manager WA 
John Warda, General Manager, Operations and Supply Chain  
 
Freight and Logistics Council of WA 
Fred Affleck, Chair  
Mark Brownell, Executive Office 
 
Gavilon Grain  
Melody Thornton, Logistics Manager 
Justin Swan, General Manager Marketing 
 
Glencore Grain 
Chris Brooks, Managing Director 
Adam Bisits, Solicitor  
 
Pastoralists and Graziers Association of WA  
Janet Thompson, Policy Director  
Gary McGill 
Leon Bradley 
 
Southern Regional Transport  
Jeff Myers, Managing Director 
 
Western Australian Local Government Association  
Cr Steve Martin, Deputy President 
Michelle Mackenzie, Executive Manager Infrastructure 
Ian Duncan, Economist 
 
WA Farmers 
Mike Norton, President 
Danielle Whitfield, Executive Officer – Grains and Young Farmers 
Kim Simpson, President, Grain  
Bill Cowan, Merredin Zone President 
 
Watco Companies  
Ed McKechnie, Executive Vice President 
Jerry Johnson, Lead Manager, Commencement of WA Operations 
 
Westnet Rail  
Adam Sidebottom, Client Services Manager  
 
Brad Bryant 
 
Ian Chamberlain 
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Richard Steel 
 
Ian Lane 
 
Trevor Badger 
 
Trevor De Landgrafft 
 
Wally Newman  
 
 
Conference commenced: 1.10pm 
  
Commissioner Jill Walker welcomed attendees, made some introductory remarks 
outlining the purpose of the conference, declared the pre-decision conference open 
and invited Dr Andrew Crane, on behalf of CBH, to make an opening statement. 

Dr Andrew Crane opened by submitting that the Grain Express system drives better 
outcomes for the community. Dr Crane noted that the ACCC agreed in its 2008 
decision that the system has efficiency benefits and did not substantially lessen 
competition. Dr Crane suggested nothing has changed since that time. 

Dr Crane submitted the following regarding Grain Express: 

 it enables the amalgamation of grain which is beneficial for the supply chain 

 growers benefit from low supply chain costs 

 because Grain Express is controlled by growers, CBH does not seek to make a 
margin on transport  

 the system means there is less grain transported by road  

 the system allows governments to make material investments in rail which 
reduces the risk of crop damage and grain infestation  

 CBH acts in growers interests and does not extract monopoly rents 

 it provides certainty for CBH to draft terms and conditions of its common user 
system.  

Dr Crane referred to a series of graphs developed by CBH which provide, amongst 
other things, a comparison of costs between the wheat export supply chain operated 
by CBH and supply chains in other states. These graphs are attached. 

Dr Crane suggested that some marketers do not like Grain Express because they wish 
to use a transport provider of their choice, but this would impose costs on the system 
as a whole that individual marketers would not have regard to in deciding between 
transport providers. In particular, this would lead to decreased use of rail assets and 
increased use of road transport.  
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Dr Crane stated that growers overwhelmingly support Grain Express and considered 
that if the ACCC revokes the notification, growers will be worse off as a result. Dr 
Crane argued that certainty of volumes allowed CBH and governments to invest in 
rail infrastructure.  

Dr Crane concluded that CBH believes the benefits of Grain Express far outweigh any 
perceived benefit of revoking the notification.  

Commissioner Jill Walker invited Dr Fred Affleck, on behalf of the Freight and 
Logistics Council of Western Australia (FLC), to address the conference. 

Dr Affleck made the following introductory comments: 

 Grain Express delivers efficiency benefits, including lower costs, largely due 
to economies of scale and efficient use of terminals at both ends of the supply 
chain. 

 Grain Express spreads risk amongst growers. 

 Revocation of the notification will result in much greater volumes of grain 
being transported by road, which will lead to safety risks and congestion at 
grain terminals. Part of the safety risk is that trucks will need to carry grain 
through metropolitan areas to reach ports. 

 In addition, another consideration is that under the current road user charging 
system, there is no revenue stream that enables shire councils to repair and 
upgrade roads that are damaged as a result of increased grain transport. 

 There is a strong consensus in the industry that both bin-to-bin and bin-to-port 
movements of grain should be carried by rail as far as possible. 

 The FLC does not support the existing system in an unqualified way. The most 
satisfactory outcome would be for the notified arrangements to be allowed to 
continue in the short term on the condition that any above rail carrier could 
receive grain from a CBH outloading terminal provided that in each case there 
was sufficient grain being taken to constitute a full train load (approximately 
1000-1200 tonnes per load). 

 The arrangements should be allowed to continue subject to this condition until 
the end of the 2013-2014 grain season. At the end of this period, the 
notification could be reviewed.  

 The rail industry is not ready to be totally exposed to competition because the 
foreshadowed investment in rail infrastructure that would enable rail to 
compete more effectively with road has not taken place yet.   

Commissioner Jill Walker explained that having heard from both of the parties that 
requested the pre-decision conference she proposed to structure the conversation by 
issue.  

Commissioner Walker then invited comments on the issue of the ability growers to 
bypass the Grain Express system. 
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Ability of growers to bypass Grain Express 

Mr Gary McGill, on behalf of the Pastoralists and Graziers Association of WA, 
submitted that at present, growers are not in a position to bypass Grain Express. It is 
possible that investment in alternative ports will mean that growers can have grain 
moved from their farms by road and/or rail to an alternative port, meaning it may be 
possible to bypass Grain Express in future.  

Dr Fred Affleck on behalf of the FLC noted that there is a growing amount of on-
farm storage. Generally CBH storage will be safer from a biological point of view, but 
there are some large on-farm storage set ups that it is possible to truck grain from and 
it is also possible for growers to establish silos on the grain network. That would 
enable them to truck the grain to those silos and then have it transported to port.  

Dr Affleck stated that both of those means of bypassing Grain Express are not large 
but they are growing.  

Mr Chris Brooks, on behalf of Glencore Grain, submitted that if a farmer delivers 
grain to a local site and then wishes to transport it to the port in his own truck, he may 
save a few dollars per tonne. However, the $8.50 per tonne outturn fee charged by 
CBH to remove grain from its storage silo makes it uneconomical for a grower to 
organise their own transport services.  

Mr Brooks argued that the farmer may sell the grain to the domestic market, but this 
is very small.  

Mr Steve Martin, on behalf of the West Australian Local Government 
Association (WALGA), submitted that one factor that might prevent growers from 
bypassing Grain Express is that if moved by truck, grain needs to be transported on 
local roads. At present there are access issues on the road to Kwinana port which will 
get worse over time. 

Mr Mark Thiele, on behalf of Elders Toepfer Grain submitted that there is no 
suggestion that without Grain Express growers cannot deliver grain to up-country 
storage facilities. The Grain Express notification is about transporting grain to port 
and alternative transport options for doing so. 

Alternatives to using transport services provided by CBH 

Commissioner Jill Walker then invited comments about alternatives to using 
transport services provided by CBH.  

Mr Tim Collins on behalf of ARG made the following comments: 

 CBH ran a tender for above rail services and, in effect, awarded the tender to 
themselves, with Watco appointed to provide rail management services. 
ARG’s biggest concern about Grain Express is that it will prevent ARG from 
competing to supply transport services in the future.   

 If Grain Express continues to operate beyond 2012 the assets that ARG 
operates will cease to be available to growers in Western Australia. In excess 
of 600 grain wagons that are currently dedicated to the grain industry in 
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Western Australia will cease to be available to growers. This will mean more 
grain being transported by road. In 2009, there was congestion in the supply 
chain because of a lack of rail assets.  

 Under Grain Express the outturn fee for rail is $11 per tonne. 

Ms Janet Thompson, on behalf of the Pastoralists and Graziers Association of 
WA (PGA) submitted that the PGA membership prefers the least cost option for 
transporting grain to port, whether this is rail or road.  

Mr John Georgiades, on behalf of the Department of Transport WA, suggested 
that the least cost option should reflect the cost of all resources consumed but that this 
is not always reflected in the market price.  

Mr Gary McGill, on behalf of the PGA, noted that CBH recently announced that in 
2012 they will have their own rail rolling stock. The PGA do not agree that growers 
would not want competition to provide rail services. The PGA considers that many 
growers would be supportive of a competitive rail environment.  

Mr McGill noted that when the single desk system was removed it was suggested that 
there would be negative consequences for growers, but three years on this was not the 
case.  

Mr Chris Brooks, on behalf of Glencore Grain, submitted that alternative transport 
providers have offered their services to Glencore at better rates than those charged by 
CBH but these services cannot be utilised under Grain Express.  

Mr Brooks submitted that in 2008 when Grain Express was introduced, CBH stated 
that they would not restrict growers and marketers from using alternative transport. 
However, when there was congestion during the 2008/09 harvest, which CBH blamed 
for lack of transport assets, Glencore offered extra road transport services to assist in 
easing congestion but this offer was rejected by CBH.  

Mr Steve Martin on behalf of the West Australian Local Government Association 
submitted that there is a distinction between cost and price; $20 per tonne on a truck 
versus $20 per tonne on a railway line is not a fair comparison. 

Dr Andrew Crane on behalf of CBH stated that CBH had not awarded the rail tender 
to itself. Rather, after conducting a world wide tender process it awarded the tender to 
provide rail logistics to Watco. In doing so, CBH considered that the cost of 
purchasing its own rolling stock and awarding the logistics contract to Watco was 
cheaper than ARG’s bid.  

Implications of the ACCC’s decision for transport of grain by rail and road 
 
Commissioner Walker then invited comments on the implications of the ACCC’s 
decision for the transport of grain by rail and road.  

Mr Bill Cowan made the following comments: 

 Road cannot safely transport large volumes of grain. Some shires do not have 
any main roads and so grain is transported on local roads for which shires are 
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responsible. Local shires are fighting to get enough funding in place to 
upgrade local roads. 

 Growers need to get grain to port or into safe storage as quickly as possible 
and this cannot be done if large volumes of grain are being transported by 
trucks.  

 Rail transport will change significantly with the advent of Watco. The 
National Transport Commission is looking into the real cost of roads and more 
costs will be incurred on trucking.  

 It will cost $46 million for the state government to upgrade the rail network, 
but many times that to upgrade the road network.  

Janet Thompson on behalf of the PGA, noted that the total freight task in the south 
west of Western Australia is 100 million tonnes. If every parcel of grain that is 
currently transported on rail goes onto road (around 6 million tonnes), this will 
amount to around a six per cent increase in transport by road.  

Commissioner Jill Walker commented that a number of parties appeared to have 
made an underlying assumption that revocation of the notification would lead to a 
shift of grain from rail to road. Commissioner Walker asked whether any party wished 
to offer a different view. 

Mr Jeff Myer on behalf of Southern Regional Transport submitted that the main 
degradation of local roads occurs during the harvest period when grain is shifted from 
farms to storage points rather than in moving it from storage facilities to port.  

Ms Danielle Whitfield, on behalf of WAFF submitted that it is important not to 
confuse the issue of smaller trucks travelling from farms to local bins with large semi-
trailers transporting grain to port. Another transport provider would likely want to 
move grain to port quickly using large trucks.  

Mr Chris Brooks, speaking as a member of the Australian Grain Exporters 
Association, submitted that marketers that operate in Western Australia are not anti-
rail. They are interested in competition and the most economic route to port, whether 
this is road or rail.  

Mr Mark Thiele on behalf of Elders Toepfer Grain argued that competition drives 
innovation, and a competitive environment was the only way to determine the most 
efficient transport system. Currently there is no transparency and nothing to 
benchmark CBH’s transport services against. Mr Thiele argued that if CBH provides 
the most efficient service then introducing competition will not be a problem.  

Mr Steve Martin on behalf of WALGA submitted that WALGA is supportive of 
efficient markets, but from the perspective of a manager of freight options, more 
traffic on the roads will not lead to more tax to maintain roads.  

Mr Martin stated that local government is not suggesting that all grain has to be 
transported by rail, but if it is not going to be transported by rail then local 
government needs adequate funding for the road system.  
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Mr Richard Steel submitted that competition was achieved through CBH’s tender 
process and while he can understand ARG is disappointed they were not awarded the 
tender, he is confident CBH’s new equipment will deliver lower freight charges. Mr 
Steel submitted that CBH is not making money in providing transport services, it is 
part of the service of the cooperative.  

Mr Trevor Badger submitted that since a rail site in his shire has been closed for 
maintenance more grain has been transported by road but the shire has not received 
any additional funding to maintain the road network. 

Potential for competition between rail providers 

Commissioner Walker then invited comments on the potential for competition 
between rail providers. 

Mr Gary McGill on behalf of the PGA commented that competition for the rail 
freight task will occur if transport services are not tied to storage and handling.   

Mr McGill suggested that it is entirely possible that ARG may position itself to 
compete with CBH and it will be easier for them to do this without Grain Express.  

Mr Scott Curtis on behalf of Asciano noted that Asciano plays a large role in 
hauling grain in the eastern states and welcomed the ACCC’s draft notice. In the 
event the notification is revoked, Asciano is interested in exploring opportunities in 
the grain market in Western Australia.  

Dr Andrew Crane on behalf of CBH commented that CBH does not deny that 
competition can in most cases deliver optimal outcomes. However, while there is 
competition in other states this competition is not delivering better outcomes than 
Grain Express. Grain Express captures the broader externalities generated by a co-
ordinated approach whereas individuals acting in their own self interest will not.  

Mr Wally Newman read from a prepared statement. A copy of the statement made 
by Mr Newman is attached. 

Mr Kim Simpson, on behalf of the West Australian Farmers Federation (WAFF), 
made the following comments: 

 CBH is a cooperative which was developed and paid for by Western 
Australian farmers and provides a service to these farmers without making a 
profit.  

 Well in excess of 90 per cent of growers support Grain Express. 

 If anyone wants to go outside the Grain Express system, they are able to.   

 Being able to control and organise the logistical task in Western Australia 
through Grain Express saves growers a lot of money.  

 According to the ACCC, one of the problems with Grain Express is that it 
forces more grain into on-farm storage, but if the costs of transporting and 
handling grain increases this will also cause more grain to be stored on farms. 



 10  

 There will always be the odd case where a cheaper option is available but 
generally Grain Express is the cheapest transport option for growers.  

 CBH’s tender process provides competition for rail services.  

WAFF considers that if Grain Express is dismantled there may be more movements of 
grain through silos, and more handling of grain, resulting in higher costs to growers. 
Most growers are not in a financial position to be able to afford these increased costs. 
Growers will also be less competitive in world markets.  

Mr Adam Sidebottom, on behalf of Westnet Rail, did not agree that the rail system 
could not handle multiple rail operators. Mr Sidebottom noted the argument that if 
Grain Express was such an efficient system, people would not need to be compelled 
to use it, but argued that requiring growers to use Grain Express assisted in correcting 
the market failure caused by road users not bearing the cost of road transportation.  

Mr Ian Lane argued that competition does not necessarily deliver the best result for 
end users.  

Mr Lane also stated that he agreed with previous comments about rail being a better 
transport option than road and that Grain Express is one platform for ensuring safety 
in grain transportation.  

Ms Michelle McKenzie from WALGA explained that she would provide the views 
of local governments in Western Australia, who have been trying to quantify the 
impact of grain transport on locals roads in Western Australia. Based on the work 
undertaken, WALGA has identified 2000km of strategic roads for transport of grain.  

Ms McKenzie explained that approximately $210 million would be needed to bring 
roads up to the standard required for the current proposed grain freight transport task. 
In addition, an extra $40 million would be needed per year to maintain the roads. Ms 
McKenzie noted that part of the challenge is that the cost of the transport task for road 
is not reflected in the price that road users pay, and the shires are paying for the 
difference.  

Ms McKenzie noted that lots of freight needs to be transported by roads and the 
challenge for local governments is to maintain the roads to support this. WALGA 
hopes to work with industry to look at targeted investment where needed but currently 
local shires rather than road users pay for this.  

Mr Ian Chamberlain was supportive of the freight task being kept on rail. Mr 
Chamberlain considered that there will be an impact on the community if the system 
is changed, noting the inadequacies of the road system in Western Australia. Mr 
Chamberlain noted that there are already many road fatalities in Western Australia 
and putting more trucks on roads would increase the level of fatalities.  

Ms Janet Thompson on behalf of the PGA noted that people volunteer to use the 
system in a cooperative. If many people support Grain Express, then they should not 
have to be required to use it. 

Mr Gary McGill on behalf of the PGA submitted that because of the notified 
arrangements, if growers and marketers wish to export grain overseas this needs to be 
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done through CBH. Mr McGill suggested that a lot of grain growers are interested in a 
competitive environment in freight. There are around 20 licensed exporters of grain 
out of WA who should be able to explore alternative transport options.   

Mr Chris Brooks on behalf of Glencore made the following comments: 

 Glencore is supportive of the ACCC’s draft notice. 

 The percentage of grain on rail has reduced over the past few years. Freight 
rates have increased 43% since Grain Express was introduced. 

 Glencore would like the least cost path to international markets and wants the 
option of comparing rates to determine which is the most economical – this is 
not possible under Grain Express.  

 It is not economical to build up-country or port storage because of the $8.50 
outturn fee. 

 Removing Grain Express will not remove the capacity of grain to go on rail, 
but it will create efficiencies and reduce demurrage costs. 

Mr Mark Thiele on behalf of Elders Toepfer Grain made the following comments: 

 Elders supports the draft notice. This does not mean that Elders do not want a 
viable CBH, but competition between rail providers will generate efficiencies 
and lower costs.  

 Letting the market determine the most efficient outcome should not stop CBH 
having a planning function. However, like in other states, providing choice 
allows the market to determine the most cost effective outcome. This may be 
the present system but without the opportunity to explore alternative options 
the efficiency or otherwise of the current system cannot be established.  

Mr Gary McGill suggested that the ACCC should be cautious about allowing the 
arrangement to continue in the short term as proposed by the FLC as other rail 
providers were in a position to compete now and a temporary extension of the current 
arrangements may just mean that all parties are in the same position, considering the 
same issues, three years from now. 

Mr Brad Bryant commented on the differences in road transport loads between the 
east and west coasts. On the west coast, around 60-65 tonnes will comprise a full load, 
in the east it is around 28-44 tonnes.  

Mr Bryant stated that since the $8.50 outturn fee was introduced a number of 
container packers had gone out of business, in part due to the outturn fee.  

Dr Andrew Crane on behalf of CBH stated that while CBH supported competition 
in this case an exemption was warranted because the costs of revoking the notification 
would outweigh the benefits.  

The notification allows growers to aggregate their transport task and there is strong 
support in the industry for the arrangements. This aggregation ensures grain stays on 
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rail and supports state and local government. In this case, aggregation in scale and 
scope delivers greater benefits than introducing greater competition would.  

Commissioner Jill Walker confirmed that no other party wished to make any further 
comments. Commissioner Walker closed the conference by noting that parties could 
provide further submissions to the ACCC by 3 February 2011 and that the ACCC 
would provide participants with a summary of the conference.  

Conference closed: 3.00pm  
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The following slides were provided by CBH as part of their opening 
statement at the pre-decision conference as referred to on page 4 of the 
conference minutes.  

  





















 
The following statement was provided by Mr Wally Newman as part of 
his submission to the pre-decision conference as referred to on page 9 of 
the conference minutes. 




















