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contact me on {(02) 9241 6556,

Yours sincerely

Ramy Soussou
Acting Chief Executive Officer
Energy Assured Limited

Enargy Assured Limited
Sulte 2, Level 4, 189 Kent Street Sydney NSW Australia 2000
Tel +61 2 9241 6556 Fax +61 2 8251 5425



Response to questions raised by the ACCC in relation to Energy Assured Limited’s
applications for authorisation A91258 & A91259

EAL makes the following comments in response to the questions raised by the ACCC in relation to Energy
Assured Limited’s applications for authorisation A91258 & A91259. EAL adopts the same capitalised terms as
those adopted and defined in its original Application for Authorisation.

EAL takes seriously the submissions made by various stakeholders and is grateful for the opportunity to respond.
As previously submitted, EAL submits that the EAL Scheme will improve standards of door-step marketing of
gnergy, consumer protection and consumer confidence and goes a significant way to addressing current
reguiatory compliance concemns, including many of those raised by QC0OSS, CUAC and the Queensiand
Consumers Association,

The EAL Scheme will be an important too! that can be used by its members to facilitate and promote compliance
with applicable regulatory regimes. EAL submits that the uncertainties in the regulatory landscape around door-to-
door selling in the energy industry {identified by the Victorian Department of Justice) support rather than detract
from the need for the EAL Scheme given its capacity to assist members with compliance obligations.

EAL notes that the Energy and Water Ombudsman of Victoria and the Energy and Water Ombudsman of New
South Wales have expressed strong suppori for the proposed EAL Scheme. As two key bodies, well placed to
comment on the effect of the scheme in the energy industry, EAL observes that those bodies view the proposed
EAL Scheme as likely to supplement existing consumer laws and result in consumer benefit.

Interaction between the code of practice and complaints process and the existing regulatory framework
and complaints processes

The Energy Assured Limited (EAL) code of practice and complaints process will sit within an existing and
proposed regulatory framework that provides for consumer protection around door to door selling and complaints
processes. Paragraph 5 of EAL's submission in support of its application provides a very proad overview of how
the code and complaints process sits within these regulatory frameworks.

1. Please provide more detailed information on how EAL considers that the code and complaints process will fit
within the existing and proposed reguiatory frameworks. For example, the exient to which the code is designed to
compiement and re-enforce existing regulatory frameworks and/or require higher standards than existing
regulatory frameworks.

EAL Response: The EAL Scheme is designed to complement existing regulatory frameworks by reinforcing to
members their obligations with respect to door-to-door selling. It is not designed to fit within or replace the existing
regulatory framework as the Scheme will not have the force of law. However, the EAL Standards (set out in
paragraph 12 of the Code of Practice) set out principles and norms of behaviour expected of sales agents and
members which are consistent with and reinforce existing regulatory provisions. As stated above, the EAL
Scheme is an important tool that will assist its members to comply with their Code and regulatory compliance
obligations. Additionally, the EAL Standards require members to comply with applicable laws, regulations and
codes.

Furthermore, the EAL Scheme requires higher standards of compliance than existing regulatory frameworks. For
example, it prescribes, in some detalil, the on-job and off-job training that must be undertaken by sales agents
before they can undertake door-to-door sales and also on an ongoing basis. Also, the entire EAL Register
provides for a higher level of scrutiny over the recruitment, conduct and compliance of sales agents than is
currently prescribed under existing regulatory frameworks dealing with door-to-door selling.

2, Please explain how EAL and members will deal with any complaints received about conduct that couid
potentially breach refevant consumer laws and mechanisms that will be in place to report such potential breaches
and/or systemic issues to relevant reguiatory authorities.

EAL Response: Members must have in place procedures that record Competence Compiaints about the conduct
of Sales Agents as determined under section 11 of the Code of Practice and clause 12 of the Procedures
Guideline. 1t will remain the responsibility of the relevant member to investigate, seek legal advice and take
appropriate action should a complaint reveal a potential consumer law breach (as set out in clause 11.2).

Whilst the Code of Conduct and Complaints Process are intended to assist and encourage members to comply
with the applicable laws and may, by imposing sanctions on members and sales agents a) reduce the number of
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complaints received by regulators and b) even reduce the need for reguiators to take action, it is not EAL's role to
determine whether a breach of a consumer law has occurred. Rather, that is the role of the relevant regulator. It is
the role of EAL and its Panel to monitor the compliance of its members with the EAL Code of Practice and
Procedures Guideline.

That said, should EAL become aware, whether through the Complaints Process or Compliance Audits, that a
member may have contravened an applicable regulatory requirement, EAL will notify the member that it should
took into the matiter in more detail.

In addition to this, and in consultation with relevant regulatory authorities, an annual report will be produced
detailing potential member breaches or systemic issues that have been identified within the given period and how
these have been addressed. An example of what will be covered in EAL's annual report is that contained in the
UK’s annual report (a copy of which is included with this Response). (atfachment: EnergySure Annual Report
to Stakeholders}.

Training

Clause 9 of the code and Clause 10 of the procedures guideline set out minimum requirements for on-job and off-
job training of sales agents. QCOSS submitted that the minimum requirements for training of sales agents omit
crucial subject areas including: product knowledge, safety, consumer rights and privacy obligations.

3. Please provide the EAL's views about the concerns raised by QCOSS about the scope of the training
requirements provided by the code.

EAL Response: Section 9.1 of the EAL Code of Practice provides a non-exhaustive list of matters that a member
is required te train its Sales Agents about. The list is included to guide the member about matters that should be
covered in training. It is implicit that training would also cover product knowledge and safety.

in any event, section 9.1 provides that the Sales Agent must be trained about “the legislative and regulatory
obligations applying to the supply of energy in the [relevant jurisdiction]” and “the knowledge and skills to fulfil the
role”. Accordingly, product knowledge, safety, consumer rights and privacy obligations would be caught by these
categories.

4. Please confirm whether EAL will develop and facilitate training programs for members as indicated in clause
5.1(a) (ii} of the EAL Constitution. There is currently no mention of these programs in the code itself.

EAL Response: EAL will develop and facilitate training programs for members so as to maintain consistency in
the competence standards required under the EAL Regime. It is intended that training manuals will be designed
to aid members to properly communicate obligations under the Code of Practice and to promote uniformity and
consistency of tfraining on the Code of Practice across the industry.

Accreditation process

EAL will administer a register of accredited sales agents under the code. Clause 5 of the procedures guideline
sets out that members are responsible for ensuring that the data contained in the register is accurate and up to
date. Clause 7.4 of the procedures guideline sets out that the EAL register will automatically change a sales
agent's accreditation status from 'provisional' to 'approved' four weeks after the sales agent's start date in the
register.

Further the same clause sets out that the EAL register will automatically renew a sales agents approved
accreditation status for a further 12 months unless the mamber advises that the sales agent has not passed the
formal competence assessment.

5. Please explain why the onus is on members to advise that sales agents have not passed a formal competence
assessment rather than the onus being on members to advise when sales agents have passed the formal
competence assessment.

EAL Response: EAL operates as a not-for profit-organisation in which membership and registration fees,
payable by members, fund the administration of the scheme. A member must also Incur additional costs
associated with ensuring that they comply with the Code of Practice and Procedures Guideline inctuding updating
the EAL Register, additional reporting requirements that are required under the Code and the establishment of a
clear member governance framework that monitors compliance to the Code of Practice (as detailed in Clause
13.1 of the Code of Practice and Appendix C of the Procedures Guideline).

The Register and its internal process have been developed taking into account costs to members (through
membership fees, Sales Agent registration fees and indirectly through compliance costs) of administering the
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scheme effectively. As such, certain parts of the system have been automated to assist with the reduction in
administrative costs. EAL submits that the automated process will not undermine the reliability or utility of the
Scheme.,

In addition to the usual sanctions that a member might face for failing to comply with the competence assessment
procedures, there remains a generat obiigation on members to ensure that the EAL Register is up to date (under
section 5 of the Procedures Guideline). This wili assist to ensure that any automatic changes in status that is an
incorrect reflection of a Sales’ Agent’s competence must be corrected by the member.

Also, there is an incentive for members to advise when Sales Agents have not passed a formal competence
assessment so that they can avoid payment of registration fees. Registration fees will otherwise be payable to
maintain a Sales Agents registration status {as detailed in section 8.1 of the Procedures Guideling).

Standards relating to entering into a contract with customers

Clause 13.2 of the EAL procedures guideline requires members to have post-sale processes in place to verify
and confirm with a sample of customers that they have entered into a contract and that they were satisfied with
the way the sale was conducted. This validation is to occur prior to commencement of the transfer process and be
"undertaken with enough customers to give the member reasonable confidence of compliance".

In its submission QCOSS noted that all customers are contacted under the EnergySure scheme in the UK which
the EAL scheme is based on, QCOSS also suggested thaf the focus of the contact in the EAL procedures
guideline is to determine whether the customer gave consent to the contract rather than whether the customer
was satisfied with the sales agent.

8. Please provide a view about QCOSS’s submission that all customers should be verified rather than just a
sample. Please also provide further details about how the number of customers sampled in order to give the
member reasonable confidence of compliance will be determined.

EAL Response: The EnergySure scheme in the UK states under ¢clause 5.2.7 of its Procedures Manual that
"Members will have in place procedures to verify and confirm to a customer post-sale that they have entered into
a contract and that the customer wasg satisfied with the way the sale was conducted”,

Whilst some EnergySure members do have procedures in place that verify and confirm with all customers post-
sale (as highlighted by QCOSS), other members in the UK facilitate this verification process by conducting
sample audits through targeted telephone surveys or similar. Where an issue or trend is uncovered then all sales
conducted by that agent are then investigated.

Whilst most EAL members currently verify all customers post sale, EAL and its members are of the view that to
require each new coniract to be verified post-sale would be to impose an overly burdensome requirement on new
member entrants to the Code. It is of the view that the sampling process, such as that described above, would ,
by its nature, likely to yield similar results (a significant one being that Sales Agents know that there is a good
chance that their in-field conduct will be scrutinized).

it will be for each member to determine what the appropriate sample size wilt be so that it can be confident of
compliance. It must be highfighted though that most members of EAL currently perform a verification procedure
on all customers post-sale. In addition to this, member post-sale procedures will be reviewed independently by
the Code Manager and External Auditor. Concerns raised in the course of the review will be identified to the
member in the Compliance Audit for action. This is & very similar process to that used in the UK.

7. None of the questions concerning verification listed in clauses 13.2 seek information about whether the
customer was satisfied with the way the sale was conducted. How does EAL propose to ensure that members witl
verify with customers who entered into a contract whether they were satisfied with the conduct of the sales agent?

EAL Response: The EAL Procedures Guideline is focused on establishing both that the contract was properly
entered into and that the consumer was satisfied with way the transaction was conducted. EAL submits that the
list of minimum questions that must be asked set out in clause 13.2 of the Procedures Guideline deals with both
of these issues and in any case goes further than what is currently required under present regulatory requirement.
It is a requirement of the Code of Practice that a Sales Agent explains to the customer about the Code of Practice
and also provides them with leave behind material that explains the EAL Standards. The question in clause
13.2(4) requires a member to confirm that the Sales Agent has informed the customer of the EAL Code of
Practice. This would give the customer the opportunity {o express any concerns that they may have about the
Sales Agent's compliance. Additionally, the questions contained in sub-clauses 13.2(1) to (3) are three key
questions that go, not only to the formation of the contract, but to key disclosures that a Sales Agent should make
thereby indicating whether or not the Sales Agent has been performing appropriatety.
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In any case, the 4 questions contained in clause 13.2 do not constitute an exhaustive list of questions that can be
asked in the verification process.

Monitoring on-going performance of sales agents

Clause 11 of the code provides for sales agent competence monitoring, including a complaints handiing process
developed and administered by the member, Separately to this, the EAL code complaints process provides for
EAL to hear complaints about both individual sales agents and EAL members, The code also provides for
members to provide compliance monitoring reports to EAL. However, the code does not contain any information
about the fype of information that will be included in these reports or how they will be compiled. In its submission
QCOS8S suggested that the code should require members to undertake proactive monitoring of sales agents
{rather than just relying on complaints) noting this to be a requirement of the UK scheme.

8. Please identify what proactive measures EAL and members will implement to monitor the on-going conduct of
sales agents (i.e. other than responding to complaints).

EAL Response: Complaints have always been a good indicator of a Sales Agent competence. EAL submits that
complaints handling processes provide members and regulatory bodies with a good gauge on Sales Agent
conduct.

Nonetheless, Sales Agents will be proactively monitored under the EAL Scheme through the post-sale verification
process discussed in Questions 6 and 7 above. Annual re-training also provides a means for periodic checks.

Members also currently use other proactive methods that monitor Sales Agents competence such as conducting
random field audits on agents, comparing contract cancellation rates of different Sales Agents and monitoring the
accuracy of Sales Contract and “walk sheet” completion.

It must be highlighted that without the Code of Practice there is no obligation on members to formally assess their
Sales Agents.

Moreover, the EAL Code of Practice will require Sales Agents to undergo a more onerous assessment process in
the initial stages of engagement, or on return from an extended period of absence, compared to the EnergySure
regime in the UK. Accordingly, EAL submits that through the Scheme Sales Agents will perform at a higher level
of compiiance from the outset.

Clause 12.2(4) (d) of the code requires sales agents 1o provide customers with information about the members'
competence monitoring process when entering into a contract with customers. Clause 11.1 (2) of the code require
members to develop an information pack for sales agents to provide customers when undertaking "sales
activities".

9. Please confirm whether this information pack will be provided to all customers contacted by the sales agent or
only those with whom a contract is entered into,

EAL Response: Approximately 40,000 homes are knocked on per working day by energy retailers and their
representatives. Many customers visited do not even allow a Sales Agent to embark on a sales pitch. The cost
associated with distributing packs to all homes would be extremely costly for members. As such, it is intended
that only customers that enter into a contract will be given a pack as a matter of course. The information pack will
aiso be given to a customer on request.

Monitoring of compliance with the code by members

Clause 13 of the code sets out that EAL will monitor members' compliance with the code on a regular basis
through reviews of monitoring reports provided by and agreed to with the member. In addition clause 13 of the
code requires members to submit to an independent compliance audit on a yearly basis.

10. Please confirm who will set the scope of what is provided in the monitoring reports provided by members and
the type of information that EAL envisages would be expected to be provided in these reports. For example, will
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the competence moniioring records referred to in clause 11 of the code be included in these reports? What other
types of information will be included in these reports?

EAL Response: The scope of the monthly reports will be determined by the EAL Board, the independent Code
Panel, and where remedial action has been prescribed under a Compliance Audit, by the Code Auditor.

it is not envisaged that the actual Competence Complaint Records made by a member will form part of the
monthly reports as they are developed for member's internat use and likely fo be overly detailed. However, a high
level summary is likely fo be included as part of the monthly reporting format. Typical monthly reporting will
consist of such things such as:

s the number of Category 1, 2 and 3 complaints received in a given month;

* indicators of the extent to which the EAL Register is maintained (E.g. Statements about the number of Sales
Agents with an accreditation status of Provisional, Start Date and Award Date);

s updates on remedial action taken by a member in response 1o issues identified in the annual Compliance
Audit that apply uniformly across the industry,

« updates on remedial action taken by a member in response fo issues identified in the annual Compliance
Audit of that member;

+ updates on any action plans developed and remedial action taken in response to a complaint received by a
member; and

+ any necessary updates of contact details of personnel responsible for member Code compliance

11. Will the annual report of the independent auditor be provided to the code manager and disseminated more
broadly, for example, to relevant regulators?

EAL Response: The detailed annual report of the Code Auditor will be provided to both the individual member fo
whom the Compliance Audit relates and the Code Manager in confidence.

A consolidated report will be provided to the EAL Board and relevant regulators, again in confidence. The
consolidated report can be expected to provide:

e asummary of overall compliance levels;

an analysis of compliance by Code of Practice subsection;

an outline of any major or impertant instances of non-compliance;

an outline of corrective measures that have been agreed to that address compliance issues; and

any other relevant observations.

12. Will the annual report of the independent auditor be made publicly avaitable, either in full, or in summary
form?

EAL Response: A high level summary of the Code Auditor's report wilt be made available to the public in EAL's
Annual Reports and will be displayed on the EAL website. EAL intends that its Annual Report will be similar to the
Annual Reports published under the UK Scheme. As stated above, an example of an EnergySure Annual Report
is attached to this response.

13. To what extent does EAL intend to report on the outcomes of its compliance menitoring function more
generally?

EAL Response: The Annual Report described above in Question 12 will be provided to relevant stakeholders
and will contain information about the operation of the EAL Scheme generally, including the compkiance
monitoring function. EAL also intends to have regular meetings with stakeholders to discuss the Code of Practice,
specific compliance issues and how these are being addressed. Where appropriate, EAL may also consult with
stakeholders and provide industry data available to it.

Complaints to FAL about sales agents

The EAL complaints process provides for a process by which complaints about sales agents will be dealt with.
This appears to be a separate complaints process to that which members are required to establish under clause
11 of the code. Any person may make a complaint about a sales agent.

14. Please provide further information on how the process for complaining to EAL about sales agents will work.
For example, how will customers be made aware of their right to lodge a complaint with EAL? What information
will customers be given about where and how to lodge a complaint?
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EAL Response: The first port of call for consumer Competence Complaints will be the through the complaints
process operated by the member in accordance with clause 11 of the Code of Practice.

it is not anticipated that EAL will establish a customer service centre to administer and receive complaints itself.
Customers will, however, be given the opportunity to lodge complaints direct to the Code Manager through an
independent online web portal managed by EAL, which will introduce a public benefit that is not currently
deployed in the energy industry.

Consumers wifl be made aware of the Code of Practice and the EAL Standards through materiai that will be left
by the Sales Agent at the door and through various promotionai campaigns as detailed in Question 26. The
promotional material will detail current dispute resolution procedures operated by members, as well as details of
how certain levels of complaints wilf be addressed through the EAL Complaints Process and the web portal. An
example of what is provided to customers under the UK EnergySure scheme is included as an attachment to this
submission {attachment: EnergySure Customer Booklet)

15. How wili the EAL complaints process in relation to sales agents fit with the complaints handling process
required to be established by the member under clause 11.1(1) of the code?

EAL Response: The EAL Complaints Process in relation to Sales Agents is available as a mechanism to permit
a member to have a Sales Agent deregistered. A member's ability to apply to the Code Manager for the
sanctioning of a Sales Agent in such a way will be based on the level and number of Competence Complaints
received by the member about the Sales Agent under the member's own complaints processes.

Clause 11 of the Code of Practice will guide members on how to classify Competence Complaints received about
Sale Agents. Depending on the severity of a Competence Complaint, it will be classified as being a Level 1, 2 or
3. The Code Manager intends to develop a guideline under clause 4.2(4) to provide for the way in which the EAL
Complaints Process will be triggered. For example, two proven jevel 1 complaints may be considered to be
equivalent to a level 2 complaint. 2 proven level 2 complaints may cascade up to a level 3 complaint, at which
stage the EAL Complaints Process is enlivened.

The triggering of a sanctioning process once a certain level of Competence Complaint is reached provides:

+ auniform and consistent approach for both a Sales Agent and member to understand the competence level
that a compiaint will receive;

» the industry with an abiiity to remove rogue agents from further participation that at present can move from
retailer to retaiter without an avenue for deregistration;

« for an independent and consistent process for Sales Agent sanctioning.

16. At the time of lodging a complaint o either a member or EAL will customers be made aware of their right to
seek recourse to the relevant energy ombudsman?

EAL Response: The Code of Practice is designed to complement existing dispute resolution processes operated
by members, including in accordance with various marketing codes of conduct or equivalent in each jurisdiction.
Those codes of conduct require members to inform customers about their right to seek recourse under a relevant
energy ombudsman scheme. Customers will still be made aware of this right.

17. Please advise whether EAL intends to report on the number and nature of complaints about sales agents
received by it to regulators and/or publicty?

EAL Response: EAL intends to work with the regulators to develop a reciprocal reporting mechanism that reports
on the number and nature of complaints about sales agents. These reports will be designed to complement

existing regulatory reports,
Additionally, the Annual Report published by EAL will, at a high level, provide information about complaints
received. This will be publicly available.

QCOSS have noted that customers cannot seek a review if they are not satisfied with the handling of their
compiaint by EAL.

18. Piease provide a view about the concerns raised by QCOSS that customers will not be able to seek a review
of their complaint.
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EAL Response: Customers will always have recourse to raise concerns with the relevant jurisdictionai
ombudsman and/or relevant regulator. As noted above, the EAL scheme does not remove or replace these rights,
but is additional to them

Clause 3.7 of the EAL complaints process states that EAL will review a complaint to determine whether there has
been a breach of the code. The same clause also states that if EAL is satisfied that the code has heen breached
it will decide whether the breach warrants the deregistration of the sales agent.

19. Please outline the criteria that EAL will use to determine whether a complaint about a sales agent warrants
deregistration of the sales agent?

EAL Response: The Code Manager will consider the following when making a decision ahout the deregistration
of a Sales Agent:

« whether the Member seeking deregistration has contributed fo any contravention of the Code of Practice by
the Sales Agent;

+ the severity of the complaint and whether the complaint(s) are Level 1, 2 or 3 and the exfent of repeated
breaches by the Sales Agent;

s whether an application for deregistration has been brought against the Sales Agent previousty;

« whether there is any other sanction or remediat action that can be taken as an alternative to deregistration;
and

+ whether the police were involved.

Complaints to EAL about members

The EAL complaints process provides for a process by which comgplaints about members will be dealt with. EAL
members, the auditor, the energy ombudsmen, any regulatory body or the government may todge a complaint
about an EAL member. A complaint may result in a sanction being imposed on a member.

20. Are individual consumers able to make complaints about members under this process?

EAL Response: The EAL Scheme is intended to complement and monitor compliance with applicable
regulations that govern energy retailing. When a consumer makes a complaint about a sales agent it is usually as
a result of a specific incident. A consumer is not typically in a position to make a complaint about any systemic
problem with a member's compliance.

The EAL Complaints Process is enfivened where a systemic issue has been identified with the member's sales
practice, in relation to door to door sales, or as a result of a proven breach of the member's obligations under the
Code of Practice. As such, it would not be practical for a consumer to make a complaint about a member under
the EAL Complaints Process. Accordingly, it will be the role of another member, the Code Auditor, an energy
ombudsman, or regulatory body to raise a complaint about a member. These bodies are better placed to marshal
complaints from stakeholders about compliance and accordingly identify and complain about and prove systemic
member issues under the Complaints Process.

Of course, any complaint made by a customer {0 a member about the member’s conduct must be investigated
and actioned by the member. A customer won't have standing to actually seek a sanction against a member
under the EAL Scheme. Customers will, however, continue to have recourse to the ombudsman or regulator.

QCOSS submitted that the sanctions provided for under the complaints process are not strong enough noting that
stakeholders and the public would not be informed about a breach untit the fifth sanction and that information
published on the EAL website about breaches was unlikely to reach a wide audience.

21. Please provide a view about the concerns raised by QCOSS.

EAL Response: EAL is of the strong view that the member sanctions under the Complaints Process are
sufficiently onerous to deter and punish breaches of the Code of Practice. The EAL Complaints Process contains
a range of sanctions that cascade upwards based on severity and repeated breaches of the Code of Practice.
Any sanction higher than a “sanction 1" will impose a tangible cost on the member either be it a material cost
(such as audit costs or costs of investigating a breach and answering a letter of admonishment) or a reputational
cost (either by reason of being named to the Board or named to the public as having contravened the Code of
Practice).
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Publication of a member sanction on the EAL website is given as an example of how the public may be informed
of a breach. [t may be that other publication of the occurrence of the breach occurs. In any case, EAL submits
that pubdication on its website will reach a sufficient audience, just like publications on the ACCC website.

Additionally, these sanctions supplement sanctions avaitable under the applicable regulatory regimes.

Governance arrangements for dealing with complaints

Compilaints made under the EAL complaints process will be deait with by an independent code manager and
code panel. The code panel will be composed of four individuals with a variety of professional backgrounds.

22. Please expiain the types of persons that you anticipate will comprise this panel. For example, will it be drawn
from representatives of energy retailers, consumer organisations and parties with experience in dispute
resolution?

EAL Response: The Code Panet will be independent 1o the members and the Code Manager, and will comprise
a committee of four individuals with a variety of professional backgrounds.

In determining the Code Panel composition, the Board will:

« aim to ensure that panel members are located in a range of jurisdictions;

» ensure that the professional backgrounds of each of the panet members are complementary and applicable to
the law, energy regulation, energy retailing and consumer interests; and

+ choose only individuals with a credible reputation that are independent from members and have no conflicts of
interest.

EAL intends that the panel will be diverse and as well constituted as the UK Panel, which in 2009 consisted of:
» Lord Dubs of Battersea (Former Chairman of the Broadcasting Standards Council)

Caroline Banks (Retired Director of Consumer Regulation Enforcement Division, OFT)

Tina Tietien (Chairman: Air Transport User's Councif)

Bryn Aldridge (Former Chairman: The Trading Standards Institute)

Stuart Sweetman (Retired MD Post Office Counters Limited)

-« o o @

Promotion of the code and the EAL complaints process

The ACCC considers that for a code to be effective it is vital that consumers are aware of the standard of
behaviour that are govemned by the code and the recourse available to them if they consider that these standards
have not been met.

The ACCC notes that the code, the procedures guideline and complaints process is primarily drafted so as to
provide guidance to members and sales agents. EAL have not provided any detail about how information about
sales agent's obligations under the code will be disseminated to the public.

Clause 11.1(2) of the code states that sales agents will provide customers with an information pack when
undertaking sales activities.

23. Please advise what information will be included in these packs. For example will the pack include information
about the standards that sales agents have to comply with in dealing with consumers, as detailed in clause 12 of
the code, and how to make a complaint to a member, EAL and/or the relevant energy ombudsman (and which
complaint mechanism would be appropriate in each set of circumstances)?

EAL Response: The following information will be provided as standard information in the packs:
What is the EAL Code of Practice

What to expect from the sales agent and the EAL Standards that they must adhere to
Relevant member obligations

How the Code is managed and its independent governance framework

What may happen to Sales Agents that breach the code

How customers can provide feedback about the Sales Agent’s performance

Which companies are members of EAL

How complainis are managed under the Code

* & & & & & ¢ @
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s Details of the relevant ombudsman should their complaint not be resolved, or addressed, by the member to
their satisfaction, or the consumer would prefer to deal with the ombudsman.

24, Will i{]formation about the standards that sales are required to comply with and complaints processes are in a
standardised format such that information provided in information packs is consistent across members?

EAL Response: The information packs will include those matters set out in Question 23 and will be required to
be replicated by members so that the EAL Standards are communicated in the same or similar way by all
members.

25. If EAL does not propose to develop a standardised information pack to he given to all custemers who are
approached by sales agents then how does EAL propose to make customers aware about the standards that
sales agents have to comply with under the code and of the complaints avenues open to them if they consider
that the standards have not been met.

EAL Response: A detailed information package will be provided to ali customers that enter into a contract with
the respective member, or if requested by the customer. Additionally, all sales agents wilt wear an EAL badge
with an identification number that will permit the customer to make further inquiries about the scheme (including
seeking information about the EAL Standards on the EAL website).

26. Please also provide further information about how EAL proposes to promote the code and the complaints
process more broadly.

EAL Response: EAL proposes to promote the EAL Scheme and Code of Practice in the following ways:

« Through leave behind marketing coilateral (as discussed above)

+ Establishing an EAL website which contains information about the Code of Practice and other elements of the
Scheme;

¢ The displaying of the EAL iogo on sales agent identification badges

« Promotion through various industry associations such as the ERAA

+ All members are reguired to include in their own marketing material that they are EAL members and comply
with the Code of Practice (see Clause 2.11 of the Code of Practice)

EAL acknowledges that the viability of the EAL Scheme is dependent on high levels of industry and customer
penetration. EAL is also considering:

« Public relations camgpaigns that promote the Code

« Presentations at industry conferences and presentations on the Code and its development

e Regular promotion of the Code and consultation with relevant stakeholders

« Ongoing media engagement for promotion of the Code

EAL membership

Clause 7.1 of the EAL constitution states that any licensed energy retailer or energy marketer will be entitied to
hecome a member of EAL. In order to become a member of EAL an energy retailer or marketer must pay a
joining fee, annual subscription and a registration fee.

EAL will determine the amount of these fees which may differ depending on the class of the member. EAL will
determine whether to approve or reject an application but it does not have to provide reasons for refusing an

application.

27. Please give an indication on the fees it is anticipated that will be payable by a retailer or energy marketer on
becoming a member of EAL.

EAL Response: As a not-for-profit organisation, EAL membership fees have been developed to cover the costs
of administering the scheme.

The membership fee will consist of a small joining fee and a fixed membership fee that provides funding for some
of the fixed operating costs (to the extent set out in the below table).

In addition to fees associated with membership, if the member engages Sales Agents, the member must pay a
fee per Registered Sales Agent (to the extent set out in the below table). As detailed in Clause 8.1 of the
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Frocedures Guideline, members must pay a registration fee when the sales agent is first registered on the EAL
Register {Provisional Fee), when the sales agent attains an Approved Accreditation Status (Approved Fee) and

annually thereafter,

Al present, it is intended that membership, joining fees, and Sales Agent registration fees will be determined on a
6 monthly basis by the Board to ensure that sufficient funds are received from participants to support cash flows
and the operation and administration of the EAL Scheme.

The current membership fees proposed to be charged are structured in the following way;

Large Active Small Active Non Active Energy Marketer
i Retaller i Retailer

Joining Fee

ed 1 Y.
- Code Auditer) - | Code Audxtor)

Membsership Fee Annual Fixed Up to 35% of Annual' Up t0'1 8% of Not applicable at
Membership Fee Fixed Membership Annual Fixed preseni
Membership Fee

Registration Fees pe ot applicable as

on' commerclai :
terms thh the_ :
; 'ienergy marketer: "

28. Please explain why EAL does not have to give reasons for rejecting an appiication for membership

EAL Response: Whilst there is discretion under the Constitution for the EAL Board to reject an application for
membership, EAL does not foresee that an applicant would be rejected other than in an extreme case. The
objective of EAL is to develop an industry-wide self regulatory Scheme. To achieve that, the more members that
EAL has the better it is for the perpetuation and success of the Scheme.

That said, if a rejected applicant were to request that EAL provide reasons for its decision, the Board will consider
that request and will endeavour to respond to it.

29. Please provide details of any dispute processes for applicants who are refused membership by EAL

EAL Response: A rejected membership applicant does not have any right of appeal under the EAL Scheme
itself. However, such an applicant is not prevented from re-applying for membership in the future. As discussed
above, EAL does not foresee that a prospective member which meets the criteria for membership and pays the
requisite joining fee, would be rejected other than in a rare and extreme case.

Consultation in developing the code
A number of consumer groups have raised concerns that they were not consulted in the development of the code.

30. Please provide details of the consuitation process that was undertaken with members and other interested
stakeholders such as consumer groups and regulatory bodies in developing the code.

EAL Response: The Code of Practice was developed in partnership with:
s energy retailers that use door-step energy marketing in Australia; and
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+ energy marketers that may perform these door-step sales on behalf of energy retailers.

The EAL Scheme's goat is predominately {0 ensure that members recruit, train and monitor agents’ competence
in a uniform and consistent way. In order to gain an appreciation of how to do so, energy retailers engaged with
their energy marketers to ascertain the best, yet most practical operational approach. The energy retaiters and
energy marketers consulted also provided insights info regulatory issues and likely consumer responses and
concerns arising out of the EAL Scheme. in addition to this the ERAA made consumer groups aware of our
proposal at the Queensiand Retailer Round Table, held in Brisbane on 27 May 2010, and on Code devetopment
at the National Consumer Round Table, held in Metbourne on the 14" of October. We received no direct
approach from consumer groups fo seek further clarification as to our proposal prior to submission. We also
forwarded presentations of the Code to relevant stakeholders as to iis development and answered various
queries as to its operation.

Additionally, regular consultation occurred between the developers of EAL and the operators of the EnergySure
scheme in the UK (including in-person site visits in England with member participants and relevant stakeholders).

it must be noted that the EnergySure Code in the UK was developed during a period where there was a limited
regulatory framework in place to monitor door-step selling. As such, in some ways, the EnergySure Code had to
cover a broader range of likely issues. This is an important factor in understanding the consultation process. The
Code of Practice has been designed to complement and support, not replace, an existing Austratian regulatory
framework which, to date; have been widely consulted on, both by consumer groups and regulatory bodies. This
supplementary role and utility of the Scheme is acknowledged in both EWOV and EWON's submission.
Specifically, EWON states that:

“The activities proposed in the Energy Assurance application supplement the consurner protections provided by
the National Energy Retail Law. Energy ombudsman schemes will continue to deal with individual complaints
from customers about marketing conduct, and we expect a positive refationship and referral process with Energy
Assured Limited. We are therefore pleased to support this initiafive”.
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Foreword by Lord Dubs of Battersea

Welcome to the Association of Energy Supplier's 2009 annual report of the Code of Practice for
the Face to Face Marketing of Energy Supply (“the Code”).

| have been the EnergySure Code Panel chairman since 2004. In the last 6 years, the Governing
Board has employed a progressive approach to the Code and this has resulted in the continued
development of a scheme aimed at improving confidence in energy sales. The results speak for
themselves. Increasing good sales practice and the combined efforts of all the major UK energy
Suppliers had a dramatic effect of reducing complaints by over 99% (measured by energywatch,
now Consumer Focus) on direct selling of energy products.

This is due in part to the success of the Code and its administration, where compliance with the
Code is a necessary part of the induction of any new sales person. For a few this means a swift
exit from the industry when they fail to comply. For the remainder, Sales agents who operate to
this strict code of conduct are able to see their efforts recognised and deliver a service to those
customers who are not able to access these services through any other means.

The Energy Supply industry is changing. Stakeholders are beginning to recognise that those
most exposed to increasing cost of energy are those who are most need help with energy
efficiency and energy management. These stakeholders are aiso recognising the role that
doorstep activity will have in reaching those most in need of assistance with these new
challenges.

[ am encouraged to see the Code embrace the new 2009 requirements from Ofgem and to
continue to go beyond that defined in regulation and legislation to support consumers.

Introduction

The highlight in 2009 was the discussion and agreements with Ofgem regarding further
measures to improve the Customer experience at the doorstep. The results of any changes to
the regulations regarding doorstep selling will be reflected in the 2010 Code Review.

EnergySure members have continued to work closely with other agencies including Trading
Standards to ensure Consumers continue to have access to energy products and services by
professionally trained EnergySure sales agents at the doorstep. It has become increasingly
important to help provide members of the public with information and safeguards to protect them
from the scourge of rogue builders and others who are prepared to commit crimes on the
doorstep to some of the most vulnerable members of our society.

EnergySure, on the other hand, has continued to be cited as an example of how to manage
doorstep activity for the benefit of consumers and presents a major achievement compared to
other sectors.

The Code itself has continued to change. Further developments were reviewed in 2009 and
EnergySure Procedures setting further requirements on member companies and their Sales
Agents were published and can be found on the Energy Retail Association website.

Deloitte have continued to provide services to the Association as Code Auditors and successfully
reviewed members’ compliance with Code for the whole period of 2009. The results of the review
are in section 9.

Read on to find out more about the Code and the EnergySure registration scheme for Energy
Sales Agents.
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An outline of the Code

The code provides a set of requirements which its members must abide by. The requirements
are divided into sections and cover the following areas.

Recruitment: Details the reguirements on members to ensure that they engage only suitable
individuals as sales agents and that they obtain and check references, properly assess their skills
and knowledge, have due consideration that individuals will be the public face of the industry,
and that appropriate security checks are carried out given the role places the Sales Adviser in
direct contact with members of the Public.

Training: Details Sales Agent development of knowledge, their behaviour and appearance and
their customer contact skills and that they meet the additional requirements laid out in the
EnergySure scheme which includes a probationary period where Sales Agent performance on
the doorstep can be assessed.

Registration: Details the requirements for EnergySure scheme registration where accredited
agents have completed the EnergySure training scheme and have their details entered on a
database. Accreditation may be withdrawn if an agent fails to meet standards, and this is also
entered on the database.

Consumer Contact: Details calling times, agent identification, courtesy and avoiding
misunderstanding. It also necessitates sales agents to voluntarily cease contact with a consumer
who clearly indicates that contact is unwelcome.

Providing Information: The Code provides for clear contract forms, explanation of essential
provisions of a contract, explanation of cooling-off period and cancellation rights, contact details;
suppliers will have procedures to verify and confirm to a consumer that they have entered a
contract and are satisfied.

Consumer Complaints: Code members are required to establish complaint handling procedures
and pay prompt attention to complaints. They record complaints and analyse causes to be used
for managing agent performance and improving procedures.

Compensation: When occasionally it does go wrong, the code ensures the concern is answered
promptly and compensation is paid where service has been below the Code’s high standards
where gross misconduct occurs involving proven forgery, a compensation payment of £250 will
be made.

The Code is available in its entirety on-line at: http://www energy-retail.org.uk/
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Our People

Members go to substantial lengths to ensure they employ only appropriate people to undertake
the role of an EnergySure sales agent. It is testament to these efforts that consumer satisfaction

has been maintained while many new employees have entered the service of the energy
suppliers.

Sales Agents who provide services by visiting householders are by their very nature one of the
few concrete "public faces’ of the energy supply companies. As such their behaviour and
appearance is required to be second to none, and increasingly our staff are called upon to be
good Citizens. Doorstep crime, particularly rogue traders and distraction burglars, is committed
on those members of society more vuinerable than most. We ask our sales agents to be vigilant
for these kind of individuals and if these see anything suspicious to report it to their supervisors
or o the police. Fortunately crimes of this kind are rare and new legislation will further curtail the
actions of rogue traders and burglars.

Overall, our Sales Agents are trained to recognise those members of society who are vulnerable
and to treat them with respect and care. The vulnerable and the elderly deserve to feel safe in
their own home and not to be excluded from normal society and the energy suppliers
fundamentally agree with these needs.
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Measuring our Success

With the changes to consumer representation occurring in 2008 with the passing of Energywatch
and the emergence of Consumer Focus as a national advocate and Consumer Direct’'s advisory
service, the information around energy sales previously presented is not yet publicly available.
Members were content that the previously publically available information demonstrated a
substantial and sustained reduction in customer complaints and that this trend from our own
analysis has continued during 2009.
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Governance and Administration

The Code is sponsored by the Association of Energy Suppliers (the Association’) and is
committed to the promotion of best practice in energy selling. Since September 2003, the
Association became part of the Energy Retail Association (ERA). The ERA represents suppliers
in the competitive UK energy market and all the main energy suppliers operating in the domestic
market in Great Britain are members of the ERA - British Gas, EDF Energy, npower, E.ON,
Scottish Power, and Scottish and Southern Energy.

Governance of the Code is being undertaken through the Association. The rules of the
Association require Code Members to comply with the Code and to be subject to the disciplinary
procedures set out in the Code. Whilst membership of the Association is voluntary, compliance
with the EnergySure Code is mandatory for Association members.

The Association has appointed a Code Manager to carry out the supervision, administration and
day-to-day operation of the Code. The Code Manager acts independently of all Members,
putting into place monitoring procedures regarding Member performance, ensuring corrective
action where agreed performance standards are not met and setting sanctions for any breach of
the Code.

In addition, an annual audit of individual Member's compliance with the Code is carried out by the
Code Auditor, an independent body appointed by the Association who is a major firm of
registered auditors.

The Association of Energy Suppliers Board

The operations of Association and the Code are directed through the Association's Board of
Directors. There are seven members of the Board, six of whom are nominated by the ERA
Member companies and the Chairman who also holds the post of Chief Executive of the ERA.
The current (December 2009) Board Members are:

Garry Felgate (Chairman of the Association and Chief Executive of the ERA)
Nigel Howard (British Gas)

Mark Garnett (EDF Energy)

Alan Hannaway (npower)

Helen Hayes (E.ON)

Nigel Hobbs (Scottish Power)

Mark Alden (Scottish & Southern Energy)

& @ & o & o »

The Board met on a regular basis during 2009.

The ERA works closely with the Association who are continuously working to improve sales
practices across the energy supply industry.

The Code Manager

David Laird was appointed in 2006 as Code Manager. The role of the Code Manager is to carry
out the supervision, administration and day-to-day operation of the Code. The Code Manager
reports directly to the Chairman of the Association and acts independently of all Members in
operating the Code, putting into place monitoring procedures regarding Member performance,
ensuring corrective action where agreed performance standards are not met and setting
sanctions consistent with the Code.

To facilitate effective working relationships between the Code Manager and Member Companies
the Association’s Board established a Code Operations Group, comprising operational
management from each Member Company. The Code Operations Group, chaired by the Code
Manager, met on a regular basis during 2009,
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The Code Auditor

Deloitte were appointed as Code Auditor in August 2007. The Code Auditor carries out an
annual audit of individual Member’s compliance with the Code. This audit involves visiting each
Member's operations and carrying out sample testing of the systems and controls that a Member
has in place to enable compliance with the Code. Through the audit process, cpportunities for
improvements in the way in which Members ensure compliance with the Code are identified.

To ensure openness within the Code's governance framework, the Code Auditor has produced
an in-depth report on the results of the Code audits that has been closely reviewed by all of the
Members. Additionally, each Member receives their own in-depth report on the audit findings
relating to that Member.

The Code Manager and the Code Operations group also consider detail issues arising from the
Code Audit to assist in improving day to day operational compliance performance.

The Code Panel

Supporting the Code’s governance framework is the Code Panel, whose members are
independent and come from a variety of backgrounds, including consumer representation and
the wider business field. The Panel is the means whereby appeals from Code Members against
decisions of the Code Manager will be heard, and it will also take an overview of the operation of
the Code and put forward recommendations.

The Members of the Code Panel during 2009 were as follows:

» Lord Dubs of Battersea (Former Chairman of the Broadcasting Standards Council)
Caroline Banks (Retired Director of Consumer Regulation Enforcement Division, OFT)
Tina Tietjen (Chairman: Air Transport User's Council)

Bryn Aldridge (Former Chairman: The Trading Standards Institute)
Stuart Sweetman (Retired MD Post Office Counters Limited)

The Code Panel met regularly in 2009. The Panel were not called upon to hear any appeals from
Members.
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Delivering and Monitoring compliance with the Code

The Association and its Members have allocated significant time and resources to ensuring that
Members are complying with the Code and that the Code has an impact on improving the face to
face marketing of energy supply. Within each Member organisation there is a dedicated
EnergySure Compliance Manager whose responsibility is to ensure that the organisation is
complying with all the requirements of the Code.

Members are required to submit monthly returns to the Code Manager to demonstrate their levels
of compliance with the Code. Where the returns indicate there may have been difficulties with
compliance, the Code Manager will discuss a rectification plan with the Member.

A very important part of the audit process is the identification of opportunities for Members to
improve processes and procedures. Detailed reports are provided by the Code Auditor to each of
the participating member companies after the annual code audit.

The results of the 2009 Code Audit were reviewed by the Code Manager. The issues arising from
the audit which resulted in action plans were also reviewed with members on their completion. As
in 2008, the results of the 2009 compliance audit will be carefully considered by all of the
Members and the Code Manager.

Code Audit Findings - Summary

In 2009, the Code Auditor reported a smail number of areas where members were non-compliant
with the Code over the 12 month period since the last audit.

The level of compliance for the whole 12 months across ail elements of the Code and all
members is shown below;

+ Excellent resulis across
all members 2008
+ Extensive week long
testing
o 87% of all tests carried
out showed full 5%
compiiance with the
Code
e Corrective Action Plans
produced on all areas identified

Classification

Desctiption

High impact, pervasive, systemic o repeated faillure causing non compliance

KMadium impact occasional instances of non compliance

Low impact. isolated Instance of non compliance

S Compliant
Sae

No instances of non cornpliance identified

In interpreting the above analysis it should be noted that the classifications of important and
minor are defined as medium impact and/or occasional or low impact and/or isolated instances of
non compliance and, in such cases, a Member may otherwise be compliant for a substantial part
of the audit period or subject matter being tested. Furthermore, where remediation action was
taken by a Member during the year to prevent further non compliances occurring, the original non
compliance continues to be reported. In the majority of cases, non-compliances were single
failure of compliance (previous examples include not completing the annual reassessments
paperwork properly) or procedural (failures which were identified and corrected before the Code
Audit took place).
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Enforcing a successful Code of Conduct

To ensure full disclosure and openness concerning the pro-active role that the Code Manager
has taken in respect to alleged breaches of the Code and subseguent investigations of such
alleged breaches, the Code Manager presents reports to the Board and to the Code Panel
containing details of Code investigations and emphasising any areas in which Members’ non-
compliance has led to a breach of the Code. Appropriate remedial action is confirmed by the
Code Manager or the Code Auditor and where necessary sanctions were issued in line with
Code Governance., '

There were no instances this year (and four in 2008) where Code Members were investigated for
breaches of the Code.
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Appeals

The Code Manager works closely with all Members and strives to assist Members to comply with
the Code without the need to apply formal sanctions.

There were no appeals made to the Board or Code Panel in 2008 regarding decisions made by
the Code Manager on sanctions or other actions taken to ensure compliance with the Code.

Members have stringent procedures in place to recognise ongoing competence of Sales Agents
and identifying conditions which would result in an EnergySure registered Sales Agent losing
their registered status. Sales Agents are afforded the right to appeal against such a decision both
to the Member withdrawing the registration and also an appeal to the Association itself. The
conditions under which EnergySure registrations are withdrawn can be found in the EnergySure
Code of Practice.

There were ten instances this year where Sales Agents appealed to the Association against
decisions to withdraw their EnergySure registration status. An independent adjudicator was
appointed in each instance and evidence presented by both Sales Agent and Code Member, The
independent adjudicator determined that the original decision to withdraw the registration should
stand in each of the 10 individual cases.
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Report from the Chairman

2009 has seen some significant developments of the Code to embrace improvements in
practices in doorstep selling of energy.

The main changes have heen the review of the Code in relation to the increasing demands for
higher quality of customer information o allow a more informed choice at the doorstep. During
2009 the market review carried out by Ofgem highlighted the importance of direct selling in this
market and acknowledges the efforts made by the Association’s members (the 6 large energy
suppliers in the UK) fo improve. Whilst we have striven to highlight the performance of the energy
sector in this regard, we have recognised the need to maintain and improve the Energy Supply
industry’s reputation and will adopt further measures aimed at improving customer satisfaction
with doorstep energy sales through 2009 and into 2010,

In 2009, complaints about energy sales represent a very small fraction of consumer concerns
received by the Association's members and this continues to be the case. Members continue to
improve their working practices to ensure the sources of such complaints are minimised or
eradicated.

The success this year in the Code Audit, where members performance exceeded all previous
years, is testament to the significant focus on getting it right. The Code Audit is no light exercise.
Members are subjected to a week-long audit of their procedures and on-the-ground practices and
the auditors provide a clause by clause report of their findings. The audit is a positive activity for
members and the auditors often provide further recommendations and observations to help
members in the design and development of their approach to doorstep selling.

We share the important overall results of the Code Audit with key industry stakeholders to
demonstrate transparency and members’ commitment to the Code.

In December the Code Panel hosted the first Stakeholder workshop where senior members of
consumer representative groups were invited to review the Code and current issues with
Doorstep Sales in general. This was a very productive event and has allowed the Association to
review its activities and objectives for 2010.

On a broader front, and to help make the doorstep a safe and welcoming place, we have
engaged with key stakeholders to assist the police and other agencies fight real doorstep
criminals, i.e. those who have no compulsion for asking for a fortune for poor workmanship or
stealing life savings or who care little for destroying the life of vulnerable or elderly people. We do
care and we would add our support to those agencies who are prepared to tackle rogue traders
and doorstep criminals to the full extent possible of the law. The doorstep is frequented by many
whose job is to deliver a top class service from the Avon Lady to the Kleeneze catalogue man.
We seek proportionate measures which allow these and all honest traders to operate and provide
their valuable service but take away the rogue trader at the doorstep for good.

Finally, may | take this opportunity to thank the many thousands of Doorstep Agents working for
member companies who have provided such a positive customer experience and in many cases
real economic benefit. Sales agents have a tough job to do as they are seek is to ensure
customers get the best energy deal, no more no less.

Garry Felgate
Chairman
Association of Energy Suppliers
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