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A""'"<''''' Chadwick 25 November 2010 Manager, Adjudication Branch 
Australian Competition and Consumer Commission 
23 Marcus Clarke Street 
CANBERRA ACT 2601 
richard.chadwick@accc.gov.au 

Dear Dr Chadwick 

Re: Australian Hotels Association Divisions application for revocation of authorisation A90981 and 
substitution of new authorisation A91251 - interested party consultation 

We act for Lion Nathan National Foods. 

We are instructed to respond to your letter 1 November 2010 inviting interested to comment on 
the raised in the application by the Australian Hotels Divisions in New South Wales, 
Victoria., Western Australia., Tasmania., South Australia., the Northern Territory, the Australian Capital 
T",.....t,........., and Queensland for the revocation ofan authorisation (A90987) and substitution with a 
new authorisation (A91257) ("AHA's application"). 

Lion Nathan National Foods appreciates the opportunity to comment on AHA's application. 

1 Precis 

Lion Nathan National Foods considers that the proposed conduct described in AHA's application would 
likely give rise to substantial detriment to the public. It follows that Lion Nathan National 
respectfully submits that the Commission should deny AHA's application. 

Lion Nathan National Foods respectfully submits that a better outcome for competition would be to allow 
the competitive process to occur. Competitive tension is by of individual ne!~oti:atic:ms 
between suppliers and customers for consumed tap and existing formal and informal 
buying and banner groups for off-premise consumed package beer. The competitive tension allows the 
parties to strike a competitive 

2 Lion Nathan National Foods 

Lion Nathan National Foods brings together Lion Nathan, which produces, distributes and markets 
alcoholic in Australia and New Zealand, and National Foods, a food and group. 
company was formed in October 2009, when Kirin Holdings Company Limited completed purchase of 
Lion Nathan National Foods and merged the business with National Foods - which it has owned since 
2007. 

Today, Lion Nathan National Foods employs more than 8,000 people across Australia and New Zealand 
and supplies household-name brands in beer, wine, spirits, milk, fresh dairy foods,juice, cheese and soy 
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beverages. These include Yoplait, Dairy Farmers, Tooheys, PURA, James Boag, COON, Hahn, Wither 
Hills, King Island Dairy, BetTi, and Vitasoy. to name a few. 

Lion Nathan National Foods is a supplier of beer, wine, spirits foods to customers which include 
hotels, pubs, taverns, bars, attached and detached bottle shops, resorts, accommodation establishments 

restaurants fuatareAlIAmemblers 

In addition to direct employment, Lion Nathan National Foods makes a significant contribution to the 
Australian and New Zealand economies, being one offue region's largest purchasers of agricultural 

and an component of the retail, hospitality and tourism industries. 

Lion Nathan National is headquartered in Sydney. National Foods has operations in every 
Australian State as well as New Zealand, Singapore, Malaysia and Indonesia, while Lion Nathan spans 
Australia New Zealand with eight major breweries, one craft brewery, two distilleries, seven wineries 
and 46 liquor outlets (New Zealand only). 

3 Scope of the proposed conduct 

It is not whether AHA's application, ifsuccessful, would affect the beer, wine and spirits division of 
Lion Nathan National Foods as well as the dairy products and juice division of Lion Nafuan National 
Foods. 

IfAlIA's application is intended to affect an divisions, the public detriments from AHA's proposed 
conduct would increase and would not be by any corresponding public benefit. 

4 Convergence of key operating costs of AHA's members 

The Commission has previously authorised divisions of the AHA to conduct collective 
negotiations wifu service providers in and broadcasting. l 

In AHA's application is broadly cast and appears to be intended to cover fue following sectors: 
wagering andlor racing broadcasting, machines, beer (both packaged and tap; and on-premise and 
off-premise), wine, spirits, soft drinks, energy, advertising, insurance, catering, 
communications, superannuation, banking, music, accommodation, employment, IT 
and 

Were AHA's application authorisation to succeed, ability of AHA's members (comprising about 
75% of all hotels in Australia) to collectively for all of their key inputs wou1d result in significant 
consumer and competitive detriment through: 

the convergence of most, if not all, ofthe key"""""·""'''' costs of approximately 75% of aU hotels 
in Australia; and 

a consequent (and significant) reduction in the upon which AHA's members compete with 
each other to attract customers. 

I The Commission's Determination of AHA's application for authorisation A90987, dated 1 March 2006. 
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Therefore, Lion Nathan National Foods submits that the breadth of the proposed conduct is likely to lead 
to significant public detriment through a reduction in competition between AHA's members (whose key 
input costs would be hannonised). 

AHA's members compete with each other in the same geographic catcbment areas 

It is asserted in AHA's application that AHA's members do not generally compete against each other as 
they tend to be geographically separate from each other. 

However, Lion Nathan National Foods' experience is that members of AHA very often compete against 

each other because: 


(a) 	 in the majority of urban, metropolitan and rural locations throughout Australia, hotels, 
pubs, taverns, bars, restaurants and the like that are operated by members (and 
prospective members) of the AHA are found in close geographic proximity to each 
other; and 

(b) 	 consistent with the Commission's previous finding that "venues where drinking takes 
place may have a wider catchment area [than the catchment area for liquor merchants] 
but would still compete with other drinking venues in that area,,,2 the close proximity of 
hotels, pubs, taverns, bars, restaurants and the like that are operated by members (and 
prospective members of) the AHA means that they compete with each other to attract 
customers within the local areas. 

Further, the number of liquor licences issued in Australia is also indicative of the level of competition 
between members (and prospective members) of AHA. The guide to Australian Liquor Licenses issued 
by the Liquor Merchants Association of Australia in October 2010 indicates 5,864 liquor store licenses 
and 7,330 hotel liquor licenses. 

For example, in George St, Sydney: 

• 	 Lion Nathan National Foods has identified 30 premises as hotels on a road 3 kilometres in length; 
and 

• 	 the average distance between each hotel in George St Sydney is approximately 100 metres. 

Lion Nathan National Foods assumes that approximately 75% ofthese hotels are members ofAHA, in 
line with the AHA's estimate on its website,3 or at least "generally more than 50%" of these hotels are 
members of the AHA, in line with the AHA's statement in AHA's application. 

AHA's members compete on non-price and price terms, including by offering: 

2 Detennination by the Australian Competition and Consumer Commission of the application for authorisation by 

Liquor Stax Australia Pty Ltd, 6 October 2010, p.4. 

3 AHA hotel industry data (correct as at January 2010): http://www.aha.org.aul2010.01%20Industry%20Data.pdf. 

It is not clear from this data whether the word "hotels" includes hotels as defined in this letter, or the traditional 

meaning of hotels which are limited to accommodation establishments, or some other definition. 
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• different levels; 

• different quality of facilities; 

• gaming and wagering 

• sports and game facilities; 

• theme events; 

• special events; 

• functions; 

• meeting facilities; 

• fund 

• washroom aids; 

• entertainment; 

• supplier-funded promotional items; 

• drink and food and meal deals; 

• happy hours; and 

• seasonal pricing, 

to differentiate their services and to attract customers. 

Competition between is supported by their suppliers, through promotional and 
other forms ofassistance. For example, in 2010, Lion Nathan National Foods engaged in marketing 
promotional activity with over 3,000 hotels linking sponsorship Melbourne Cup via the 
brand. 

It follows that the statement in AHA's application that its members tend not to compete with each other is 
simply incorrect. 

SUloer'mlflrl<:etlil are not the main competitors of members of AHA 

The AHA asserts that its members' main competitors are 'T"I",'rm,uk,pot majors and other buying groups. 

Two of the majors own hotels, many ofwhich are of the AHA. Those hotels 
would compete with other members of the AHA in their local catchment areas, but they are not in 
many local catchment areas and could not operate as the main competitors in those areas. 

Page 4 
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In addition, supermarkets are not the competitive leaders in relation to the full range of goods and 
services offered by AHA's members. 

The types of products offered by AHA's members include the supply ofalcohol for consumption on
premise and off-premise, pre-packaged snacks and prepared food, cigarettes, entertainment, functions, 
accommodation, music, events, sports facilities, meeting places, gaming and intangible 'atmosphere.' 

It follows that AHA's members offer a different portfolio of products to supermarket majors. 

The portfolio ofproducts offered by AHA's members means that each members' primary competitor is 
likely to be another member of AHA, rather than a supermarket major which offers a different portfolio 
of products. 

Of course, supennarkets may have an effect on the competitive dynamics between AHA's members by, 
for example, providing an alternative source for consumers to purchase their requirements of packaged 
liquor for off-premise consumption. However, in some cases, the substantial differences in the range and 
price of packaged liquor sold by supennarkets in their off-premise liquor stores and AHA's members in 
their on-premise operations often means they are not competitive with each other. 

Concentration of buying power 

In its Final Detennination of the application for authorisation by Liquor Stax earlier this year, the 
Commission noted that "Liquor Stax would make up a small proportion ofthe purchasers in any ofthe 
wholesale markets affected by the conduct. The composition ofthe group, as described in the 
application, is such that the conduct is likely to have little ifany detrimental effect on competition in those 
markets.',4 

In contrast, the membership of the AHA is large - both in absolute and relative tenns. 

For example, and as stated in AHA's application, "generally more than 50%" of potential members of the 
AHA are actual members of the AHA. 

Further, whereas Liquor Stax is a group of family owned and operated community based hotels and bottle 
shops comprising approximately 225 outlets, AHA members comprise about 75%, or 4,805, of the 6,407 
hotels in Australia. 

It follows that AHA's application involves a group that is substantially larger than Liquor Stax and 
AHA's application for authorisation has the potential to cause a substantial increase in the concentration 
of buying power in at least 27 product markets. 

4 Determination by the Australian Competition and Consumer Commission of application for authorisation Liquor 
Stax Australia Pty Ltd, 6 October 2010, p.8. In that application, the Commission considered the relevant markets to 
be the wholesale markets for the acquisition of alcohol, energy, advertising, poker machines, cigarettes, soft drinks, 
insurance, confectionery and communications services. The Commission also found that markets for the retail 
supply of alcohol and allied products may also be affected . (p.4). 
S AHA hotel industry data (correct as at January 2010): http://www.aha.org.aul201O.01%20Industry%20Data.pdf.It 
is not clear from this data whether the word "hotels" includes hotels as defined in this letter, or the traditional 
meaning of hotels referring to only accommodation establishments, or some other definition. 
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A concentration ofbuying power of that magnitude is likely to cause substantial detriments suppliers 
of AHA's members, and ultimately to consumers. 

example, Diageo Australia, Pacific Cascade, Sapporo, 
Amatil, SAB Miller, Brown Fonnan, ConsteUation Wines, Campari, Little 
Pemod Ricard and De Bortoli Wines all compete with Lion Nathan National Foods to supply their 
products to hotels, including those which are members of the AHA. 

If the Commission grants authorisation on the tenns sought, AHA's members are likely to seek to 
leverage the efficiencies arising from their increased bargaining power by choosing to deal with fewer 
suppliers, or skew their purchases towards one supplier, they alcoholic suppliers, 
telecommunications suppliers, suppHers or suppliers other goods or That 
is likely to result in substantial detriments to competitive process. 

Further, the concentration of buying power will cause a material change to the structure of the markets in 
which AHA's members compete with each other, with ofAHA operating as a concerted block 
in negotiations with their suppliers, and non-members of the AHA excluded from those ne:e;ot.iationls. 
This is bound to create a stable oligopoly, with one large, dominant supplier (members of AHA), and 
many smaller suppliers (non-members of AHA) who struggle to compete with the larger supplier. 

Lion Nathan National Foods that this may result in the AHA attracting more members because 
membership of the AHA is not a However, that will only move the structure markets 
in which AHA's members compete towards.monopo!y to the ultimate detriment of consumers. 

8 Decreased product range and no evidence that price rednctions will be passed through 

As set out above, application is authorised, AHA's members will likely have increased ability 
and incentive to acquire products from a single supplier, or significantly skew their purchases towards 
one supplier, in order to achieve cost efficiencies. 

This is to mean that the range of products supplied by AHA's members for on-premise 
consumption wiJI decrease, to the substantial detriment ofconsumers and the competitive process. 

application does not provide any evidence that its members will pass through any costs 
savings to consumers. 

9 AHA's members have a choice of suppliers 

In its submission supporting the application for authorisation, the AHA states that: 

"The counterfactual [to collective bargaining] is individual negotiation. Under that scenario, 
AHA members arefacedwith either oligopoly ... or monopoly...AHA submits that itfaces a 
market structure where suppliers, have substantial power and are able to dictate unfavourable 
terms and conditions". 

This statement is inaccurate for the reasons set out below: 
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• 	 multiple suppliers across a majority of categories: In relation to each of the large number of 
the categories of goods and services to which the application for authorisation relates, AHA's 
members have multiple suppliers from whom they can choose to acquire products. For example, 
in retation to the category "Beverages", according to Attachment A of AHA's application, 
AHA's members have at least 32 individual suppliers available to them. This indicates that, far 
from being faced with "oligopoly or monopoly", AHA's members currently benefit from a 
competitive market in which to acquire beverage products. For example, Lion Nathan National 
Foods understands that in New South Wales alone there are 833 brands of beer available. 
Further, a sample of 20 hotels in Sydney showed that 66 brands of beer were sold by those hotels 
to consumers; 

• 	 existing collective bargaining groups are operational and effective6
; there are already 

numerous collective bargaining groups which are able to negotiate competitive pricing and terms 
for their members. Lion Nathan National Foods estimates that approximately 22% ofon-premise 
hotels that are customers ofLion Nathan National Foods have attached off-premise bottle shops, 
and that approximately 92% of those hotels already participate in existing banner or buying 
groups (that Lion Nathan National Foods recognises and transacts with) for their supplies of 
packaged beer; 7 

• 	 suppliers unlikely to be able to "dictate unfavourable terms": Lion Nathan National Foods 
currently negotiates terms and conditions of supply on an individual basis with single hotels, and 
multiple venue ownership groups on an arm's length commercial basis for on-premise sold beer, 
and with single hotels, banner groups and multiple venue ownership groups for off-premise sold 
packaged beer. While Lion Nathan National Foods cannot comment on the nature of commercial 
negotiations between other suppliers and hotels, it does not, and cannot, "dictate unfavourable 
terms" with its customers, as in a market such as beer, Lion Nathan National Foods seeks to 
make its products available in as many outlets as possible. There are multiple competing 
suppliers to whom hotels and other venues could switch in the event that Lion Nathan National 
Foods sought to impose unacceptable terms and conditions on its customers, and there are no 
costs associated with customers switching to alternative suppliers (other than rights and remedies 
for early termination under beer rights and off-premise packaged beer contracts). Accordingly, 
the statement made in AHA's application does not appear to take into account the dynamic 
nature of competition for the supply of beer to hotels and other suppliers of beer. For example, 
Lion Nathan National Foods' beer rights contracts with hotels are not identical and are the 
subject of negotiations with the relevant hotel; and 

• 	 many hotels (comprising a majority of Lion Nathan National Foods' tap beer sales) already 
benefit from favourable supply arrangements: Beer rights are often negotiated between 
venues and brewers for a period of time in return for financial or structural and marketing 
support. These packages may be structured around rebates, economic incentives, marketing 
support or beer systems/equipment support. Such commercial arrangements are indicative of the 
competitive nature of the market for the supply of beer to hotels and other venues. Far from 
being unable to achieve favourable terms of supply, the existing structure of the market enables 

6 For example, Liquor Stax, Bottle Mart (the Liquor Marketing Group), Thirsty Camel (Liquor Alliance), Local 

Liquor and Liquor Legends. 

7 The reference to "hotels" in this paragraph is not as defined in this letter, but rather refers to traditional hotels, bars 

and integrated hotels. 
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hotels to negotiate from a strong position and to obtain beneficial supply agreements. These 
arrangements create cost reductions and other efficiency (such as and 
equipment support) for customer hotels, which they can choose to pass onto consumers, either 
directly in price or through funding the provision of better services higher quality. 

10 	 The countenactual: existing supply arrangements (including via banner or buying gronps, 
or ownership groups) are competitive 

It is clear that the structure of the markets for the supply of beer and other and services to 
hotels and consumers is competitive. The large number ofalternative and patterns of 
favourable supply terms already achieved by individual, banner group and multiple venue ownership 
groups does not support the AHA's contention that the counterfactual to the authorisation (that is, 
individual negotiation) does would continue to have detriments to competition (and by association, 
consumer welfare). 

Further, and as set out below, Lion Nathan National Foods understands that many AHA members are also 
members of an existing banner or buying groups. 

11 	 Insufficient evidence to support the claimed benefits 

application states that authorisation of the collective bargaining application would lead to public 
benefits including: 

• 	 the promotion of equitable dealings; 

• transaction cost savings; 

.. protection from legal challenge; 

• collective discussions (which are said to be "better than hostility"); and 

.. collective action (which is said to add to the competition in the retail market). 

However, AHA's application does not explain or demonstrate how authorisation would be likely to bring 
about the benefits. 

In previous applications for authorisation, applicants have "",,,,,,r,...t~.rl their applications with: 

.. reports, such as advisers' reports8 and independent reports or articles by industry bodies, 
government authorities9

, and experts academicslO and general experts in the field 
ll 

; 

S Application by Blue Airlines Pty Ltd & Ors on 30 August 2010; Virgin Blue Airlines Pty Ltd & Ors on 6 
May 2010 
9 Applications by Australian Paint Manufacturer's Federation on ] 2 October 2010; Brisbane Marine Pilots Pty Ltd 
on 10 June 2010 
10 Application by Australian Swimmers' Association Incorporated on 5 November 2010 
II Application by Brisbane Marine Pilots Pty Ltd on 10 June 20 I 0 
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such as tables, statistics from company (for example, costs 
estimatesl2

, estimations and projections I3
), and independent sources such as the Australian 

Bureau of Statistics, statistics from other government offices14 and industry surveys; 15 

company documents, such as annual reports,16 strategy documents/' and relevant agJreements:~ 
and correspondence19 (including pro-forma agJreements and correspondence);2o 

It ; orgeneral industry/company details23 including competitors' details24 

It regulator decisions in other jurisdictions?5 

AHA's application includes no evidence to the f likely public """"i""Tl~r" that are l'I<;:<;:P.rtf~tI to 
from authorisation of the AHA's application. 

Lion Nathan National Foods has attempted to interpret AHA's claimed public benefits and responds to 
them as set out below. 

11.1 The promotion of equitable dealings 

AHA's application does not provide any evidence ofconduct engaged in by any supplier which would 
amount to an inequitable dealing or unconscionable conduct. 

the Trade Practices Act is concerned the of competition?6 promotion of 
competition does not necessarily require the promotion of equitable dealings, and equitable dealings do 
not necessarily promote competition. For example, corporations that engage in cartel conduct may deal 
equitably with and customers may obtain an equitable deal in that the prices 

12 Application by Virgin Blue Airlines Pty Ltd & Ors on 6 May 2010 
13 Application by Reclaim Australia Limited on 20 October 2010 
14 Application by Central Queensland Local Government Association & Ors on 10 August 20 to 
IS Applications by Australian Paint Manufacturer's Federation on 12 October 2010; Virgin Blue Airlines Pty Ltd & 

on 6 May 2010 
Application by Australasian Right Association Limited on 30 September 2009 

17 Application by Blue Airlines Pty Ltd & Drs on 6 May 2010 
18 Applications by Virgin Blue Airlines Pty Ltd & Ors on 30 August 2010; Virgin Blue Airlines Pty Ltd & Drs on 6 
May 2010 
19 Applications Australian Paint Manufacturer's Federation on 12 October 2010; Homeworker Code Committee 
Incorporated on 14 October 2010 
20 Applications by Australasian Performing Right Association Limited on 30 September 2009; Australian 
Swimmers' Association Incorporated on 5 November 2010 
21 Application by Blue Airlines Pty Ltd & Ors on 6 May 2010 
22 Application by Australasian Right Association Limited on 30 September 2009; 
23 Applications by Virgin Blue Airlines Pty Ltd & Drs on 30 August 2010; Australian Paint Manufacturer's 
Federation on 12 October 2010; Blue Airlines Pty Ltd & Drs on 6 May 2010 
24 Application by Virgin Blue Airlines Pty Ltd & Drs on 6 May 2010 
25 Application by Australasian Performing Association Limited on 30 September 2009 
26 Section 2 of the Trade Practices Act provides that ''the object of this Act is to enhance the welfare of Australians 
th,.,r",c,h the promotion and mir trading and for consumer " 

Page 9 



MALLESONS STEPHEN JAQUES 


by the carte lists are hannonised, but cartel conduct is deemed by the Trade Practices to 
anticompetitive. 

However, if the promotion equitable dealings is considered an important outcome, Lion Nathan 
National Foods considers that authorisation would not encourage equitable dealings. The 
authorisation is more likely to result in a reduction in competition between AHA's members, a VU""U.Vl 

in consumer choice, and the creation of an asymmetrical supply relationship between AHA's members 
and their suppliers. 

1l.2 Transaction cost savings 

Presumably, AHA that authorisation would result more transactions than status 
quo. 

Lion Nathan National Foods considers that standard form contracts, which are already in promote 
traJ!lSa,ctlCm cost savings. 

Further, transaction cost savings which may arise from collective negotiations are already achieved by 
transactions that occur through ownership and brumer groups. 

11.3 Protection from legal challenge 

The protection from legal challenge afforded to AHA's members is not a public 

11.4 CoUective discussions must be better than hostility 

Competition requires vigorous discussions and there are occasions when such discussions are more 
vigorous others. However, it is not in Nathan National Foods' commercial to be hostile 
towards customers. Lion Nathan National Foods does not consider commercial negotiations with 

including who are members of the AHA, to be hostile. 

Further, collective discussions will not to 'friendly' or 'peaceful' discussions. Lion 
Nathan National can foresee that discussions with a collective bargaining group could be equally 
as hostile as discussions with an individual. 

11.5 Collective action adds to competition in the retail market 

Although buying groups may increase competition (presumably via bringing a number of independents 
together), collective action is more likely to decrease competition than increase it. Most ofPart IV of the 
Trade Practices Act is based on that premise. 

11.6 The authorisation is not required as benefits are achieved in the absence of authorisation 

Lion Nathan National Foods importance ofcompetition, and the need for strong 
independents that are competitive with each other and ownership groups, to drive competition. However, 
authorisation of AHA's application is not required to achieve In fact, Nathan National 
Foods considers that authorisation of AHA's application would competition AHA's 
members and limit consumer choice for the reasons outlined above. 
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Australian o 

The benefits of smaller independents coming together under a marketing and buying banner are already 
achieved through ownership groups and buying banner groups, such as Liquor Stax, Bottle Mart (the 
Liquor Marketing Group), Thirsty CameJ (Liquor Alliance), Local Liquor and Liquor Legends. 
groups are smaller groups than the AHA 27 (thus minimising any public detriment) but are effective in the 
market, as evidenced by fact that most of the packaged beer which Lion Nathan National Foods seUs 
at the wholesale level in Australia to customers is via a banner 
National Foods understands that AHA's members may also be members of a 
banner group. As such, authorisation would add limited pubJic benefit to the status quo. 

Lion Nathan 
buying 

11.7 The authorisation would reduce competition between AHA members 

For the reasons outlined above, the conduct for which authorisation is sought would reduce competition 
between AHA's members and, through result in considerable public detriment. 

That outcome could not be classified as a net public benefit. Indeed, section 90(6) ofthe Trade Practices 
Act make it clear that of authorisation pursuant to section 88( 1) of the Trade Practices Act may 
only be made where the arrangements would result "in a benefit to the public and that that benefit would 
outweigh the detriment to the public constituted by any lessening of competition that would result [from 
the arrangement]." 

There are clear that authorisation of AHA's application would not 
by the AHA and would be more likely to result in reduced opportunities 
members to compete with each other, to the detriment of consumers. 

Such an outcome may lead to limited additional buying efficiencies for AHA members, but any such 
benefit would not "outweigh the detriment to public constituted by any of competition" 

competitive" as suggested 
.n(',,,.nlr,,,,~<: for 

the authorisation. 

11.8 	 The authorisation would not result in any material increase in the ability of AHA members 
to obtain efficient supplies of products 

For the reasons set out above, all hotels (including AHA's members) can access competitive supplies of 
beer a number ofcompeting suppliers. Accordingly, the: 

• 	 competitive nature of supply to single hotels, banner groups and multiple venue ownership 
groups, which enables all level ofhoteIs to achieve favourable, and, in Nathan National 
Foods' competitive, supply terms; 

• 	 potential for the authorisation to result in supply relationships between AHA's 
members and their suppliers in respect of a wide range ofgoods and and 

• 	 reduction in competition between AHA's members due to input cost convergence and increased 
incentives to reduce the of products supply to consumers, 

mean that the authorisation would not result in a net public benefit. 

27 Liquor Stax has over 225 outlets, Bottlemart has over 750 outlets, Thirsty Camel has 450 outlets, and Local 
Liquor has over 250 outlets 
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11.9 	 The authorisation would benefit members, but would Dot benefit the wider public 

As discussed, Lion Nathan National considers that the proposed authorisation would result in 
substantial detriments to competition and would not result in any net benefit to the wider public, due 
primarily to the likely reduction in competition and consumer choice from it 

In addition, is a substantial that authorisation would industry position enjoyed 
by the AHA. The authorisation would create strong incentives for non-members of the AHA to join the 
AHA in order to enjoy the benefits ofthe authorisation. 

In 'culnstanc:es, there is a substantial risk an eni:argc:l<i AHA would have: 

• 	 anti-competitive buying power, which may enable AHA's members to extract unreasonable 
supply terms from competing suppliers; 

• 	 increased harmonisation of input costs across a wider number of competing hotels, and reduced 
opportunities to compete on price offering multiple goods and services by the 
authorisation application; 

• 	 reduced incentives across a wider number hotels to on and price 
terms for the supply of the relevant goods and services. This in turn would undermine the 
U2ll~estion that cost efficiencies would be passed on to customers. It is not clear that they would; 

and 

increased harmonisation of the range ofgoods services offered, again across a wider number 
ofcompeting hotels; and. 

it may provoke the clubs movement28 to apply for authorisation on similar terms, thereby 
exacerbating detrimental ofAHA's application?9 

Such an outcome might benefit the AHA (through increased membership) and its (through 
.......''''t.~.. harmonisation and transparency, and reduced competitive uncertainty). However, it could not be 
considered to result in a net benefit to the public in the terms required under section 90(6) of the Trade 
Practices Act. 

In particular, the wider public - the multiple suppliers to AHA's members and customers 
members - would see limited or no benefit from authorisation. 30 For example, the proposed 
authorisation would not: 

28 Lion Nathan National Foods understands that there are approximately 7,521 Club venues to the Liquor 
Merchants Association ofAustralia. 

29 In New South Wales alone, approximately 90% of the 1,500 are clubs in New South Wales are 

members ofClubs NSW: 

http://www.clubsnsw.com.auf AMlContentManagerNetlHTMLDisplay.aspx?ContentID==37188&Section=Abouc Us 

1 

30 See, in particular, Re ACI Operations Ltd (l991) ATPR (Com) 50-108. 
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• result in economic development or encourage investment. The existing supply relationships 
enable efficient levels of supply to be achieved in a competitive environment, and appropriate 
levels of competition between hotels to take place on both price and non-price tenns. However, 
the proposed authorisation is more likely to reduce incentives for economic development by 
individual members of the AHA; 

• foster business efficiency or industrial rationalisation. While the tenns on which supply of the 
relevant goods and services may be efficient as regards AHA's members, suppliers would be 
limited in their ability to create efficient cost structures, as a reduction in the range of products 
acquired by AHA's members (particularly in on-premise) may incentivise suppliers to take steps 
to ensure their products are acquired 'at any cost'. Such asymmetrical supply relationships are 
likely to undennine the efficient allocation of resources on the supply side, and may ultimately 
impact security of supply and the longer tenn costs on which goods can be supplied to AHA 
members; 

• improve the quality and safety ofgoods and services and expansion ofconsumer choice. Lion 
Nathan National Foods does not consider that the proposed authorisation would result in any 
improvement in the current high quality of goods or services supplied; or 

• promote dealings that are more equitable than already exist. 

In any event, even if the authorisation were to result in certain public benefits, Lion Nathan National 
Foods considers that none of those benefits would be sufficient to outweigh the detriment to competition 
that the authorisation would lead to, in the fonn of reduced non-price and price competition between 
AHA's members and decreased consumer choice. 

Conclusion 

Lion Nathan National Foods respectfully submits that the Commission should reject AHA's application 
on the basis that: 

• 	 the public benefits claimed will not flow from the authorisation, for the reasons set out above; 

• 	 the proposed authorisation would result in substantial and overarching competitive and consumer 
detriments; and 

• the AHA has provided no evidence in support of its claims of benefit. 

Please contact us if the Commission requires any further information. 
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MALLESONS STEPHEN JAQUES 

Australian Competition and Consumer Commission 25 November 2010 

Yours sincerely 

Tamara Hunter 

Solicitor (Competition Law & Regulatory Group) 

Direct line +61 2 9296 2897 

Email tamara.hunter@mallesons.com 


Sharon Henrick 

Partner (Competition Law & Regulatory Group) 

Direct line +61 2 9296 2294 

Mobile +61 (0) 438323765 

Email sharon.henrick@mallesons.com 
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