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Summary 
The ACCC proposes to grant authorisation to the Central Queensland Local Government 
Association on behalf of its member councils to conduct a joint tender for the provision of green 
waste mulching services and for each council to enter into separate contracts with the successful 
tenderer/tenderers.  

The ACCC proposes to grant authorisation for a period of 5 years.   

The Regional Councils of Banana Shire, Rockhampton, Central Highlands, Gladstone and Isaac 
(Member Councils) have collectively agreed to run a regional green waste mulching tender. The 
Member Councils have consented to the Central Queensland Local Government Association 
(CQLGA) developing the regional tender process on all of the councils’ behalf.  

All of the Member Councils (excluding Isaac Regional Council) have previously participated in 
a Green Waste Contract which came into effect in 2006 and was due to expire in December 
2009. The Councils extended that contract by 9 months with a possible further extension of 3 
months, if required while they seek authorisation of the proposed new tender. CQLGA submits 
that the 2006 collective contract achieved good results with regards to price and service 
arrangements for all participating councils.  

CQLGA sought and was granted interim authorisation to prepare tender documents and invite 
tenders from interested parties, to evaluate tender submissions, to prepare tender 
recommendations and to allow Council executives to endorse recommendations. The interim 
authorisation did not extend to the Councils entering into contracts with the successful 
tenderer(s). Since interim authorisation was granted, tender documents for the regional contract 
have been drawn up and are being advertised in State and local papers. Individual tender 
briefings are being held in the near future as each tenderer issues a Service Schedule outlining 
the services that they can provide. 

Due to the considerable amount of green waste generated in the Central Queensland region, the 
Member Councils have been mulching the green waste and utilising it for various purposes 
including landscaping and erosion control. This process has been part of continuing good waste 
management practice to ensure that green waste is diverted from landfill. 

The Member Councils submit that their intention to develop a joint tender process is for the 
purpose of obtaining the most cost and resource effective contract across the region. Due to the 
long distances between each town, and from the coast, and the relatively small population bases 
of each Council, individual green waste contracts have proved expensive, or in some cases, 
Councils have not been able to attract a service at all.  

Authorisation to contract for a period of three years with a possible 2 year extension has been 
sought by CQLGA.   

The ACCC notes that the tender contract would likely result in a number of significant public 
benefits. These benefits including cost savings for the respective Councils and ratepayers, access 
to green mulching services for all Member Councils, significant environmental benefits and 
efficiency gains in the provision of green mulching services.  

Based on the information currently before it, the ACCC considers that the likely benefits 
outweigh any likely detriments, so is proposing to grant Authorisation for five years.  
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The ACCC will now seek further submissions from the applicants and interested parties in 
relation to this draft determination prior to making a final decision. The applicants or interested 
parties may also request a conference to be held to make oral submissions on the draft 
determination.  
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1. The application for authorisation 
 
1.1. On 5 August 2010 the Central Queensland Local Government Association (CQLGA) 

lodged application for authorisation A91246 with the ACCC.  
 
1.2. The applicants seek authorisation to enter into arrangements that may breach section 45 

of the Act.  
 
1.3. Authorisation is a transparent process where the ACCC may grant immunity from legal 

action for conduct that might otherwise breach the Trade Practices Act 1974 (the Act).   
 
1.4. The ACCC may ‘authorise’ businesses to engage in anti-competitive conduct where it 

is satisfied that the public benefit from the conduct outweighs any public detriment.   
 
1.5. The ACCC conducts a public consultation process when it receives an application for 

authorisation, inviting interested parties to lodge submissions outlining whether they 
support the application or not.   

 
1.6. Further information about the authorisation process is contained in Attachment A.   
 
1.7. A chronology of the significant dates in the ACCC’s consideration of this application is 

contained in Attachment B. 
 
1.8. Application A91246 was made pursuant to Form B, under sections 88(1) and 88(1A) of 

the Act: 
 

 to make and give effect to a contract, arrangement or understanding, a provision of 
which is or may be an exclusionary provision within the meaning of section 45 of the 
Act; 

 
 to make and give effect to a contract or arrangement, or arrive at an understanding, a 

provision of which would have the purpose, or would have or might have the effect, of 
substantially lessening competition within the meaning of section 45 of the Act; 

 
 to make and give effect to a provision of a contact, arrangement or understanding, a 

provision of which is, or may be, a cartel provision and which is also, or may also be, an 
exclusionary provision within the meaning of section 45 of that Act; 

 
 to make and give effect to a contract or arrangement, or arrive at an understanding a 

provision of which would be, or might be, a cartel provision (other than a provision 
which would also be, or might also be, an exclusionary provision within the meaning of 
section 45 of that Act. 

 
1.9. In particular, CQLGA applied for authorisation of a joint tender for the provision of 

green waste mulching services. CQLGA seeks authorisation for a minimum 3 year 
period with a possible extension of 2 years.  

 
1.10. CQLGA has sought the authorisation on behalf of its member councils which include 

Banana Shire, Rockhampton Regional, Central Highlands Regional, Gladstone 
Regional and Isaac Regional Councils (member councils).  
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1.11. The CQLGA will invite tenders on behalf of member councils for the supply of green 
waste mulching services and possible value adding.   

 
1.12. Green waste means organic material generated from gardens and lawns and includes 

putrescibles garden organics (grass clippings), woody garden organics, trees, limbs, 
stumps, and rootballs but excludes food wastes.  

 
1.13. The five member councils have previously mulched green waste and utilised it for 

various purposes including landscaping, erosion control, composted with biosolids and 
given it away for free to residents and landscapers.  

 
1.14. Tender documents will be prepared by CQLGA in association with its member councils 

and tenders will be invited from interested parties wishing to provide green waste 
mulching services.  

 
1.15. Tenderers may submit tenders for one or more of the separable portions and the 

successful tenderer(s) will be required to enter into separate contracts with each council 
respectively. The applicant has clarified that the term ‘separable portions’ refers to the 
ability for tenderers to offer their choice of service. For example, a tenderer may wish 
to simply mulch the green waste, or alternatively to mulch and value add through some 
additional process or service. The applicant reiterated that ‘separable portions’ as 
referred to in the application for Authorisation did not refer to a geographical division 
of the regions for tender.  

 
Interim authorisation 
 
1.16. The ACCC granted interim authorisation to the Applicants on 2 September 2010, 

allowing CQLGA to: 
(a) prepare tender documentation and invite tenders from interested parties for the 

provision of green waste mulching services in their respective regions; 
(b) evaluate tender submissions; 
(c) prepare tender recommendations to the respective Council executives; and 
(d) allow the Council executives to endorse recommendations of the tender panel and 

to negotiate contract terms and conditions with prospective tenderers.  
 
1.17. Interim authorisation does not extend to the Councils entering into contracts with the 

successful tenderer(s).  
 
1.18. The ACCC is of the view that interim authorisation is unlikely to materially alter the 

status quo in the relevant markets. 
 
1.19. The ACCC notes that the participating councils, with the exception of Isaac Regional 

Council, have previously collectively tendered for green waste mulching services.  
 
1.20. No objections have been raised to the request for interim authorisation.  
 
Chronology  
 
1.21. Table 1.1 provides a chronology of significant dates in the consideration of this 

application.  
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Table 1.1: Chronology of application for authorisation A91246 

DATE ACTION 

10 August 2010 Lodgement of application and supporting submission. 

13 August 2010 Public consultation process begins. 

23 August 2010 Closing date for submissions on interim authorisation. 

2 September 2010 Decision to grant interim authorisation. 

10 September 2010 Closing date for submissions from interested parties. 

22 November 2010 Draft Determination issued. 

November/December 

2010 

Public consultation on draft determination (including any conference 

if called.)  

January/February 2011 Final determination.  
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2. Background to the application 
 
The applicant 
 
2.1. The applicants are Local Government Authorities under the Local Government Act 

1993 (Qld). The applicants came into being on 15 March 2008 as a result of 
Queensland State Government legislation – the Local Government Reform 
Implementation Bill 2007 – an Act to provide for the implementation of structural 
reform of local governments. The reform has included the amalgamation of the sixteen 
(16) former councils into five (5) regional councils. 

 
2.2. Table 2.1 provides a list of the 16 former councils that have amalgamated to create the 

five councils subject of this authorisation. 
 
Table 2.1 Amalgamated Councils 
 
New Council Former Councils 
Banana Shire Council Banana Shire Council 

Taroom 
Central Highlands Regional Council Emerald Shire Council 

Peak Downs Shire Council 
Duaringa Shire Council 
Bauhinia Shire Council 

Gladstone Regional Council Gladstone City Council 
Calliope Shire Council  
Miriam Vale Shire Council 

Isaac Regional Council Broadsound Shire Council 
Nebo Shire Council 
Belyando Shire Council 

Rockhampton Regional Council Rockhampton City Council 
Fitzroy Shire Council 
Livingstone Shire Council 
Mount Morgan Shire Council  

 
2.3. The local government areas administered by the applicants are located in Central 

Queensland and have a combined area of 175,977 square kilometres. A map showing 
the geographic locations of the member councils is contained in Attachment C.  

 
2.4. The combined population of the five Regional Councils is approximately 226,594. 
 
 
The Waste Industry1  
 
2.5. Local government is responsible for the collection, treatment and disposal of municipal 

waste from households and commercial premises.  
 

                                                 
1 The information in the following section has been primarily derived from: Michael Wilson, Waste Disposal 
Services in Australia, Industry Report Q9634, IBISWorld, 2010.  
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2.6. The larger the size of the local government the more likely its waste collection and 
disposal services are contracted out to private operators.   

 
2.7. Disposal services are moving away from landfill to embrace greater recycling, alternate 

disposal methods and energy generation. In Queensland in 2006, about 90% of green 
waste was diverted from landfill.  

 
2.8. The size and location of a local government has a significant bearing on whether local 

governments provide kerbside recycling services. The smaller and more remote the 
local government, the less likely kerbside recycling services will be provided. 

 
2.9. Government regulation and policy pertaining to the environment is a significant factor 

in the behaviour of local government in respect of waste disposal, treatment, 
minimisation and/or recycling.  

 
2.10. For many local councils, decisions on the treatment, processing and disposal of waste 

are driven less by the pricing of the alternate disposal services, and more by the 
environmental impact of the method of disposal.  

 
2.11. Many local governments are required to prepare waste management plans and have 

responsibility for implementing any targets regarding waste.  
 
2.12. This has lead to policies by local and state government to increase recycling rates by 

increasing landfill levies, providing paper and organic municipal recycling collection 
services and more stringent regulations on the disposal of waste.  

 
2.13. Local government regionalisation developments provide opportunities to gain 

economies of scale and should benefit the larger waste disposal operators who are able 
to tender for larger contracts.  

 
2.14. Some very large operators and many small operators compete for local government 

tenders on the basis of price and level of service. 
 
2.15. Competition on service provision can also include regularity of service, providing 

varying pick-up quantities, picking up on time, cleanliness of pickup and container 
conditions.  

 
Barriers to Entry 
 
2.16. Barriers to enter the waste industry are generally high and increasing, although they 

vary somewhat for different segments of the industry.   
 
2.17. The industry is undergoing consolidation, with larger operators increasingly offering a 

larger range of collection, treatment, processing and disposal services.  
 
2.18. Alternative waste processing technologies can be highly capital intensive.  
 
2.19. Entry into the green waste mulching industry however appears to only require the 

acquisition of suitable mulching equipment which can be transported to meet mulching 
service requirements.  
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Regulation of Industry 
 
2.20. The relevant Queensland legislation and policies relating to waste management are the 

Environmental Protection Act 1994, Environmental Protection (Waste Management) 
Policy 2000 (Qld), and Environmental Protections (Waste Management) Regulation 
2000 (Qld).  

 
2.21. The Policy provides a strategic framework for managing waste in Queensland.  
 
2.22. State Government departments and local governments undertake strategic waste 

management planning to encourage sustainable waste management practice. 
 
2.23. Councils in Central Queensland have developed the Central Queensland Waste 

Management Strategy (CQWMS) with the cooperation of councils across the region.  
 
2.24. The purpose of the CQWMS is to develop methods to reduce waste production, 

promote resource recovery and to realise better management of solid wastes and 
secondary resources within the CQLGA region.  

 
2.25. The CQWMS will promote the following objects: 
 

 Produce economic benefits for the region via cost savings, employment and 
business generation; 

 Reduce the risks to Councils and public in the operation of waste services; 
 Promote resource sharing and utilisation between Councils (knowledge, 

contracts, staff, plant, facilities etc) 
 Increase efficiency and professionalism in the operation and management of 

wastes; 
 Increase waste management and utilise knowledge within the community; and 
 Show strong societal leadership in the area of sustainable development.  

 
2.26. Regional contracts have been a key focus of the CQWMS, as member councils have 

agreed to undertake joint tendering for waste and recyclables collection and processing 
in order to: 

 
 Increase the interest from within the waste industry by undertaking more viable 

tenders that includes a larger catchment area and therefore result in a more 
competitive price for waste services;  

 Implement the structural reform processes advocated by the State government 
including the associated EPA Waste Management Policy; 

 Reduce overall cost and increase logistic effectiveness for green waste mulching 
services in Central Queensland. Many Central Queensland communities have 
been unable to participate due to the small size of the populations of each 
council and the transport logistics associated from living inland from the major 
population centres; 

 The joint contract approach reflects the aims and objectives of the CQWMS and 
the intent of the DERM Waste Management Policy.  
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Existing Green Waste Arrangements in the Applicant’s Region 
 
2.27. All member councils absent Isaac Regional Council, were members to the second 

Regional Green Waste Contract which came into effect in 2006 and was due to expire 
in late 2009, but was extended by 9 months, with a possible further extension of 3 
months if required. 

 
2.28. The applicant submits that the difficulties in obtaining mulching services for the 

respective regional councils was what prompted the first Regional Green Waste 
Contract.   

 
2.29. The CQLGA submits that this collective contract achieved good results with regards to 

price and service arrangements for all participating councils.   
 
 
Existing Authorisations  
 
2.30. The ACCC has previously considered applications for authorisation from local councils 

that deal with similar conduct to that proposed by the Applicants. Whilst no 
authorisation has dealt with green waste mulching specifically, similar conduct 
pertaining to other types of waste have been considered. Some of these are summarised 
below: 

 
Authorisation A91087 
 
2.31. On 13 August 2008 authorisation A91087 was granted to CQLGA on behalf of 

Rockhampton Regional Council, Gladstone Regional Council, Central Highlands 
Regional Council and Isaac Regional Council to conduct a joint tender for the provision 
of waste, recyclables and ancillary waste services in their combined local government 
areas and offer contracts to the successful tenderers until 31 December 2018. 

 
2.32. In granting Authorisation, the ACCC considered that the proposed arrangements were 

likely to produce efficiencies in relation to the collection and processing of waste and 
recyclables, which would result in cost savings for the municipalities and their 
ratepayers. Furthermore the proposed arrangements were likely to produce 
environmental benefits due to the introduction of best practice recycling and processing 
with a resulting diversion of waste from landfill.   

 
Authorisation A91180 
 
2.33. On 6 November 2009, the ACCC granted authorisation A91180 for 20 years to allow 

four Sydney councils to jointly tender and contract for the provision of all municipal 
putrescible waste transfer, processing and disposal services in their respective local 
government areas. 

 
2.34. In granting Authorisation, the ACCC considered that the proposed arrangements were 

likely to produce more efficient service delivery and reduced costs of waste 
management services. The conduct would also potentially result in increased 
competition, greater resource recovery and environmental benefits, by providing a 
sufficient waste stream to underwrite investment in new Alternative Waste 
Management Technology. .  
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Authorisation A91096 
 
2.35. On 29 November 2008, the ACCC granted authorisation to six inner Sydney councils 

to jointly tender and contract for services to transfer, process and dispose of food and 
garden organic waste and market and sell any end products in the respective local 
government areas until 31 January 2020. 

 
2.36. In granting Authorisation, the ACCC concluded that the proposed arrangements were 

likely to produce efficiencies in relation to service delivery and administration, which 
will result in cost savings for the related councils and its ratepayers; and a reduction in 
environmental damage from waste production and management.    
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3. Submissions received by the ACCC 
 
3.1. The ACCC tests the claims made by the applicant in support of an application for 

authorisation through an open and transparent public consultation process.  To this end 
the ACCC aims to consult extensively with interested parties that may be affected by 
the proposed conduct to provide them with the opportunity to comment on the 
application.   

 
3.2. Broadly, CQLGA on behalf of its member councils submits that as part of the 

continuing good waste management practice, a tender is sought to mulch green waste 
so that it is diverted from landfill. This is to ensure that suitable equipment and pricing 
is obtained in the region that otherwise would not be serviced by the mulching industry. 
Further, a tender would allow councils to effectively engage with their communities to 
develop a regional collaborative waste management approach that will deliver 
ecologically sustainable outcomes for the future.   

 
3.3. The ACCC sought submissions from twenty-four (24) interested parties potentially 

affected by the application, including competitors within the waste industry and 
interested associations and agencies.  

 
3.4. The ACCC received public submissions from: 
 

 The Local Government Association of Queensland Ltd (LGAQ) and 
 

 Tropical Mulch Group t/a Tree Recyclers (Aust) Tropical Mulch Pty Ltd. 
 
3.5. The LGAQ supports the application for authorisation. LGAQ submits that the 

arrangement would be aligned with State government reform principles of long term 
viability and sustainability of councils, and would create financial, social and 
environmental benefits to the respective communities.  

 
3.6. Tropical Mulch Group supports the application for authorisation and submits that no 

commercial disadvantage would exist through the establishment of this arrangement. 
Further Tropical Mulch Group actively encourages a more consistent approach towards 
the tendering of green waste management and is willing to participate in the tendering 
process.  

 
3.7. The views of CQLGA and interested parties are further outlined in the ACCC’s 

evaluation of the Regional Green Waste Mulching Tender in Chapter 4 of this 
determination. Copies of public submissions may be obtained from the ACCC’s 
website (www.accc.gov.au/AuthorisationsRegister) and by following the links to this 
matter. 
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4. ACCC evaluation 
 

4.1. The ACCC’s evaluation of the Regional Green Waste Mulching Tender is in 
accordance with the following statutory tests: 

 
4.2. For applications made under section 88(1) of the Act, sections 90(6) and 90(7) state 

that the ACCC shall not authorise a provision of a proposed contract, arrangement or 
understanding, other than an exclusionary provision, unless it is satisfied in all the 
circumstances that: 
 the provision of the proposed contract, arrangement or understanding in the case of 

section 90(6) would result, or be likely to result, or in the case of section 90(7) has 
resulted or is likely to result, in a benefit to the public and 

 that benefit, in the case of section 90(6) would outweigh the detriment to the public 
constituted by any lessening of competition that would result, or be likely to result, 
if the proposed contract or arrangement was made and the provision was given 
effect to, or in the case of section 90(7) has resulted or is likely to result from 
giving effect to the provision.  

 
4.3. For applications made under section 88(1A) of the Act, sections 90(5A) and 90(5B) 

state that the ACCC shall not authorise a provision or a proposed contract, arrangement 
or understanding that is or may be a cartel provision, unless it is satisfied in all the 
circumstances that: 
 A provision, in the case of section 90(5A) would result, or be likely to result, or in 

the case of section 90(5B) has resulted or is likely to result, in a benefit to the 
public and; 

 That benefit, in the case of section 90(5A) would outweigh the detriment to the 
public constituted by any lessening of competition that would result, or be likely to 
result, if the proposed contract or arrangement were made or given effect to, or in 
the case of section 90(5B) outweighs or would outweigh the detriment to the public 
constituted by any lessening of competition that has resulted or is likely to result 
from giving effect to the provision.  

 
4.4. For more information about the tests for authorisation and relevant provisions of the 

Act, please see Attachment A. 
 
The relevant area of competition 
 
4.5. The first step in assessing the effect of the conduct for which authorisation is sought is 

to consider the relevant area of competition affected by that conduct. 
 
Applicant’s Submission 
 
4.6. CQLGA submits the relevant area of competition is the market for mulching services. 

Specifically, suitably qualified persons with the right equipment for the provision of 
mulching services.  

 
4.7. The applicant submits that the industry is dominated by a small number of service 

providers, the majority of which are not local to the region. 
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4.8. The applicants advise that in 2006 an advertisement seeking tenders from suitably 
qualified persons for the provision of mulching services was placed and received 
expressions from 5 mulching companies with the successful tender being offered by 
Kevin Curran of Tropical Mulchers Pty Ltd. The Applicants note that none of the 
tenderers were local businesses within the region.  

 
4.9. None of the interested parties submitted a view on the relevant area of competition.   
 
The ACCC’s View 
 
4.10. The ACCC understands that Queensland mulching service providers are located in the 

South East and North East (Cairns) corners of the State, but transport mulching 
equipment up and down the coast as required.  

 
4.11. For the purposes of assessing this application, the ACCC considers that the relevant 

area of competition is: 
 

 the supply of mulching services in Central Queensland.   
 

4.12. The geographic boundaries of this area of competition would likely be inclusive of the 
entire Central Queensland Region.  

 
4.13. The ACCC does not consider that its assessment will be strongly influenced by possible 

variations in precise market definition.  
 
 
The counterfactual 
 
4.14. The ACCC applies the ‘future with-and-without test’ established by the Tribunal to 

identify and weigh the public benefit and public detriment generated by conduct for 
which authorisation has been sought.2 

 
4.15. Under this test, the ACCC compares the public benefit and anti-competitive detriment 

generated by arrangements in the future if the authorisation is granted with those 
generated if the authorisation is not granted.  This requires the ACCC to predict how 
the relevant markets will react if authorisation is not granted.  This prediction is 
referred to as the ‘counterfactual’. 

 
Applicant’s Submission 
 
4.16. The applicant submits that due to the long distances and remote locations of each town,  

and the relatively small population bases, individual green waste contracts have proved 
expensive, or in some cases, councils not being able to attract a service at all. 

 
4.17. In the absence of authorisation to jointly tender, Regional councils would have to 

obtain individual green waste mulching contracts specific to their individual 
boundaries.   

                                                 
2  Australian Performing Rights Association (1999) ATPR 41-701 at 42,936.  See also for example: Australian 

Association of Pathology Practices Incorporated (2004) ATPR 41-985 at 48,556; Re Media Council of 
Australia (No.2) (1987) ATPR 40-774 at 48,419. 
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4.18. This could potentially result in significantly less interest being generated for tender 

bidding and hence a decrease in competitive bidding for the provision of green waste 
mulching services.  

 
4.19. Where green waste mulching services could not be obtained by a local council, green 

waste would be diverted to landfills. 
 
Interested Party Submissions 
 
4.20. The LGAQ submitted that if the authorisation was not granted: 
 

...each council will call a separate tender. This may result in a number of different contractors 
operating within the region or the retention of the status quo with one contractor separately servicing 
each council area. This will ultimately be a greater financial and environmental cost to the Councils 
and communities involved as no economies of scale will be achieved. 

 
The ACCC’s View 
 
4.21. The ACCC considers that absent authorisation for a Regional Green Waste Mulching 

Tender, individual councils would call for separate tenders.  
 
4.22. The ACCC notes that absent authorisation, some member councils have tendered 

jointly for green waste mulching services in the past. However, given the greater 
awareness of competition law and the recent introduction of cartel provisions, the 
ACCC considers that it is unlikely that member councils would act jointly without 
authorisation. 

 
4.23. The ACCC also considers that without authorisation, some councils may form the view 

that their individual green waste stream is too small to attract mulching service 
providers and either just divert to landfill or attempt to process the waste themselves.  

 
Public benefit 
 
4.24. Public benefit is not defined in the Act.  However, the Tribunal has stated that the term 

should be given its widest possible meaning.  In particular, it includes: 
 

…anything of value to the community generally, any contribution to the aims pursued by society 
including as one of its principle elements … the achievement of the economic goals of efficiency 
and progress.3 

 
The Applicant’s Submissions  
 
4.25. The applicant submits that the proposed arrangements for a Regional Green Waste 

Mulching Tender will deliver significant financial, social and environmental benefits to 
their respective communities. 

 
4.26. The CQLGA submits a Regional Green Waste Mulching Tender will deliver public 

benefits to a number of beneficiaries including: 
                                                 
3  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,677.  See also Queensland Co-operative Milling Association Ltd 

(1976) ATPR 40-012 at 17,242. 
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 the councils; 
 the ratepayers; 
 the regional community; 
 the waste industry businesses that will have a greater opportunity to tender for the 

contract.  
 
4.27. In particular, the Applicants believe there are a number of cost saving benefits to the 

regional councils and their respective communities that will result if the conduct is 
authorised:  
 A joint tender will provide financial benefits to councils who previously contracted 

individually through a collective lower price.  
 The arrangement will result in one regional price for all councils regardless of their 

distance from urban areas in the region.  
 A decline in interest for tenders would potentially result in higher prices for local 

councils and less favourable conditions upon which services are provided.  
 Based on experience, a collective regional approach is the most appropriate way of 

attaining equitable benefits for the communities of all member councils.  
 

4.28. The Applicants also submit that the proposed arrangements will result in improved 
access to mulching services to a number of inland councils who previously could not 
attract a contractor due to the long distances and low volumes of green waste. Through 
a Regional Green Waste Mulching Tender, a regular and affordable service to inland 
councils will be achieved. 
 

4.29. Further, the Applicants submit that a number of environmental public benefits will flow 
from the proposed arrangement, namely: 
 Diversion of a significant amount of organic waste from landfills in the region 

means environmental and economic cost savings associated with the landfill (more 
airspace, less inert material buried) and the environment in general (recyclables 
reused); 

 Creation of a more effective and efficient waste management system through a 
‘whole of region’ approach with the inclusion of councils not previously involved 
in green waste recycling; 

 Further investigation into value adding the mulched waste due to the combined 
volumes collected; 

 Implementation of the objectives and actions of the Central Queensland Waste 
Management Strategy; 

 Conformity and compliance with the Queensland Department of Environment and 
Resource Management (DERM) Waste Management Policy and Regulation. 

 
4.30. Finally, the Applicants submit that the proposed Regional Green Waste Mulching 

Tender will result in substantial efficiency gains through the optimisation of service 
efficiencies through a collective service that is able to operate viably in a region where 
the majority of population bases are small and distances between towns are 
considerable. 
 Significant transport and servicing savings for the waste industry will be achieved 

due to combined tonnages and the rationalisation of collection routes.  
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Interested Party Submissions 
 
4.31. The LGAQ submits that the following public benefits are likely to occur should a 

Regional Green Waste Mulching Tender be authorised: 
 Delivery of significant financial, social and environmental benefits to their 

respective communities; 
 Potential reduced costs to ratepayers by one contractor providing the service across 

the councils involved; 
 Consistency of services across the region will facilitate better environmental 

outcomes.  
 
The ACCC’s View  
 
4.32. The ACCC’s assessment of the likely public benefits from the proposed conduct 

follows.   
 
Cost Savings   
 
4.33. The ACCC accepts that councils situated in remote/rural areas may benefit from cost 

savings by amalgamating the provision of green waste mulching services with other 
rural councils.  

 
4.34. The ACCC notes that certain efficiencies are likely to result from the proposed regional 

tender as a result of combined tonnages and rationalisation of collection routes. Given 
the remote geographic locations of the member councils, a single service will likely 
operate more viably compared to a number of smaller service providers.  

 
4.35. The ACCC is of the view that streamlining collection patterns across the applicants’ 

boundaries may provide some opportunities to improve the utilisation of mulching 
equipment.  

 
4.36. Over time, efficiency gains will be reflected in higher quality services and/or lower 

prices, particularly as the services are re-tendered. This constitutes a public benefit.  
 
4.37. Given the statutory obligations imposed on Queensland Local Government areas and 

electoral accountability to which the Applicants are subject, it is reasonable to expect 
the benefits of any cost savings arising from the proposed arrangements will be passed 
on to ratepayers and constitute a public benefit.  

 
4.38. The ACCC also notes that the proposed arrangements are consistent with the 

Queensland Government’s approach to council financial sustainability, as reflected in 
the council amalgamations that came into force in March 2008. The Local Government 
Reform Commission (Qld) concluded that one of the benefits of amalgamations would 
be ‘achieving economies of scale and cost savings.’4  

 

                                                 
4 Local Government Reform Commission, Report of the Local Government Reform Commission Volume 1, July 
2007, p.51. 
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Access to Services 
 
4.39. The ACCC also considers that due to the geographical locations of the member 

councils, access to green mulching services at an affordable price may be difficult to 
obtain. 

 
4.40. It is possible that certain rural areas would have difficulty attracting green waste 

mulching services at all, due to their distance from the coastline and relatively smaller 
populations. 

 
4.41. The ACCC therefore considers that a regional tender would result in a benefit to those 

rural communities in the form of affordable access to green waste mulching services, 
despite the long distances and lower volumes of green waste.  

 
 
Environmental Benefits  
 
4.42. The ACCC considers that the proposed arrangement may result in some environmental 

benefits by reducing the amount of waste sent to landfill and increasing the recovery of 
recyclable material. The ACCC notes that landfill usage has negative environmental 
impacts, as well as economic and social burdens on local communities.5  

 
4.43. The ACCC considers that the Applicants could achieve some public benefit through 

adopting a whole of region approach to education on waste and recycling issues. In 
particular the councils could achieve some cost reductions by sharing educational 
resources and by using common and consistent material throughout the five councils. 
The ACCC notes the importance of successful marketing and education in encouraging 
responsible waste disposal, particularly forms of recycling.6  

 
 
Public detriment 
 
4.44. Public detriment is also not defined in the Act but the Tribunal has given the concept a 

wide ambit, including: 
 

…any impairment to the community generally, any harm or damage to the aims pursued by the 
society including as one of its principal elements the achievement of the goal of economic 
efficiency.7 

 
4.45. Generally speaking, competition between individual businesses generates price signals 

which direct resources to their most efficient use. This is often referred to as allocative 
efficiency. Collective agreements can interfere with these price signals and accordingly 
lead to allocative inefficiencies. However, the extent of the detriment and the impact on 
competition of the collective agreement will depend upon the specific circumstances 
involved. 

 
                                                 
5    Environmental Protection Agency (QLD), Discussion Paper: Lets not Waste our Future: Queensland’s Waste       
Strategy, October 2007, p.16 
6    Local Government Reform Commission, Report of the Local Government Reform Commission Volume 1, July 
2007, p.18. 
7  Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683. 
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The Applicants’ Submission  
 
4.46. The Applicants submit that the proposed arrangements will promote rather than lessen 

competition in the market as the tender process will allow the maximum number of 
service providers to compete for the contracts. In particular, the aggregation of 
tonnages and the rationalisation of collection routes will provide critical mass to attract 
service providers to deliver services required in a cost effective manner for all parties.  

 
4.47. Further, it is submitted that a regional tender process for green waste mulching will 

open up competition to more than one service provider and promote competition for 
and within an industry sector dominated by a small number of service providers.  

 
4.48. The Applicants submit that the length of the proposed contracts (3-5 years) will not 

foreclose competition as the contracts will go to tender again in 3-5 years which will 
allow competitors in the market to present further competitive bids.  

 
4.49. Finally, the Applicants submit that the form of procurement is intended for the 

maximum number of service providers to compete for a regional service.  
 
The ACCC’s View 
 
4.50. The ACCC notes that in principle, aggregation of demand by Councils for green waste 

mulching services may result in detriment by creating market power and reducing the 
level of competition to acquire those services. 

 
4.51. In this instance, however, the Applicant Councils constitute a small proportion of the 

total demand for green waste mulching services and there are a number of alternative 
acquirers.   

 
4.52. It appears that the individual Councils’ volumes of green waste are not sufficient to be 

economically viable to attract a mulching service provider. In those circumstances, 
combining the Council’s green waste tonnages does not result in them obtaining market 
power, but rather creates a volume of green waste that is sufficiently large to attract 
mulching service providers.   

 
4.53. As a result, the ACCC considers there will be little, if any, detriment arising from this 

conduct.   
 
 
Balance of public benefit and detriment  
 
4.54. In general, the ACCC may only grant authorisation if it is satisfied that, in all the 

circumstances, the Regional Tender and resulting contracts are likely to result in a 
public benefit, and that public benefit will outweigh any likely public detriment. 

 
4.55. In the context of applying the net public benefit test in section 90(8)8 of the Act, the 

Tribunal commented that: 
 
                                                 
8  The test at 90(8) of the Act is in essence that conduct is likely to result in such a benefit to the public that it 

should be allowed to take place. 
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… something more than a negligible benefit is required before the power to grant authorisation can be 
exercised.9 

 
4.56. The ACCC is satisfied that the proposed arrangements are likely to produce the 

following public benefits: 
 

 cost reductions for ratepayers and the respective councils; 
 environmental benefits; and 
 access to green mulching services that may not otherwise be available or affordable 

to certain rural councils.   
 
4.57. The ACCC considers that the public detriments generated by the proposed conduct are 

likely to be minimal. 
 
4.58. Accordingly, the ACCC considers the public benefit that is likely to result from the 

conduct is likely to outweigh the public detriment. The ACCC is therefore satisfied that 
the tests in sections 90(6), 90(7), 90(5A) and 90(5B) are met. 

 
Length of authorisation 
 
4.59. The Act allows the ACCC to grant authorisation for a limited period of time.10  The 

ACCC generally considers it appropriate to grant authorisation for a limited period of 
time, so as to allow an authorisation to be reviewed in the light of any changed 
circumstances. 

 
4.60. In this instance, CQLGA seeks authorisation to contract for a period of three (3) years 

with a possible two (2) year extension.  
 
4.61. The Applicant submits that a three year period will allow councils to effectively engage 

with their communities to develop a regional collaborative waste management 
approach that will deliver ecologically sustainable outcomes over a longer timeframe. 
This will allow sufficient time for the councils to research and explore options to value 
add the mulched green waste within the region and to also develop a niche market for 
utilising the value added product.  

 
4.62. The Applicant also submits that the re-tendering of the contract prior to the end of the 

three year term will allow competitors in the market to present further competitive bids.  
 
4.63. The ACCC considers that given the time and capital outlays required to perform a 

contract for rural council green waste mulching, a three year contract with a possible 
two year extension is suitable as it will encourage competition by making the tender 
attractive to a larger pool of industry participants than if the authorisation were granted 
for a shorter period of time.   

 
4.64. The ACCC also considers this period sufficient to enable efficiency gains and the 

development and implementation of effective educational and environmental programs. 
 

                                                 
9  Re Application by Michael Jools, President of the NSW Taxi Drivers Association [2006] ACompT 5 at 

paragraph 22. 
10  Section 91(1). 
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4.65. As a result, the ACCC consider a period of 5 years is appropriate for authorisation – 
allowing the CQLGA the ability to contract for 3 years and have the option to extend 
for a further 2 years.   

 
4.66. The ACCC considers that a term longer than 5 years may decrease the potential public 

benefits and increase the anti-competitive detriments by locking other service providers 
and/or new potential waste processing technologies out of the relevant Central 
Queensland region for too long.   

 
4.67. The ACCC notes that no submissions relating to the duration of Authorisation have 

been submitted by interested parties. 
 
4.68. For these reasons, the ACCC proposes to grant authorisation for the Applicants to 

conduct a Regional Green Waste Mulching Tender for 5 years. 
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5. Draft determination 
 
The application 
 
5.1. On 10 August 2010 CQLGA lodged application for authorisation A91246 with the 

Australian Competition and Consumer Commission (the ACCC). 
 
5.2. Application A91246 was made using Form B, Schedule 1, of the Trade Practices 

Regulations 1974.  The application was made under subsection 88(1A)/88(1) of the Act 
for: 

 
 The CQLGA, on behalf of its member councils, to conduct a joint tender for the 

provision of green waste mulching services and for the successful tenderer(s) to 
enter into separate contracts with each council respectively.  

 
5.3. Section 90A(1) requires that before determining an application for authorisation the 

ACCC shall prepare a draft determination. 
 
The net public benefit test 
 
5.4. For the reasons outlined in Chapter 4 of this draft determination, the ACCC considers 

that in all the circumstances the conduct for which authorisation is sought is likely to 
result in a public benefit that would outweigh the detriment to the public constituted by 
any lessening of competition arising from the conduct. 

 
5.5. The ACCC therefore proposes to grant authorisation to application A91246. 
 
Conduct for which the ACCC proposes to grant authorisation 
 
5.6. The ACCC proposes to grant authorisation to CQLGA to issue a Regional Green Waste 

Mulching Tender on behalf of its five member councils for five years. 
 
5.7. This draft determination is made on 22 November 2010. 
 
5.8. The attachments to this determination are part of the draft determination. 
 
Interim authorisation 
 
5.9. At the time of lodging the application on 10 August 2010, CQLGA requested interim 

authorisation allowing CQLGA to: 
 Prepare tender documentation and invite tenders from interested parties for the 

provision of green waste mulching services in their respective regions; 
 Evaluate tender submissions; 
 Prepare tender recommendations to the respective Council executives; and 
 Allow the Council executives to endorse recommendations of the tender panel 

and to negotiate contract terms and conditions with prospective tenderers.  
 

5.10. The ACCC granted interim authorisation on 2 September 2010 for the above conduct. 
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5.11. Interim authorisation will remain in place until the date the ACCC’s final determination 
comes into effect or until the ACCC decides to revoke interim authorisation. 

 
Further submissions 
 
5.12. The ACCC will now seek further submissions from interested parties.  In addition, the 

applicant or any interested party may request that the ACCC hold a conference to 
discuss the draft determination, pursuant to section 90A of the Act. 
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Attachment A — the authorisation process  
 
The Australian Competition and Consumer Commission (the ACCC) is the independent 
Australian Government agency responsible for administering the Trade Practices Act 1974 
(the Act).  A key objective of the Act is to prevent anti-competitive conduct, thereby 
encouraging competition and efficiency in business, resulting in a greater choice for consumers 
in price, quality and service. 
 
The Act, however, allows the ACCC to grant immunity from legal action in certain 
circumstances for conduct that might otherwise raise concerns under the competition provisions 
of the Act.  One way in which parties may obtain immunity is to apply to the ACCC for what is 
known as an ‘authorisation’. 
 
The ACCC may ‘authorise’ businesses to engage in anti-competitive conduct where it is 
satisfied that the public benefit from the conduct outweighs any public detriment.   
 
The ACCC conducts a public consultation process when it receives an application for 
authorisation.  The ACCC invites interested parties to lodge submissions outlining whether they 
support the application or not, and their reasons for this.   
 
After considering submissions, the ACCC issues a draft determination proposing to either grant 
the application or deny the application. 
 
Once a draft determination is released, the applicant or any interested party may request that the 
ACCC hold a conference.  A conference provides all parties with the opportunity to put oral 
submissions to the ACCC in response to the draft determination.  The ACCC will also invite the 
applicant and interested parties to lodge written submissions commenting on the draft. 
 
The ACCC then reconsiders the application taking into account the comments made at the 
conference (if one is requested) and any further submissions received and issues a final 
determination.  Should the public benefit outweigh the public detriment, the ACCC may grant 
authorisation.  If not, authorisation may be denied.  However, in some cases it may still be 
possible to grant authorisation where conditions can be imposed which sufficiently increase the 
benefit to the public or reduce the public detriment. 



 

DRAFT DETERMINATION                                                                                                        A91246 22

Attachment B — chronology of ACCC assessment for application 
A91246 
 
The following table provides a chronology of significant dates in the consideration of the 
application by the CQLGA..   
 

DATE ACTION 
10 August 2010 Application for authorisation lodged with the ACCC, including an 

application for interim authorisation. 
23 August 2010 Closing date for submissions from interested parties in relation to the 

request for interim authorisation. 
2 September 2010 The ACCC granted interim authorisation. 
10 September 2010 Closing date for submissions from interested parties in relation to the 

substantive application for authorisation. 
22 November 2010 Draft determination issued. 
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Attachment C — Local Government Areas of Queensland
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Attachment D — the tests for authorisation and other relevant 
provisions of the Act 
 
Trade Practices Act 1974 
Section 90—Determination of applications for authorisations 

(1) The Commission shall, in respect of an application for an authorization:  

(a) make a determination in writing granting such authorization as it considers appropriate; or 

(b) make a determination in writing dismissing the application. 

(2)  The Commission shall take into account any submissions in relation to the application made to it by the 
applicant, by the Commonwealth, by a State or by any other person.  

Note: Alternatively, the Commission may rely on consultations undertaken by the AEMC: see 
section 90B.  

(4)  The Commission shall state in writing its reasons for a determination made by it.  

(5)  Before making a determination in respect of an application for an authorization the Commission shall 
comply with the requirements of section 90A.  

Note: Alternatively, the Commission may rely on consultations undertaken by the AEMC: see 
section 90B.  

(5A) The Commission must not make a determination granting an authorisation under subsection 88(1A) in 
respect of a provision of a proposed contract, arrangement or understanding that would be, or might be, a 
cartel provision, unless the Commission is satisfied in all the circumstances: 

(a) that the provision would result, or be likely to result, in a benefit to the public; and 

(b) that the benefit would outweigh the detriment to the public constituted by any lessening of 
competition that would result, or be likely to result, if: 

(i) the proposed contract or arrangement were made, or the proposed understanding were 
arrived at; and 

 (ii) the provision were given effect to. 

(5B) The Commission must not make a determination granting an authorisation under subsection 88(1A) in 
respect of a provision of a contract, arrangement or understanding that is or may be a cartel provision, 
unless the Commission is satisfied in all the circumstances: 

(a) that the provision has resulted, or is likely to result, in a benefit to the public; and 

(b) that the benefit outweighs or would outweigh the detriment to the public constituted by any 
lessening of competition that has resulted, or is likely to result, from giving effect to the 
provision. 

(6)  The Commission shall not make a determination granting an authorization under subsection 88(1), (5) or 
(8) in respect of a provision (not being a provision that is or may be an exclusionary provision) of a 
proposed contract, arrangement or understanding, in respect of a proposed covenant, or in respect of 
proposed conduct (other than conduct to which subsection 47(6) or (7) applies), unless it is satisfied in all 
the circumstances that the provision of the proposed contract, arrangement or understanding, the proposed 
covenant, or the proposed conduct, as the case may be, would result, or be likely to result, in a benefit to 
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the public and that that benefit would outweigh the detriment to the public constituted by any lessening of 
competition that would result, or be likely to result, if:  

(a) the proposed contract or arrangement were made, or the proposed understanding were arrived at, 
and the provision concerned were given effect to; 

(b) the proposed covenant were given, and were complied with; or 

(c) the proposed conduct were engaged in; 

as the case may be. 

(7) The Commission shall not make a determination granting an authorization under subsection 88(1) or (5) in 
respect of a provision (not being a provision that is or may be an exclusionary provision) of a contract, 
arrangement or understanding or, in respect of a covenant, unless it is satisfied in all the circumstances that 
the provision of the contract, arrangement or understanding, or the covenant, as the case may be, has 
resulted, or is likely to result, in a benefit to the public and that that benefit outweighs or would outweigh 
the detriment to the public constituted by any lessening of competition that has resulted, or is likely to 
result, from giving effect to the provision or complying with the covenant.  

(8) The Commission shall not:  

(a) make a determination granting: 

(i) an authorization under subsection 88(1) in respect of a provision of a proposed contract, 
arrangement or understanding that is or may be an exclusionary provision; or 

(ii) an authorization under subsection 88(7) or (7A) in respect of proposed conduct; or 

(iii)  an authorization under subsection 88(8) in respect of proposed conduct to which 
subsection 47(6) or (7) applies; or 

(iv)  an authorisation under subsection 88(8A) for proposed conduct to which section 48 
applies; 

unless it is satisfied in all the circumstances that the proposed provision or the proposed conduct 
would result, or be likely to result, in such a benefit to the public that the proposed contract or 
arrangement should be allowed to be made, the proposed understanding should be allowed to be 
arrived at, or the proposed conduct should be allowed to take place, as the case may be; or 

(b)  make a determination granting an authorization under subsection 88(1) in respect of a provision 
of a contract, arrangement or understanding that is or may be an exclusionary provision unless it 
is satisfied in all the circumstances that the provision has resulted, or is likely to result, in such a 
benefit to the public that the contract, arrangement or understanding should be allowed to be 
given effect to. 

(9)  The Commission shall not make a determination granting an authorization under subsection 88(9) in 
respect of a proposed acquisition of shares in the capital of a body corporate or of assets of a person or in 
respect of the acquisition of a controlling interest in a body corporate within the meaning of section 50A 
unless it is satisfied in all the circumstances that the proposed acquisition would result, or be likely to 
result, in such a benefit to the public that the acquisition should be allowed to take place.  

(9A)  In determining what amounts to a benefit to the public for the purposes of subsection (9):  

(a)  the Commission must regard the following as benefits to the public (in addition to any other 
benefits to the public that may exist apart from this paragraph): 

(i) a significant increase in the real value of exports; 
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(ii) a significant substitution of domestic products for imported goods; and 

(b)  without limiting the matters that may be taken into account, the Commission must take into 
account all other relevant matters that relate to the international competitiveness of any Australian 
industry. 

 
Variation in the language of the tests 
 
There is some variation in the language in the Act, particularly between the tests in sections 
90(6) and 90(8).  
 
The Australian Competition Tribunal (the Tribunal) has found that the tests are not precisely the 
same.  The Tribunal has stated that the test under section 90(6) is limited to a consideration of 
those detriments arising from a lessening of competition but the test under section 90(8) is not 
so limited.11 
 
However, the Tribunal has previously stated that regarding the test under section 90(6): 
 
[the] fact that the only public detriment to be taken into account is lessening of competition does not mean that 
other detriments are not to be weighed in the balance when a judgment is being made.  Something relied upon as a 
benefit may have a beneficial, and also a detrimental, effect on society.  Such detrimental effect as it has must be 
considered in order to determine the extent of its beneficial effect.12 
 
Consequently, when applying either test, the ACCC can take most, if not all, public detriments 
likely to result from the relevant conduct into account either by looking at the detriment side of 
the equation or when assessing the extent of the benefits. 
 
Given the similarity in wording between sections 90(6) and 90(7), the ACCC considers the 
approach described above in relation to section 90(6) is also applicable to section 90(7). Further, 
as the wording in sections 90(5A) and 90(5B) is similar, this approach will also be applied in the 
test for conduct that may be a cartel provision. 
 
Conditions 
 
The Act allows the ACCC to grant authorisation subject to conditions.13 
 
Future and other parties  
 
Applications to make or give effect to contracts, arrangements or understandings that might 
substantially lessen competition or constitute exclusionary provisions may be expressed to 
extend to: 

• persons who become party to the contract, arrangement or understanding at some time 
in the future14 

                                                 
11  Australian Association of Pathology Practices Incorporated [2004] ACompT 4; 7 April 2004.  This view was 

supported in VFF Chicken Meat Growers’ Boycott Authorisation [2006] AcompT9 at paragraph 67. 
12  Re Association of Consulting Engineers, Australia (1981) ATPR 40-2-2 at 42788.  See also: Media Council 

case (1978) ATPR 40-058 at 17606; and  Application of Southern Cross Beverages Pty. Ltd., Cadbury 
Schweppes Pty Ltd  and Amatil Ltd  for review (1981) ATPR 40-200 at 42,763, 42766. 

13  Section 91(3). 
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• persons named in the authorisation as being a party or a proposed party to the contract, 
arrangement or understanding.15 

 
Six- month time limit 
 
A six-month time limit applies to the ACCC’s consideration of new applications for 
authorisation16.  It does not apply to applications for revocation, revocation and substitution, or 
minor variation. The six-month period can be extended by up to a further six months in certain 
circumstances. 
 
Minor variation 
 
A person to whom an authorisation has been granted (or a person on their behalf) may apply to 
the ACCC for a minor variation to the authorisation.17 The Act limits applications for minor 
variation to applications for: 

… a single variation that does not involve a material change in the effect of the authorisation.18 

When assessing applications for minor variation, the ACCC must be satisfied that: 

• the proposed variation satisfies the definition of a ‘minor variation’ and 

• if the proposed variation is minor, the ACCC must assess whether it results in any 
reduction to the net benefit of the conduct. 

Revocation; revocation and substitution  
 
A person to whom an authorisation has been granted may request that the ACCC revoke the 
authorisation.19  The ACCC may also review an authorisation with a view to revoking it in 
certain circumstances.20 

The holder of an authorisation may apply to the ACCC to revoke the authorisation and substitute 
a new authorisation in its place.21 The ACCC may also review an authorisation with a view to 
revoking it and substituting a new authorisation in its place in certain circumstances.22 

 

                                                                                                                                                            
14  Section 88(10). 
15  Section 88(6). 
16   Section 90(10A) 
17  Subsection 91A(1) 
18  Subsection 87ZD(1). 
19  Subsection 91B(1) 
20  Subsection 91B(3) 
21  Subsection 91C(1) 
22  Subsection 91C(3) 


