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Dear Mr Jones and Ms D'Ettorre

Cooperative Bulk Handling Limited (CBH) exclusive dealing
notification N93439 (Notification) — response to opposing
submissions

1 Introduction

1.1 This letter and its attachments respond to the submissions of AWB Limited
(AWB), Glencore Grain (Glencore} and the WA Grains Group (WAGG) in relation
to the ACCC's review of the Notification (Opposing Submissions).

1.2 While the Opposing Submissions do not contain a substantial amount of factual
information, they do contain several similar claims and complaints. For that
reason, and to avoid duplication, this letter addresses the following issues that are
raised in two or more of the Opposing Submissions:

{n What does the congestion experienced exporting from CBH's port
terminals in February and March 2009 (2009 Export Congestion) tell us
about Grain Express and the notified conduct? (Section 2 of this letter)

(i Has Grain Express or the notified conduct caused increases in prices or
profits for storage, handling or freight? (Section 3 of this lefter)

(i) Has CBH used Grain Express or the notified conduct to dominate grain
transport as the sole supplier of services and extract monopoly rents
(through ‘surge’ charges or otherwise)? (Section 4 of this letter)

(iv) Has CBH used Grain Express or the notified conduct to prevent
marketers from efficiently marketing grain quality or to obtain a quality
arbitrage for itself? (Section 5 of this letter)

1.3 In addition to the above issues, the Opposing Submissions contain a series of
assertions that are either misleadingly presented or demonstrably false. CBH
provides information and commentary in response to these various matters in the
following annexures:
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2.3

(i Annexure 1 — Responses to AWB Submission;
(i) Annexure 2 - Response to Glencore Submission; and
(iif) Annexure 3 - Response to WAGG Submission.

As a general comment, CBH observes that a substantial proportion of the
assertions made in the Opposing Submissions do not concern the effect of the
notified conduct on competition in relevant markets, nor are they relevant to the
net public benefit of the notified conduct. instead, many of the assertions are
operationat or commercial grievances that do not inform the ACCC's statutory
function in this case. CBH responds to some of these assertions because they
have been made in a public forum and have the capacity to cause CBH
commercial harm if left unchallenged.

Grain Express did not cause or contribute to the 2009 Export Congestion

The 2009 Export Congestion was not caused by the notified conduct. It was
caused by a series of external factors that coincided to create unprecedented
pressure on the supply chain in a concentrated period. in 2009, CBH tried to
implement measures to manage demand for services during this period but
marketers (including both Glencore and AWB) declined to participate. The issue
has now been addressed by the introduction of a capacity auction, which is an
efficient market-based means of allocating resources.

The Opposing Submissions point to the 2009 Export Congestion as having been
caused by Grain Express’ or the notified conduct. If this were true, you would
expect the same problems to have occurred the following year because in another
large harvest year®, CBH continued to offer Grain Express and to engage in the
notified conduct. As the ACCC knows, the 2009/2010 harvest was exporied
without substantial congestion problems.

CBH identified and explained the causes of the 2009 Export Congestion in its
letter to the ACCC dated 14 May 2009 and again in answer to request 3 in the
ACCC's request for information dated 13 October 2009. It is not efficient or
necessary to repeat that information for the third time in this letter. However, itis
relevant to note that none of the Opposing Submissions contain any information fo
contradict CBH’s position. This year's submissions simply repeat the old
allegations without providing any substantive or new information in support.

" Glencore Submission at 2.1 states “"The direct effect of Grain Express was disastrously felf by Glencore Grain at the

end of January 2009...". The AWB submission states "Grain Exprass increased AWB's exposure fo demurrage
costs during the 2008/2009 season”.

% 2009/2010 harvest of 11.1 miflien tonnes v 2008/2009 harvest of 12.3 million tonnes
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2.5

3.2

Both AWB and Glencore suggest that without Grain Express, marketers could
have addressed the 2008 Export Congestion arranging their own transport
between CBH up-country storage and port. This claim Ignores the effect of a
single participant’s actions on other participants in a supply chain by assuming
that if a marketer arranged its own transport to port and secured lower freight
costs for that movement® such a decision would not have increased costs to other
users of the system® or created logistical problems for the system as a whole. As
the Frontier Economics report states, such an approach would promote the
interests of one competitor over the goals of competition and efficiency. One
person queue-jumping does not decrease the length of the queue.

To the extent that complaints refer to demurrage costs, CBH submits that'

() Marketers (not CBH) negotiate charterparty agreements and therefore
make their own decisions on the balance of risk and return on demurrage
and dispatch. That is why it is reasonable for marketers to bear the risk
of these charges;

(i) CBH has been prepared to negotiate sharing of demurrage risk with
marketers, on the basis that a proportionate share of dispatch benefit
would be shared also. No marketer has accepted such a proposal; and

(i) When individual cases are examined (as they are in the schedules) delay
and demurrage complaints are sometimes shown to be the result of
factors unrelated to CBH, such as late nomination or unscheduled arrival
of vessels.

Grain Express has not caused increases in prices or profits

All of the Opposing Submissions contain misleading and/or false allegations about
price increases for storage, handling or freight services. In part, these kinds of
allegations have been made possible because Grain Express was accompanied

by:

{i) changes in the structure of fees charged by CBH; and
(i1 increases in ¢osts, including the freight fees charged by rail and road
providers,

CBH's first response on this issue is fo point out that, since it is not a profit-making
corporation but a cooperative established for the benefit of the growers who use

® This itself is not proved or likely to be possible over time with a fragmented supply chain
* Since freight costs have a fixed cost component, this is unavoidable.
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its infrastructure®, it has no incentive to increase prices beyond its need to meet
costs (including capital expenditure). For AWB to make allegations of this nature
is not surprising, since AWB did derive profit from its own conirol of freight
services prior to deregulation.

3.3 CBH's pricing structure has been evolving over time as CBH attempts to respond
to the challenges presented by deregulation and promote efficiency in the supply
chain. This evolution has caused some charges to increase and others to
decrease.

34 Conducting a fair comparison of charges when the fee structure has changed in
this way is not straightforward. Conducting a direct comparison of price lists does
not accurately inform the issue because:

(i) participants use the system in different wayss, s0 any change in pricing
structure has the potential to increase the relative price of services fo
one kind of participant; and

(i) . some items on CBH'’s list of charges are applicable only if a service is
requested, or are payable only in particular circumstances. Simply
adding up the charges on the list would assume that all charges are
always applicable.

3.5 Similarty, comparing charges paid by an individual grower from year to year is
also incomplete because an individual's use of the system may change from year
to year.

3.6 The simplest comparison of pricing from year to year is a compatison of CBH's

non-freight operations revenue per tonne which is the total of storage and
handling fees paid by growers and marketers, divided by the number of tonnes
stored and handled. That information is presented in the graph at page 12 of
CBH's submission dated 29 July 2010. As the graph shows, CBH's revenue per
tonne has been decreasing since at least 2007. This is hardly consistent with the
narrative of opportunistic gouging that is presented in the Opposing Submissions.

3.7 On the issue of freight and overall supply chain costs, we refer to our letter dated
8 October 2010.

% it also provides freight through an audited non-profit fund.
¢ Growers deliver and store grain, marketers cutturn grain.
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4 Grain Express has not harmed competition in transport

4.1 The Glencore submission alleges that “Grain Express lessens competition to one
provider, CBH’ and “thanks to Grain Express, CBH has a monopoly of road and
rail fines and services”,

4.2 This claim incorrectly and misleadingly treats competition analysis as a simple
arithmetic exercise focussed on CBH's role as an acquirer and arranger of
services, As the Frontier Report states, “if is important to distinguish between
providing fransportation services and arranging fransportation services. While
CBH will acquire transportation services from rail and road operators to move
grain within its network, it does not actually perform the transportation function
itself. The task of actually transporting grain will be conducted by rail and road
operators contracted by CBH.”

4.3 As the ACCC will have noted, the Frontier Report concludes that, in the absence
of the notified conduct, CBH would be likely to attain the same bundled storage,
handling and transport structure through efficient pricing. However, if we assume,
as the Opposing Submissions appear to do, that CBH would maintain its pricing
structure in the absence of the notification, the Frontier Report observes that:

“CBH’s continuation of its current pricing structure in the face of the
threat of inefficient entry is fikely to continue tc encourage too much entry
into the stand-alone activity of transportation. That is, marketers may
seek to arrange for the transportation of grain from up-country storage
and handling facilities operated by CBH to port terminals. This seems to
be CBH'’s description of the counterfactual on p.3 of its July 2010
submission fo the ACCC.

Whife this may fead to a greater number of growers and marketers
organising acquisition of their own transportation services, this should
not necessarily be equated with an outcome thaf leads fo an
improvement in competitive oufcomes in downstream markets. That is, it
is not socially bensficial to facilitate competition for its own sake if this is
associated with less efficient market outcomes.”

4.4 CBH considers that its competitive tender processes for road and rail services
promote, rather than lessen competition and provide a stable foundation for
transport companies to efficiently invest in infrastructure. In this respect, AWB's

7 Frontier Report pp3¢
® Frontier Report pp 34-35
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claim that since Grain Express, there have been no new competitors or
investment in road carriage9 is incorrect and misleading.

45 CBH provides the following information in response to AWB's assertion:

(i) in 2010 Marleys announced a plan fo invest in trucks and trailers as a
result of winning the Kwinana Export task;

{if) Southern Regional Haulage is a new addition to the contracted road
transporter base since the introduction of Grain Express in November
2008;

iii) Dunlop Transport was able to secure new loans for trucks, based on
winning the Geraldion Depot coniract for 5 years;

{iv) Pirones Transport has commenced grain transportation and has
purchased new prime movers;

v) Esperance Freightlines has commenced grain transportation;

(vi) Hall’'s Haulage has purchased at least 2 new prime movers;

(vii) Cropline Transport has purchased new prime movers and trailers

specifically suited to grain.

4.6 CBH’s road transporter grain contracts are specifically designed to ensure the
road transporter is able to invest in new equipment. This provides growers and
marketers with the most efficient equipment for the grain transport task, both in
terms of price and service. Financiers have recognised that the § year contractual
term CBH offers road transporters is sufficient to allow the road transporters to
invest in new and more efficient equipment, [CONFIDENTIAL INFORMATION
REDACTED]

4.7 CBH's road transport agreements are offered in an open market tender process,
where all road transporters interested in the grain industry are invited to tender for
the grain transport task. This ensures an open and transparent process for road
transporters to compete (ie competition for the market, rather than competition in
the market) and is a well-developed tool that provides CBH, growers, marketers
and fransporters real value.

4.8 CBH continues to see new investment of heavy haulage vehicles, and this issue is
specifically addressed in CBH's road transport contracts. Schedule 10 of the
contracts details the vehicles that are providing the grain haulage task (including
the vehicle's manufacturer and build year). These Schedules are updated each

® AWB submission para 2.19
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year, so that CBH can easily identify which trucks have been retired and which
trucks have been introduced.

4.9 All CBH’s road transporters are improving their grain fleets. For example, Pirones
in Geraldton (which became a new road transporter for CBH in 2008) purchased
Mercedes Benz prime movers this year, as a fleet upgrade to encompass the
grain haulage task. Both fuel and maintenance efficiencies offset the higher
capital cost of these units. Halls Haulage recently notified CBH that it has
purchased 2 new 10-wheeler/tri drive prime mavers to provide services under its
transport contract with CBH. This is in addition to 5 new prime mover/grain trailer
units purchased the previous year. Cropline Haulage, which provides the
dedicated fleet service, has invested in brand new prime movers and aluminium
grain trailing gear, so that it can provide efficient and flexible units to perform
multi-zone road transport tasks. All road transport contractors that cart grain
acknowledge that, in order to attract and retain the best possible truck drivers,
they must continue to invest in high-quality and new equipment.

4.10 CBH believes that its road transporters are proud to demonstrate their investment
in new equipment for the WA grain industry. The road transporters strive to show
they are adding value to, and contributing to the efficiency of, the grain task. Their
commitment to investing in new equipment also positions them well for future
tenders, as their grain haulage gear is cost-efficient for the task. CBH, growers
and marketers capture the value created by the road transporters in the reliability
of the service they provide, in efficient payloads and through efficient freight rates

for the grain road haulage task. e XCLUHE}"E} i\‘RU ';m'
4.1 [CONFIDENTIAL INFORMATION REDACTED] PUBLIC REGISTER
412 In relation to continued investment within its road transporter base, CBH has also

introduced a higher level of safety to some road transports or heavy haulage
vehicles, through modified specifications. These specifications are now being
incorporated into all CBH's road transport agreements, to ensure a standard
device specification can be provided to all road transporters. Road transporters
are bearing the conversion and modification costs of this. Within the Albany and
Esperance zones, CBH and the road transporters have agreed to share the costs
of installing GPS tracking systems into grain trucks, to assist in-load and
discharge point efficiencies. These technology and safety investments have only
been introduced since Grain Express.

4.13 All CBH road transport contracts are CBH Code of Practice compliant. CBH's
road transporters must pass strict audits to ensure that vehicle hygiene and
movement traceability requirements are met. These high standards place

5637932/1 page
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additional costs on each road transporter — yet the quality assurance of their grain
fleets and thelr service s beneficial to all industry stakeholders,

4,14 The grain road transport task is complex and contains high risk elements, such as
seasonality, export demand and continuity of shipping task. GBH recognises
these challenges, and endeavours to minimize these risks to road transporters by
offering 5 year transport contracts, and by providing workable tonnage targets that
reflect the annual grain haulage task. As growers ultimately pay for road freight,
CBH has designed its service agreements to provide a fair and reasonable price
to growers, and to deliver CBH marketing clients with capacities and reliability to
meet their export demands.

4.15 Each of the Opposing Submissions raises concerns about surge charges. CBH
has previously explained the structure and function of surge charges in its
response to request 5 of the ACCC's request for information dated 17 September
2009. In short, growers pay for grain movements to port assuming a certain level
of demand for services across the year. If demand for services is particularly
concentrated in a period, marketers may elect to acquire a higher level of service
to meet their preferred shipping programme. This is similar to the way that Viterra
prices its Export Select freight rates on the basis of a flat annual task'® save that:

0] CBH does not alter Grain Express rates every month;

(ii} CBH does not make any margin on the provision of freight; and

{iii) CBH rebates unused surge charges in a non-discriminatory manner.
5 Grain Express does not inhibit efficient marketing of grain quality
5.1 AWRB alleges that Grain Express prevents or inhibits niche marketing’’ of grain,

and Glencore makes a similar altlegation in a less detailed form™,

5.2 Niche marketing of grain incurs costs, because it necessarily involves smaller
segregations of grain and tower volume grain movements. For this reason, there
is an inherent trade-off to be made in order to balance the demand for low cost
supply chain services with demand for opportunities to optimise the price
achievable for grain in a competitive global market.

¥ See hitp://www. viterra.com .au/grain/australia/storage-handling/export-select and the notes to the various rate sheets.
Viterra basis its charges on the annual estmated freight task averaged over 12 months during normal working
nours. Mote also that carting different season’s grain cosig different amounts despite the fact that the grain is
physically very similar.

 AWB submission paragraphs 2.26 tc 2.34

2 Glencore submission page 9
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5.3 CBH recognises the value in niche grain marketing, both to growers and
marketers, and to the international reputation of Australian grain. CBH
consequently offers all its customers a niche grain marketing service, known as
‘earmarking’. CBH does not charge customers additional storage for earmarking
requests.

5.4 CBH does charge additional storage fees for private segregations. This is
because the more segregations CBH has to accommodate, the less storage CBH
has available for other grain, including niche grain. Conversely, the fewer
segregations CBH has to accommodate, the more storage CBH has available for
other grain and for niche grain parcels. The cost of private segregations therefore

reflects this trade-off, and the impact that it has o 's,storage capacity.

P EXE I 5BRES FResy

55 [CONFIDENTIAL INFORMATION REDACTED] PUBLIC REGISTE R
5.6 The central coordination of transport under Grain Express does not prevent

marketers from earmarking grain to take advantage of niche grain marketing
opportunities, or from requesting private segregations.

5.7 The physical limitations on CBH's storage caused by private segregations and
niche grain parcels would still occur, regardless of whether or not Grain Express
was in place.

5.8 AWB also alleges that CBH has a contractual obligation to outturn grain “to its
own minimal receival standard”*®. In response to this allegation, CBH notes the
following:

(D CBH is obliged to comply with section 44 of the Bulk Handling Act, ,
which provides that a warrant holder “is entitled to receive an equivalent
weight of grain of the type corresponding with, and of a grade at least
equal to, that in respect of which the warrant was issued”:

(i) the CBH's minimum receival standards are not materially different from
the Grain Trade Australia and Grain Industry Association of Western
Australia standards, as used and accepted by the industry, so it is
difficult to suggest that CBH'’s standards are in any way unreasonable;

(iii) CBH cannot guarantee that it will outturn the average receival quality,
because matters outside CBH’s control may prevent it from doing so.
However, CBH does offer a financial guarantee that it will outturn grain to
at least the receival standard;

(iv) [CONFIDENTIAL INFORMATION REDACTED]; and EXCLUDED FROM

PUBLIC REGISTER

'* AWB submission paragraph 2.27
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{v) since Grain Express' inception, AWB states that it has exported 3.4
miltion tonnes of grain from CBH's four port terminals, which is
approximately 97 cargoes with an average size of 35,000 tonnes™.
AWB has not officially complained about the quality of any of these
cargoes to CBH.

59 When these facts are taken into account, it is difficult to understand how AWB can
suggest that CBH, or Grain Express, acts as any sort of obstacle to the efficient
marketing of grain quality.

Yours faithfully
s.Chambers Westgarth

| Bill Keane
Partner

#2010 AWB AACC submission” attached fo Dr Richard Williams’ email of 24 Sep 2010
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