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Your ref: 43590 

28 October 2010 

The General Manager 
Adjudication Branch 
Australian Competition and Consumer Commission 
GPO Box 3131 
Canberra ACT 2601 

Dear Sir/Madarn 

Transport Workers' Union application for authorisation A91249 - interested party 
consultation 

I act for Hymix Australia Pty Ltd and refer to your letter to my client dated 8 October 2010 
inviting it to make a submission on the above Application. 

My client submits that the Application should be declined, on the following grounds: 

Lessening of compe?ition 

1. The application relates to collective representation of 7 individual owner/driven. The 
service provided by the owner/drivers is essentially them providing their personal 
labour. 

2. In the market for the supply of personal labour, there are two main groups of 
competitors; those who provide their labour as employees (including through labour 
hire arrangements), and those who provide their labour as contractors. 

3. The application seeks to permit the Transport Workers' Union (Union) to collectively 
bargain on behalf of the ownerjdrivers. The owner/drivers (independent contractors) 
are eligible for representation by the Union because, "if they were employees 
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performing work of the kind which they usually perform as independent contractors, 
[they] would be ernploy~s"~. 

4. The kind of work that the ownerjdrivers perform could be performed by them as 
employees. The vast majority of the Union's members do provide their work as 
employees. It is  not in the Union's interest to create competition amongst their 
different member groups by having different terms and conditions applying, depending 
on what labour supply group the member belongs to (ie. employee or independent 
contractor). 

5. Therefore, it is in the Union's interest to attempt to standardise the industry's minimum 
conditions for the supply of: 

a. labour provided by their employee members; and 
b. essentially that same labour provided by their independent contractor 

members. 

6. The Union will be in a better position to achieve standardisation of industry minimum 
terms and conditions between employees and independent contractors if the 
Application is granted atld the Union is permitted to collectively bargain with employers 
on behalf of individual contractors. 

7. The standardisation of industry minimum terms of engagement of labour provided by 
employees and independent contractors will substantially lessen competition for the 
supply of labour between these two main supplier groups. 

Public detriment 

8. Lessening competition between employees and independent contractors will also 
weaken the imponant distinction between these two groups of labour suppliers. While 
federal and state governments have long seen the need to regulate conditions for the 
employment of employees, the laws have always maintained the common law 
distinction between employees and contractors, and have not sought to regulate the 
engagement of contractors (other than through "fair contracts" legislation and general 
commercial laws). 

9. Further, the Fair Work Act 2009 prohibits "sham" contracting arrangements, and in 
particular, an employer representing to an employee that their (employment) contract is 
an independent contractor contract2. 

10. However, apart from these measures, parliament has often considered, but never 
decided to, legislate minimum conditions for the engagement of independent 
contractors. It is submitted that the reason for this is that there would be a detriment to 
the public by creating standard minimum conditions of engagement of the thousands of 
individuals who choose not to be employees, but rather to run their own businesses as 
individual contractors. 

11. Therefore, to give authorisation to a Union to collectively bargain for standard minimum 
terms and conditions for contractors (with a motivation for these terms and conditions 
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to be similar to, if not the same as, those applying for the engagement of employees) 
would contrary to the will of parliament and therefore not in the public interest. 

For all the above reasons we submit that the Application be declined. 

Yours faithfully 

I 

Philip Copeland - Principal 
Queensland Law Society Accredited Specialist - 
Workplace Relations 




