
DOC: 

Dr R Chadwick 
General Manager 
Adjudication 
ACCC 
GPO Box 3131 
CANBERRA CITY ACT 2601 25 October 2010 

Dear Dr Chadwick, 

Application for revocation and substitution for authorisation Number 90987- bv 
Australian Hotels Association 

I represent the AHA. 

I enclose an application for revocation and substitution and the lodgement fee. 

Yours truly, 

Hank Spier 
Director 



Form FC 
Commonwealth of Australia 

Trade Practices Act 1974 - subsection 91 C (I) 

APPLICATION FOR REVOCATION OF A NON-MERGER 
AUTHORISATION AND SUBSTITUTION OF A NEW 

AUTHORISATION 
To the Australian Competition and Consumer Commission: 

Application is hereby made under subsection 91C (1) of the Trade Practices Act 1974 
for the revocation of an authorisation and the substitution of a new authorisation for 
the one revoked. 

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM 

1. Applicant 

(a) Name of applicant: 
(Refer to direction 2) 

Ac\\ 257 The Australian Hotels Assn Divisions in NSW, Victoria, WA , Tasmania, South 
Australia, NTJICT, and 
Queensland, ..................................................................................................................... 

(b) Description of business carried on by applicant: 
(Refer to direction 3) 

A trade association representing hotels, taverns, accommodation establishments 
and restaurants throughout 

........................................................................................................................... Australia 

(c) Address in Australia for service of documents on the applicant: 

.......................................................................................................................... 
Level 3, 24 Brisbane Avenue, Barton, Canberra ACT 

2. R.evocation of authorisation 

(a) Description of the authorisation, for which revocation is sought, including 
but not limited to the registration number assigned to that authorisation: 

A 90987 - an authorisation to make collective bargaining arrangements 
with various suppliers of wagering and gambling services and racing 
broadcasting 

............................................................................................................ servzces. 

Page 1 of 7 



(b) Provide details of the basis upon which revocation is sought: 

The authorisation expires in early 201 1 ( 30 April ) and the applicants 
wish to extend the current authorisation and extend it to other suppliers of 
goods and services to the applicants 
members. .......................................................................................................... 

3. Substitution of authorisation 

(a) Provide a description of the contract, arrangement, understanding or 
conduct whether proposed or actual, for which substitution of authorisation 
is sought: 
(Refer to direction 4) 

.......................................................................................................................... 
Collective bargaining arrangements with a number of 
suppliers,.. ........................................................................................................ 

(b) Description of the goods or services to which the contract, arrangement, 
understanding or conduct (whether proposed or actual) relate: 

See attached . . submwsron ....................................................................................................................... 
.......................................................................................................................................... 

(c) The term for which substitute authorisation of the contract, arrangement or 
understanding (whether proposed or actual), or conduct, is being sought and 
grounds supporting this period of authorisation: 

5 
years ................................................................................................................................. 

4. Parties to the contract, arrangement or understanding (whether proposed 
or actual), or relevant conduct, for which substitution of authorisation is 
sought 

(a) Names, addresses and description of business carried on by those other 
parties to the contract, arrangement or understanding (whether proposed or 
actual), or the relevant conduct: 

.See attached . . ....................................................................................................................... submzssron 

Page 2 of 7 



(b) Names, addresses and descriptions of business carried on by parties and 
other persons on whose behalf this application is made: 
(Refer to direction 5) 

See attached 
....................................................................................................................... submission 

(c) Where those parties on whose behalf the application is made are not known 
- description of the class of business carried on by those possible parties to 
the contract or proposed contract, arrangement or understanding: 

5. Public benefit claims 

(a) Arguments in support of application for substitution of authorisation: 
See attached 
submission ....................................................................................................................... 
. . 

(See Direction 6 of this Form) 

(b) Facts and evidence relied upon in support of these claims: 
See attached 

..................................................................................................................... submission.. 

6. Market definition 

Provide a description of the market(s) in which the goods or services 
described at 3 (b) are supplied or acquired and other affected markets 
including: significant suppliers and acquirers; substitutes available for the 
relevant goods or services; any restriction on the supply or acquisition of 
the relevant goods or services (for example geographic or legal restrictions): 

The supply of hotel, tavern, accommodation establislzments and restaurant services 

to the public. 

The acquisition by hotels, taverns, accommodation establishments and restaurants 
of goods and services. 

The supply by various suppliers of goods and services to hotels, taverns, 
accommodation establishments and 

....................................................................................................................... restaurants 
............................................................................................................................ 

(See Direction 7 of this Form) 
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7. Public detriments 

(a) Detriments to the public resulting or likely to result from the substitute 
authorisation, in particular the likely effect of the conduct on the prices of 
the goods or services described at 3 (b) above and the prices of goods or 
services in other affected markets: 

See attached 
submission ....................................................................................................................... 
.... 

(See Direction 8 of this Form) 

(b) Facts and evidence relevant to these detriments: 
.See attached . . ....................................................................................................................... submzsszon 

8. Contracts, arrangements or understandings in similar terms 

This application for substitute authorisation may also be expressed to be made in 
relation to other contracts, arrangements or understandings (whether proposed or 
actual) that are, or will be, in similar terms to the abovementioned contract, 
arrangement or understanding 

(a) Is this application to be so expressed? 

.......................................................................................................................... 

.Not 
applicable.. ....................................................................................................... 

(b) If so, the following information is to be furnished: 

(i) description of any variations between the contract, arrangement or 
understanding for which substitute authorisation has been sought and those 
contracts, arrangements or understandings that are stated to be in similar 
terms: 

.......................................................................................................................... 
(See Direction 9 of this Form) 

(ii) Where the parties to the similar term contract, arrangement or 
understanding(s) are known - names, addresses and description of business 
carried on by those other parties: 

.......................................................................................................................... 
(See Direction 5 of this Form) 
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(iii) Where the parties to the similar term contract, arrangement or 
understanding(s) are not known - description of the class of business 
carried on by those possible parties: 

9. Joint Ventures 

(a) Does this application deal with a matter relating to a joint venture (See 
section 45 of the Trade Practices Act 1974)? 

.......................................................................................................................... 
Not 
applicable.. ....................................................................................................... 

(b) If so, are any other applications being made simultaneously with this 
application in relation to that joint venture? 

(c) If so, by whom or on whose behalf are those other applications being made? 

10. Further information 

(a) Name, postal address and telephone contact details of the person authorised 
by the parties seeking revocation of authorisation and substitution of a 
replacement authorisation to provide additional information in relation to 
this application: 

.......................................................................................................................... 
Hank Spier. 

Director 

Spier Consulting P/Z 

4 Waller Crescent, Campbell ACT 2612 

0262812030 

......................................................... ~ a t e d .  .<s October 20 1 0.. 

Signed on behalf of the applicant 
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(Signature) / 
.Hank Spier ........................................................................... 
(Full Name) 

.Spier Consulting PIL. ......................................................................... 
(Organisation) 

.Director.. .......................................................................... 
(Position in Organisation) 
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SUBMISSION IN RELATION TO APPLICATION BY THE AUSTRALIAN 
HOTELS ASSOCIATION FOR COLLECTIVE BARGAINING WITH A 
NUMBER OF SUPI'LIERS. 

The Principle. 

"A single negotiation process through collective bargaining may offer a more efficient 
and informed bargaining process, relative to a situation where multiple negotiation 
processes are necessary" ACCC AMA Collective Bargaining decision, December 2008. 

The Application 

This application seeks revocation and substitution of authorisation A90987 for the AHA 
Divisions and their members to collectively bargain with various suppliers and for the 
AHA Divisions to bargain with those suppliers on behalf of its members. 

The Applicants 

The Applicants to the application are the AHA Divisions in, 
NSW 
VIC 
SA 
TAS 
WA 
NT 
ACT 
QLD 

The parties to A90987 were the first six (6) listed. This application adds the ACT and Qld 
Divisions of the AHA. The parties to A90987, consent to the addition of ACT and QLD. 

The ACT and Qld should have been part of A90987 but missed the opportunity. 



The AHA is an industry association with membership comprising hotels, pubs, resorts 
and other accommodation establishments. The main objective of the AHA is to 
promote and protect the rights and interests of licensed hospitality industry 
businesses. It aims to be the leading hotel and hospitality industry association 
providing leadership in representing the interests of members and other stakeholders 
to the Government and community. It has Divisions located in every state and 
territory. 

AHA membership levels vary from Division to Division but generally more than 50% of 
potential members are members. However there is a constant movement of members 
joining and leaving the various Divisions. In fact the AHA has to compete with various 
other trade associations for members. 

Pur~ose  of the Application 

The purpose of seeking revocation and substitution of the authorisation for collective 
negotiation is to give the AHA Divisions and their members more input and cost 
effectiveness into the competitive process between buyers and suppliers. 

Authorisation A90987, has in the opinion of the AHA, worked as well as can be 
expected. The AHA has had meaningful input into the contract negotiations with the 
targets of that authorization. 

The markets in which the AHA members operate are dominated by the supermarket 
majors in relation to packaged liquor, in relation to in house consumption AHA members 
have to compete many many on license restaurants and clubs and drinking at home, also 
with smoking bans hotels have to fight harder for clientele . In gambling and wagering 
the competitors are TABS; Clubs, on race course betting, Bingo, internet gambling and 
much more 

Competition is generally fierce, small retailers need to band together in buying groups 
and hence collective bargaining in order to be competitive in the market. Even so they 
can never meet the power of players such as the supermarket majors but they can seek to 
bridge the gap. 

The system sought to be authorized will foster both economies and scale and economies 
of aggregated power in the market. 

Under the non collective bargaining arrangements the targets of any collective bargaining 
sought to be authorised present individual AHA members with standard form contracts 
that are weighted in favour of the target. These are proffered on a 'take it or leave it' 
basis. Authorisation, for collective negotiation, if granted, will result in fairer terms and 
conditions for the liquor retailers. It also gives them the opportunity to develop their own 
brands to compete with the supermarket majors and other buying groups. 



The targets of the proposed and effectively ongoing collective bargaining conduct are 
listed in Attachment A. There are currently 142 proposed targets but there may be more, 
or less, over time. The suppliers vary in size but in all cases it is more efficient to deal 
with them on a collective basis, albeit voluntary. 

Furthermore the targets are sometimes only in one State but that changes overtime and 
hence any of the AHA Divisions might now or in the future real with each of the listed 
targets. Hence the application seeks that all Division can collectively bargain with each of 
those listed. 

The suppliers cover the following sectors. 

Wine , beer and spirits suppliers- direct suppliers 
Wine, beer and spirit suppliers - wholesalers. 
Energy. 
Advertising. 
Poker machines 
Cigarettes 
Soft Drinks 
Insurance 
Confectionary 
Communication services. 
Catering supplies 
Superannuation 
Music 
Accommodation 
Employment providers 
Training 
Banking 
Auditors/accountants 
IT Services 
Security 

Conduct for which Authorisation is sought 

The Application seeks authorisation for, collective negotiation. ( Authorisation by way 
of revocation and substitution). Collective boycott is not contemplated. 

The Commission has in the past indicated that the anti-competitive effect of collective 
negotiation arrangements can be limited in circumstances where: 

the current levels of competition between the group are limited; 
the collective negotiation process is voluntary; and 
restrictions are placed on the composition of the bargaining groups, in this case on 
a Division basis. 



The collective negotiation process for which and the AHA Divisions are seeking 
authorisation is voluntary. Members may elect to opt-out and negotiate individual 
contracts with the suppliers. Also membership of AHA itself is voluntary and members 
move in and out of membership. 

The targets. 

As indicated earlier, there are about 142. Some are very large operators, some dominate 
other industries. Some are small but in all cases there are benefits in dealing with them on 
a collective basis. 

Some such as Metcash, Diageo, Fosters, Independent Distillers, Coca Cola, Tooheys- are 
major suppliers. 

In all cases collective negotiation has occurred before and is generally welcomed by the 
targets, often collective negotiations is expected by the targets, 

In all cases the public benefits flow. 

In all cases the collective bargaining will be voluntary and suppliers can opt to deal direct 
with AHA members members. 

Supply of ~ o o d s  and services 

The AHA Divisions are seeking authorisation to conduct collective negotiation in 
relation to the following, 

Price of product. 
Terns of supply. 
Settlement discounts; 
Product development. 
Joint advertising and marketing. 
Distribution 

Anti-competitive detriment 

The counterfactual (the future without authorisation) provides the benchmark against 
which the anti-competitive detriment and public benefits are assessed. 

It is our contention that there is no anti competitive detriment. The conduct if anything is 
pro competitive. Without buying groups and the consequent collective bargaining process 
the market would be far less competitive no development of groups who can challenge 
the dominant players in the industry. 



Further it gives suppliers real alternatives to those dominant players. 

The individual AHA members do not generally compete against each other, as they are 
generally geographically separated from each other. The main competitor are the 
supermarket majors and members of other buying groups. 

On the supplier side AHA members face large monopoly or oligopoly suppliers and 
hence collective action is vital. 

Further the conduct of AHA negotiating save individual members substantial transaction 
costs, even if the buying price was not influenced by the collective negotiation. 

The counterfactual is individual negotiation.. 

Under that scenario, the AHA members are faced with either oligopoly, that is, a market 
characterised by a small number of buyers for their services each of whom has substantial 
buying power or a monopoly as each supplier has product that each newsagents must 
have. 

AHA submits that it faces a market structure where suppliers, have substantial power 
and are able to dictate unfavourable terms and conditions. 

If collective negotiation results in a decrease in costs to AHA members, this would be 
passed on to consumers due to the structure and dynamics of the market. 

However to date collective bargaining has led to benefits to the members. What is has 
done is to make outcomes more transparent, more cost effective and some changes 
agreed. 

As there is little scope for a lessening of competition in the market, the public benefit that 
is incumbent upon the applicants to identify need only be very minimal in order to 
outweigh that anti-competitive detriment. 

The potential for anti-competitive detriment is further reduced by the following factors: 
members can opt out of the negotiations or leave the at any time. 

Public benefits 

The Commission has in the past accepted that an increase in countervailing as a result of 
the authorisation of collective negotiation results in public benefits. 

In the 2004 Newsagents Associations authorisation the ACCC said 

"The Commission concludes that, on the information currently before it, collective 
negotiations with newspaper and magazine publishers and distributors gives rise to a 



small level of public beneJt in addressing the current bargaining imbalance between 
newsagents and major publishers/distributors. The Commission considers that collective 
bargaining arrangements may provide newsagents with greater bargaining power, 
allowing them more effective input into contractual terms and conditions." 

In this instance the applicants claim the following public benefits, 

The promotion of equitable dealings. 
Transaction cost savings- there must be some savings where associations can 
represent many small businesses. 
Protection from legal challenge- authorisation will often cover conduct that has 
been occurring for some time. However it was always at risk and targets can use 
that as a bargaining tactic. 
Collective discussions - these must be better than hostility. 
Buying Groups and hence collective action adds to the competition in the retail 
market, in a market characterized by increased concentration and potentially less 
competition if no new groupings emerge. 

The above cannot easily be quantified in a purist economic sense but public benefits go 
further than just bean counting. They must include the unquantifiable. 

The Commission also recognised that the community generally has an interest in benefits 
to arising from increased effective input into contracts. 

However it is not only an issue of countervailing power but the simple reduction in 
transaction costs and better information and negotiation skills inherent in a buying group 
of small businesses. Small businesses who otherwise would be at a disadvantage vis a vis 
suppliers. This is not just a big versus small issue but also an issue of more effective use 
of resources and the pooling of resources. Small businesses are outsourcing some roles to 
the buying group. 

Conclusion 

Current levels of competition existing between AHA members are low. Most 
competition occurs between other buying groups, supermarkets, and licensed 
convenience stores, clubs, restaurants. Accordingly, the public detriment arising from 
collective negotiation by is likely to be limited. 

Even at the supplier level the collective negotiation does not lead to any detriment. 

As regards public benefit 

The conduct is pro competitive 
The conduct leads to efficiencies 
The conduct is cost effective 



Cost savings will be passed on. 

In granting authorization to A90987 in 2006 the ACCC stated, 

"The ACCC considers that while the proposed collective bargaining arrangements have 
the potential to result in some anti-competitive detriment, there are a number of 
mitigating features of the arrangement including: 

the current level of competition between hotels is unlikely to be signiJcantly 
affected 

the arrangements are voluntary for all parties and may be accessed by future 
AHA members 

the arrangements do not include collective boycott activity. 

The ACCC considers that the proposed collective bargaining arrangements are likely to 
result in some benefit to the public. In particular: 

the proposed collective bargaining arrangements will provide greater opportunity 
for hotels to provide input into contract terms and conditions, to achieve more 
eflcient commercial outcomes and 

hotels are likely to pass on at least some ben@ts of any more favourable deal 
negotiated with service providers as a result of collectively bargaining, in the 
form of improvements in the level of service provided by hotels to consumers" 

The applicants submit that this is still the case and will also apply to the expanded list of 
suppliers. 

In the recent Liquor Stax authorization (A9 1237) the ACCC accepted 60 targets. Whilst 
this application is for more, the targets are across all of Australia and AHA members deal 
with more categories of suppliers on a regular basis than do liquor merchants. 

The AHA in seeking the revocation and substitution would agree to the conditions 
imposed by the ACCC in A90987, namely, 

Condition C1 

A negotiating committee must not comprise of members from more than one 
statelterritory AHA Division. 

Condition C2 

Negotiating committees formed within each statelterritory are not permitted to 
share or discuss information obtained through the course of engaging in 
collective bargaining negotiations with other negotiating committees formed in 
other stateslterritories. 



The AHA Divisions act independently in any case. 

AHA October 
2010 












