
Form G 
Commonwealth of Australia 

Trade Practices Act 1974 - subsection 93 (1) 
NOTIFICATION OF EXCLUSIVE DEALING 

To the Australian Competition and Consumer Commission: 

Notice is hereby given, in accordance with subsection 93 (1) of the Trade Practices 
Act 1974, of particulars of conduct or of proposed conduct of a kind referred to 
subsections 47 (2), (3), (4), (5), (6), (7), (8) or (9) of that Act in which the person 
giving notice engages or proposes to engage. 

PLEASE FOLLOW DIRECTIONS ON BACK OF THIS FORM 

1. Applicant 

(a) Name of person giving notice: 
(Refer to direction 2) 

(\l q 49 1 1 Cookies Australia Pty Limited ABN 12 067 254 951 (Mrs. Fields) 

(b) Short description of business carried on by that person: 
(Refer to direction 3) 

Mrs. Fields is the Australian master franchisee of the "Mrs. Fields" 
franchise network. 

As master franchisee Mrs. Fields acts as the Australian franchisor for a 
network of businesses that specialise in the retail sale of cookies, brownies, 
biscotti, coffee and other associated products and beverages from retail 
premises using an image and system created by Mrs. Fields Famous Brands 
and licensed to Mrs. Fields (Mrs. Fields Business). 

Currently all Mrs. Fields Businesses are operated by independent operators 
(Franchisees) pursuant to written franchise agreements (Franchise 
Agreement) with Mrs. Fields. In total there are 24 franchised Mrs. Fields 
Businesses in Australia. 

In addition, Mrs. Fields operates a wholesale business whereby Mrs. Fields 
products are sold direct to retailers such as supermarkets. 

(c) Address in Australia for service of documents on that person: 

Suite 2A, 84 Darley Street, Mona Vale, New South Wales, 2103 

2. Notified arrangement 

(a) Description of the goods or services in relation to the supply or 
acquisition of which this notice relates: 

Refer to paragraph 2(b) below. 
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(b) Description of the conduct or proposed conduct: 

Mrs. Fields has expended significant time and resources to develop a 
comprehensive business format that enables Mrs. Fields Businesses to 
succeed in the quick food market. The business format for the 
establishment and operation of a Mrs. Fields Business is referred to as the 
"Mrs. Fields System". 

Mrs. Fields Businesses operate in a highly competitive environment. 
Typically they will be located in shopping centres with high rentals and 
strong competition from other retailers. It is therefore important for Mrs. 
Fields to consistently provide a high quality product and differentiate itself 
from other competitors. 

The Mrs. Fields System is designed to give Mrs. Fields Businesses a 
competitive advantage. This is achieved by: 

o the design of the Mrs. Fields System as detailed below; 

o the development and continual enhancement of intellectual 
property; and 

o endeavouring to ensure that all Mrs. Fields Businesses operate to 
deliver a consistent customer experience that can be effectively 
marketed and promoted. 

Compliance with the Mrs. Fields System is fundamental to the long term 
success of Mrs. Fields Businesses. 

Franchisees benefit from access to the Mrs. Fields' intellectual property and 
the Mrs. Field's System. Important elements of the Mrs. Field's System 
include: 

o the specific image created or licensed by Mrs. Fields for the 
operation of a Mrs. Fields Business, including a distinctive and 
appealing product range and mix, uniforms, signage, equipment and 
cleaning materials, and the design, colour schemes and lay-out of 
business premises; 

o product types, flavours and recipes and associated brand names that 
give Mrs. Fields7 Businesses differentiation in the market; 

o procedures and standards for the preparation of menu items 
available for sale in Mrs. Fields' Businesses (including recipes and 
packaging requirements); 

o logistical and supply arrangements that facilitate efficient delivery 
of products to Mrs. Fields Businesses; 

o administrative and other back-of-house procedures (such as 
reporting requirements and cleaning standards); 
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o trade marks, designs, operations manuals, marketing strategies and 
other confidential business information used in the operation of 
Mrs. Fields Businesses; and 

o expertise and know how applicable to the operation of Mrs. Fields' 
Businesses. 

Franchisees' contractual obligations 

Franchisees have obligations under their respective Franchise Agreements in 
relation to the products they can: 

o purchase for use in their Mrs. Fields Business; and 

o sell from their Mrs. Fields Business. 

The relevant clauses of the Franchise Agreement are set out in Schedule 1 
(confidential). 

Description of the notified conduct 

This notification relates to the acquisition of products and services by 
Franchisees from New Zealand Natural Pty Ltd and/or its related entities 
(New Zealand Natural). 

New Zealand Natural is the manufacturer and supplier of a range of 
branded ice cream and frozen yogurt products, and is also the franchisor of 
a network of retail stores selling such products. In addition, New Zealand 
Natural sells such products at a wholesale level to various third parties, 
including supermarkets. This notification specifically relates to the 
acquisition of products from New Zealand Natural at a wholesale level. 

Acquisition of products 

The Mrs. Fields System requires that Franchisees: 

o only sell Authorised Products; and 

o must prepare all Authorised Products strictly in accordance with the 
Mrs. Fields operations manual. 

The Franchise Agreement also specifies that Mrs. Fields may from time to 
time specify that certain Approved Ingredients and Authorised Products are 
Core Products that must only be purchased from Mrs. Fields or a Related 
Entity of Mrs. Fields. 

The current list of Authorised Products (included in Schedule 2) 
(confidential) is predominantly comprised of coffee, cookies (including 
small cookies known as nibblers), muffins, brownies and other baked 
goods. 
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Mrs. Fields Businesses operate in a highly competitive environment and 
Mrs. Fields is always considering new, innovative ways in which to 
distinguish its product offering from that of its competitors in order to 
provide it and its franchisees with a competitive advantage. 

On this basis, Mrs. Fields has recently been engaged in negotiations with 
New Zealand Natural in relation to the potential sale of New Zealand 
Natural branded products in Mrs. Fields Businesses. It is proposed that 
Mrs. Fields will: 

o include certain products offered by New Zealand Natural (New 
Zealand Natural Products) as Authorised Products or otherwise 
permit such products to be sold in Mrs. Fields Businesses; 

o permit franchisees that operate from appropriate sites to co-brand 
their sites with New Zealand Natural and sell New Zealand Natural 
Products; and 

o require such franchisees to enter into supply agreements with New 
Zealand Natural for the supply of such products. 

It is anticipated that the right to supply New Zealand Natural Products will, 
initially, only be provided to Franchisees that operate from co-branded sites 
(eg have both Mrs. Fields and New Zealand Natural branding). However, in 
the future, all Franchisees may be offered the right to supply New Zealand 
Natural Products. 

(Refer to direction 4) 

3. Persons, or classes of persons, affected or likely to be affected by the 
notified conduct 

(a) Class or classes of persons to which the conduct relates: 
(Refer to direction 5) 

The conduct may affect all Franchisees 

(b) Number of those persons: 

(i) At present time: 24 Franchisees 

(ii) Estimated within the next year: 32 Franchisees 
(Refer to direction 6) 

(c) Where number of persons stated in item 3 (b) (i) is less than 50, their 
names and addresses: 

The names and addresses of all Franchisees are included in Schedule 3 to 
this Notification. 



4. Public benefit claims 

(a) Arguments in support of notification: 
(Refer to direction 7) 

Refer to paragraph 4(b) 

(b) Facts and evidence relied upon in support of these claims: 

Site Viability 

Mrs. Fields contends that the arrangement with New Zealand Natural will 
assist franchisees to compete in a highly competitive market. It will also 
assist in making sites viable that might not otherwise be viable for the 
establishment of a stand alone Mrs. Fields Business. 

As noted above, Mrs. Fields' Businesses predominantly sell coffee, cookies 
and brownies. By broadening the product range and adding a very different 
product category Mrs. Fields franchisees will be able to attract a new and 
broader range of customers. The New Zealand Natural brand will further 
assist Mrs. Fields franchisees. 

Mrs. Fields contends that by allowing Franchisees to sell New Zealand 
Natural products in their businesses Franchisees will: 

o have the ability to increase their sales by offering an increased range 
of products; and 

o have a further point of difference from other cookie retailers. 

Quality control 

Product quality and surety of supply is of critical importance to the success 
of Mrs. Fields Businesses. Mrs. Fields goes to great lengths to ensure that 
participants in its supply chain deliver a reliable supply of high quality 
products to Mrs. Fields Businesses, at a competitive price. 

Mrs. Fields believes New Zealand Natural Products are of a consistently 
high quality that accord with Mrs. Fields' market position. Mrs. Fields 
further believes that the proposed arrangement with New Zealand Natural 
will allow it to monitor the quality of the products supplied to ensure that 
the products supplied in Mrs. Fields Businesses are of a consistently high 
standard. 

Mrs. Fields contends that requiring Franchisees to use New Zealand Natural 
Products also promotes business efficiencies as Franchisees can utilise the 
time and money they may have otherwise spent liaising with Mrs. Fields 
about broadening the product offering and investigating and managing 
suppliers and distributors, on their own businesses. 
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Competitive prices 

The arrangement with New Zealand Natural will allow Franchisees to 
supply a broader range of products at competitive prices. More importantly, 
the New Zealand Natural brand is very important itself and Franchisees can 
only have access to New Zealand Natural products from New Zealand 
Natural. 

Mrs. Fields acknowledges that from time to time, a specific supplier might 
be able to offer a price for a product that is less than the price of the 
equivalent New Zealand Natural Product. However, Mrs. Fields does not 
consider that unbranded supply ofsimilar products will work, and any price 
savings will be counteracted by the reduced sales levels to customers. 
Accordingly, such alternatives would not deliver any medium or long-term 
saving to Franchisees or consumers, and would in fact reduce the 
consistently high quality product offered by Franchisees. 

By enabling Franchisees to acquire Approved Products at competitive rates, 
Franchisees can maximise the profitability of their businesses whilst still 
providing value for money to their customers. 

Development and protection of the Mrs. Fields brand and system 

The quick service food industry is highly competitive and densely 
populated. Mrs. Fields' has gone to great lengths to develop brand 
reputation within the market, and a range of products that are unique to Mrs. 
Fields' Businesses. 

New Zealand Natural has developed a reputation similar to that of Mrs. 
Fields. The proposed arrangement seeks to protect and enhance Mrs. Fields' 
brand and brand position by aligning the Mrs. Fields' brand with a similarly 
positioned brand. Such an alignment should result in benefits to all parties - 
customers, through an enhanced, high quality product offering; Franchisees, 
by providing a broader product offering and increasing the value of the Mrs. 
Fields brand; and New Zealand Natural by providing a further revenue 
stream while further building its brand. 

Additional income 

Mrs. Fields franchisees will purchase the New Zealand Natural Products 
direct from New Zealand Natural at wholesale prices consistent with those 
applying to current New Zealand Natural retail stores. Mrs. Fields may 
receive rebates from New Zealand Natural in relation to products supplied 
by New Zealand Natural to Franchisees and will receive royalties on the 
gross sale of all products sold by Franchisees, including the New Zealand 
Natural products. However, Franchisees will not have to pay royalties to 
New Zealand Natural. 

Although not directly shared with Franchisees, the rebates are used to fund 
infrastructure growth, pay for nutritional testing and product development, 
and subsidiselpay for the salaries of staff in the Mrs. Fields head office 
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team. These expenditures obviously benefit Franchisees and the Mrs. 
Fields' network as a whole. 

5. Market definition 

Provide a description of the market(s) in which the goods or services 
described at 2 (a) are supplied or acquired and other affected markets 
including: significant suppliers and acquirers; substitutes available for 
the relevant goods or services; any restriction on the supply or acquisition 
of the relevant goods or services (for example geographic or legal 
restrictions): 
(Refer to direction 8) 

However the relevant markets are defined, Mrs. Fields submits that they are 
characterised by a high degree of competition and a large number of active and 
meaningful participants. 

The markets could be reasonably identified as the Australian markets for the: 

o retail supply of quick service snacks including cookies and brownies; 

o retail supply of coffee and other beverages; 

o retail supply of ice-cream, frozen yoghurt, shakes, smoothies and 
juices; 

o wholesale supply of quick service snacks including donuts, juices, 
cakes, pies, pastries, cookies and brownies; 

o wholesale supply of coffee and other beverages; and 

o wholesale supply of ice-cream, frozen yoghurt, shakes, smoothies and 
juices. 

6. Public detriments 

(a) Detriments to the public resulting or likely to result from the 
notification, in particular the likely effect of the notified conduct on the 
prices of the goods or services described at 2 (a) above and the prices of 
goods or sewices in other affected markets: 
(Refer to direction 9) 

Refer to paragraph 6(b) 

(b) Facts and evidence relevant to these detriments: 

Mrs. Fields submits that any public detriment associated with the notified 
conduct is negligible, if such detriments exist at all. The possible 
detriments associated with the notified conduct, in Mrs. Fields' view, are as 
set out below. 



Franchisees 

Mrs. Fields does not consider that the notified conduct will cause any 
measurable detriment to Franchisees. On the contrary (and as set out above) 
Mrs. Fields considers that there are significant benefits to Franchisees. 

While Franchisees will be required to purchase products specifically from 
New Zealand Natural, Mrs. Fields believes that any detriment that may exist 
due to a franchisee's inability to specify their own supplier will be offset by: 

o access to the New Zealand Natural brand; 

o the increased product range available to the Franchisee due to the 
arrangement with New Zealand Natural; 

o the high quality of product provided by New Zealand Natural; and 

o the competitive pricing arrangement agreed with New Zealand 
Natural. 

Customers 

In regard to customers, Mrs. Fields does not consider that the notified 
conduct will cause any measurable detriment. Indeed in Mrs. Fields 
opinion, the conduct will benefit customers by enabling them to purchase a 
larger product range at one location. The notified conduct will not impact 
upon a customer's ability to shop around for alternative product offerings, 
should they wish to do so. 

Suppliers and distributors 

Suppliers and distributors of: 

o Authorised Products that are not permitted to supply to Franchisees; 
or 

o products that are not Authorised Products, 

will be impacted by the conduct to a limited extent. 

However, Mrs. Fields' contends that the anti-competitive effect of the 
notified conduct is minimal, given the relatively small size of the Mrs. 
Fields network, the size of the quick service snack retail market and the 
number of suppliers that serve the relevant markets. 

7. Further information 

(a) Name, postal address and contact telephone details of the person authorised 
to provide additional information in relation to this notification: 

Stephen Giles, Partner, Norton Rose Australia 
Level 15,485 Bourke Street, Melbourne, Victoria 3000 
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Direct line: (03) 8686 6965 
Email : stephen.giles@nortonrose.com 

Dated ........ 0.2.:.0q:.!!? ..... .......................... 

L' 5 T C p n d  BR ~)LES ............................................................................. 
(Full Name) 

~ORTdnl Rm ,hmZi%A~ ............................................................................. 
(Organisation) 

P A R T ~ E ~  ............................................................................. 
(Position in Organisation) 
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DIRECTIONS 

1. In lodging this form, applicants must include all information, including supporting 
evidence that they wish the Commission to take into account in assessing their 
notification. 

Where there is insufficient space on this form to hrnish the required information, 
the information is to be shown on separate sheets, numbered consecutively and 
signed by or on behalf of the applicant. 

2. If the notice is given by or on behalf of a corporation, the name of the corporation 
is to be inserted in item 1 (a), not the name of the person signing the notice, and 
the notice is to be signed by a person authorised by the corporation to do so. 

3. Describe that part of the business of the person giving the notice in the course of 
the which the conduct is engaged in. 

4. If particulars of a condition or of a reason of the type referred to in section 47 of 
the Trade Practices Act 1974 have been reduced in whole or in part to writing, a 
copy of the writing is to be provided with the notice. 

5. Describe the business or consumers likely to be affected by the conduct. 

6. State an estimate of the highest number of persons with whom the entity giving 
the notice is likely to deal in the course of engaging in the conduct at any time 
during the next year. 

7. Provide details of those public benefits claimed to result or to be likely to result 
from the proposed conduct including quantification of those benefits where 
possible. 

8. Provide details of the market(s) likely to be affected by the notified conduct, in 
particular having regard to goods or services that may be substitutes for the good 
or service that is the subject matter of the notification. 

9. Provide details of the detriments to the public which may result from the proposed 
conduct including quantification of those detriments where possible. 
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EXCLUDED FROM PUBLIC REGISTER 

Schedule 1 

Relevant clauses of Franchise Agreement (confidential) 
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EXCLUDED FROM PUBLIC REGISTER 

Schedule 2 

List of Authorised Products (confidential) 
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EXCLUDED FROM PUBLIC REGISTER 

Schedule 3 

Name and address of all Mrs. Fields' Franchisees (confidential) 
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