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Introduction 

1. On 29 July 2010, the Australian Competition and Consumer Commission 
(ACCC) announced its decision not to oppose the proposed acquisition of Alcon 
Laboratories Inc (Alcon) by Novartis AG (Novartis) (the proposed acquisition), 
subject to section 87B undertakings accepted by the ACCC on 29 July 2010 (the 
Undertakings). The ACCC decided that the proposed acquisition, when 
considered in light of the undertakings, would be unlikely to have the effect of 
substantially lessening competition in any relevant market in Australia in 
contravention of section 50 of the Trade Practices Act 1974 (the Act). 

2. The ACCC made its decision on the basis of the information provided by the 
merger parties and information arising from its market inquiries. This Public 
Competition Assessment outlines the basis on which the ACCC has reached its 
decision on the proposed acquisition, subject to confidentiality considerations. 

Public Competition Assessment 

3. To provide an enhanced level of transparency and procedural fairness in its 
decision making process, the ACCC issues a Public Competition Assessment for 
all transaction proposals where: 

 a merger is opposed; 

 a merger is subject to enforceable undertakings; 

 the merger parties seek such disclosure; or 

 a merger is not opposed but raises important issues that the ACCC considers 
should be made public. 

4. This Public Competition Assessment has been issued because Novartis’ proposed 
acquisition of Alcon is subject to court enforceable undertakings. 

5. By issuing Public Competition Assessments, the ACCC aims to provide the 
public with a better understanding of the ACCC's analysis of various markets and 
the associated merger and competition issues. It also alerts the public to the 
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circumstances where the ACCC’s assessment of the competition conditions in 
particular markets is changing, or likely to change.  

6. Each Public Competition Assessment is specific to the particular transaction 
under review by the ACCC. While some transaction proposals may involve the 
same or related markets, it should not be assumed that the analysis and decision 
outlined in one Public Competition Assessment will be conclusive of the ACCC’s 
view in respect of other transaction proposals, as each matter will be considered 
on its own merits.  

7. Public Competition Assessments are intended to outline to the general public the 
ACCC’s principal reasons for reaching a decision on a proposed acquisition. As 
such they may not definitively explain all issues and the ACCC’s analysis of such 
issues. Further, the ACCC’s decisions generally involve consideration of both 
non-confidential and confidential information provided by the merger parties and 
market participants. In order to maintain the confidentiality of particular 
information, Public Competition Assessments do not contain any confidential 
information or its sources. 

The parties 

The acquirer: Novartis AG 

8. Novartis is a global pharmaceutical company that specialises in the development, 
production, distribution and marketing of medical products.  

9. In Australia, Novartis offers a wide range of healthcare products including 
branded and generic prescription medicines, over-the-counter medicines and 
animal health products. 

10. In relation to eye care products, Novartis supplies contact lenses and lens care 
products, artificial tears and ocular lubricants, injectable miotics, allergic 
conjunctivitis and other ocular allergy treatment products and anti-glaucoma 
preparations. 

The target: Alcon Laboratories Inc 

11. Alcon is a global pharmaceutical company focused on eye care. Alcon develops, 
manufactures and markets pharmaceuticals, surgical equipment devices and 
consumer eye care products to treat diseases and disorders of the eye in more than 
180 countries worldwide. 

12. Alcon is a majority owned subsidiary of Nestle S.A. (Nestle) and is based in 
Switzerland. In Australia, Alcon is active in the areas of ophthalmic and miotic 
pharmaceuticals, ophthalmic surgical products, including surgical and diagnostic 
equipment, injectable miotic products, as well as contact lens care products. 

 



 

3 

Other market participants 

Allergan Inc 
 
13. Allergan Inc (Allergan) is a multi-specialty healthcare company that has a portfolio 

of eye care pharmaceuticals. Allergan supplies a range of eye care pharmaceuticals, 
including artificial tears and ocular lubricants, preparations for use with contact 
lenses, treatments for allergic conjunctivitis and other ocular allergies and anti-
glaucoma preparations. 

Bausch & Lomb Inc 

14. Bausch & Lomb Inc (Bausch & Lomb) is a privately owned eye health 
company. Its core products include soft and rigid gas permeable contact lenses 
and lens care products, and ophthalmic surgical and pharmaceutical products, 
including a topical miotics product. Bausch & Lomb is headquartered in 
Rochester, New York. Its products are available in more than 100 countries, 
including Australia. 

Johnson & Johnson Pacific Pty Ltd 

15. Johnson & Johnson Pacific Pty Ltd (Johnson & Johnson) is a global 
pharmaceutical company which supplies consumer healthcare, pharmaceutical and 
surgical devices and diagnostic products and services. In relation to eye care 
products, Johnson & Johnson supplies a range of eye care products, notably 
treatments for ocular allergies, artificial tears and ocular lubricants. 

The proposed transaction 

16. On 4 January 2010, Novartis exercised a call option to purchase shares held by 
Nestle in Alcon. Novartis will become the majority shareholder in Alcon as a 
result of the proposed acquisition. The transaction will be effected worldwide, as 
Novartis and Alcon are each the ultimate holding companies of the respective 
Novartis and Alcon groups. 

17. The proposed acquisition was considered by other national competition agencies 
and the ACCC consulted with these agencies regarding the proposed acquisition 
and divestiture occurring at the international level.  
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Timing 

18. The following table outlines the timeline of key events in this matter. 

Date Event 

8th April 2010 ACCC commenced review under the Merger Review Process 
Guidelines. 

29th April 2010 Closing date for submissions from interested parties. 

25th May 2010 ACCC timeline suspended to allow the ACCC to conduct further 
inquiries. Former proposed date for announcement of ACCC's findings 
of 27 May 2010 deferred. 

16th July 2010 Divestiture proposal proffered by Novartis. ACCC commenced market 
inquiries on divestiture proposal. ACCC timeline recommenced. 

29th July 2010 ACCC announced it would not oppose the proposed acquisition subject 

to undertakings. 87B undertakings accepted by the ACCC. 

Market inquiries 

19. The ACCC conducted market inquiries with a range of industry participants, 
including competitors, potential competitors, customers, industry bodies, other 
regulatory agencies and other interested parties. Submissions were sought in 
relation to the substantive competition issues and proposed undertakings. 

The relevant markets 

20. In Australia, Novartis and Alcon compete in a number of pharmaceutical product 
markets relating to eye care, including injectable miotics, preparations for use in 
contact lenses, artificial tears and ocular lubricants, anti-glaucoma preparations 
and allergic conjunctivitis treatments. The ACCC considered the effect of the 
proposed acquisition on markets relating to these eye care products. 

21. The ACCC formed the view that there were separate national markets for the 
wholesale supply of: 

 injectable miotics; 
 artificial tears and ocular lubricants; 
 preparations for use with contact lenses;  
 allergic conjunctivitis and other ocular allergy treatments; and 
 anti-glaucoma preparations. 

22. In coming to the conclusion that each of these products constituted a distinct 
market, the ACCC considered the views of market participants regarding the 
clinical use and treatment profile, the mechanisms of action, the mode of 
administration and design, the active ingredient and the side effect profile of the 
products. 
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23. In relation to miotics, the ACCC considered a separate product market for 
injectable miotics, as other miotic products were unlikely to be considered as 
suitable substitutes. Miotics are designed for use in cataract surgery and cause the 
constriction (miosis) of the eye’s pupil after delivery of the lens. The most 
common miotics are acetylcholine hydroxide, but other miotics include carbachol 
and pilocarpine. Miotics are typically administered via intraocular injection 
(injectable miotics), although they can be administered via eye drops (topical 
miotics).  

24. The ACCC did not consider that topical miotics were substitutable for injectable 
miotics, and did not include them in the relevant product market. Injectable 
miotics induce rapid miosis of the pupil during ocular surgery. Topical miotics 
also induce miosis, but much more slowly, and are generally used in the 
treatment of glaucoma rather than for the purposes of surgery.  

25. The ACCC considered that there was limited substitutability on the supply side 
between injectable miotics and topical miotics. The ACCC concluded that the 
appropriate product market was the market for injectable miotics. 

26. In relation to the geographic scope of the relevant markets, the ACCC considered 
that, given that pharmaceutical manufacturers compete to market and supply 
products nationally, the appropriate basis on which to consider each of the 
product markets was national. 

Competition analysis 

Injectable miotics 

27. The merger parties are the only suppliers of injectable miotics in Australia. Alcon 
supplies Isopto Carpine and Miostat, while Novartis supplies Miochol-E. The 
ACCC considered that barriers to entry in this market are high, particularly given 
the existence of patents in this market. The proposed acquisition would remove 
the only significant competitor to Novartis in the supply of injectable miotic 
products in Australia, and therefore lead to there being a single supplier of 
injectable miotics in Australia post acquisition.   

28. Consequently, the ACCC considered that, by virtue of the proposed acquisition, 
the merged firm would have the ability and incentive to increase the price of its 
injectable miotics. The ACCC considered that the proposed acquisition was likely 
to result in a substantial lessening of competition in the national market for the 
wholesale supply of injectable miotics. 

29. Novartis offered the ACCC court enforceable undertakings to address these 
competition concerns. The impact of the undertakings is discussed at paragraphs 
39 - 48 below. 
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Artificial tears and ocular lubricants 
 
30. Artificial tears and ocular lubricants are used for the relief of dry eyes and ocular 

irritations and come in the form of liquid drops, gels and ointments. Both 
Novartis and Alcon supply multiple brands in the market for the supply of 
artificial tears and ocular lubricants.1 Allergan is a major supplier of artificial 
tears and ocular lubricants in Australia, and other smaller suppliers include 
Contact Lens Cent, Aspen, Johnson & Johnson, Biorevive and Sigma. 

31. The proposed acquisition is likely to leave two large suppliers of artificial tears 
and ocular lubricants, being Allergan and the merged firm, and a number of 
smaller suppliers. The ACCC considered that the proposed acquisition was 
unlikely to result in a substantial lessening of competition as the merged firm 
would continue to face competition from Allergan as well as other smaller 
suppliers. The majority of products supplied in this market are not protected by 
patent which lowers the barriers to entry.  

Preparations for use with contact lenses 

32. In the market for the supply of preparations for use with contact lenses Novartis 
supplies AoSept and Aquify. Alcon supplies Opti-Free Express and Opti-Free 
Replenish. Other suppliers of contact lens care products are Bausch & Lomb, 
Abbott, Allergan and Aaxis Pacific. 

33. The ACCC considered that the proposed acquisition would not lead to a 
substantial lessening of competition in this relevant market, as the merged firm 
would continue to face competition from other suppliers, particularly from 
Bausch & Lomb and Abbott. 

Allergic conjunctivitis and other ocular allergy treatments 
 
34. In the market for the supply of allergic conjunctivitis and other ocular allergy 

treatments, Novartis supplies Zaditen and Antistine-Privine. Alcon supplies 
Lomide, Naphcon-A, Naphcon Forte, Zinfrin and Patanol. Other suppliers of 
allergic conjunctivitis and other ocular allergy treatments include Johnson & 
Johnson, Aspen and Allergan. 

35. The ACCC considered that the proposed acquisition was unlikely to bring about a 
substantial lessening of competition in this relevant market, as the merged firm’s 
pricing decision would be constrained by the presence of at least three established 
competitors. 

                                                 
1  Novartis supplies PAA, Genteal, Viscotears, HPMC PAA and In A Wink. Alcon supplies Duratears, 

Poly Tears, Poly Visc, Poly Gel, Tears Naturale, Systane, Systane Ultra and Bion Tears. 
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Anti-glaucoma preparations 
 
36. Anti-glaucoma products are used to lower intraocular pressure which can damage 

the optic nerve. Novartis and Alcon each supply anti-glaucoma products. Other 
suppliers of these products include Pfizer, Allergan, Merck & Co and Sigma. The 
ACCC noted that the proposed acquistion would result in a very small 
aggregation in this product area. The ACCC considered that the proposed 
acquisition was unlikely to result in substantial lessening of competition in this 
market as the merged firm would be constrained by a number of competitors post 
acquisition. 

Conclusion 

37. On the basis of market inquiries and the information before it, the ACCC formed 
the view that the proposed acquisition would be likely to result in a substantial 
lessening of competition in the market for the wholesale supply of injectable 
miotics.  

38. The ACCC did not identify competition concerns with respect to the wholesale 
supply of: 

 artificial tears and ocular lubricants; 
 preparations for use with contact lenses;  
 allergic conjunctivitis and other ocular allergy treatments; and 
 anti-glaucoma preparations. 

Undertakings 

39. On 29 July 2010 the ACCC accepted court enforceable undertakings offered by 
Novartis pursuant to section 87B of the Act. The undertakings were offered by 
Novartis to address the ACCC’s competition concerns in the market for the 
wholesale supply of injectable miotics in Australia.  

40. To address competition concerns identified by the United States Federal Trade 
Commission (the FTC), Novartis also put forward a remedy proposal to divest 
certain assets related to injectable miotic products in the United States. The 
undertakings offered to the ACCC were consistent with the remedy proposal 
offered to the FTC. 

41. On 16 August 2010, the FTC announced its decision not to oppose the proposed 
acquistion, subject to the agreement given by Novartis to divest certain assets 
related to injectable miotics products to Bausch & Lomb.  

42. The manufacturing of Novartis’ injectable miotics products involves production 
steps in Germany, Switzerland and Belgium. The products are imported into 
Australia in a finished form with no manufacturing occurring in Australia. 
Novartis’ Australian injectable miotics assets are largely used to supply and 
market the products in Australia. 
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43. Given that the manufacturing process occurs outside of Australia, the ACCC 
considered it necessary that Novartis’ Australian injectable miotics assets were 
divested to the same purchaser as Novartis’ global injectable miotics assets, 
provided this purchaser did not raise competition concerns in Australia. 

44. The ACCC concluded that the divestment of the injectable miotics business in 
Australia by Novartis to Bausch & Lomb, would create a viable, effective, 
independent and long term competitor to the merged firm and thereby address the 
ACCC’s competition concerns in the market for the supply of injectable miotics.  

45. The undertakings require Novartis to divest to Bausch & Lomb necessary 
trademarks and other intellectual property rights relating to the marketing and/or 
sale in Australia of the divested products. Bausch & Lomb will acquire Novartis’ 
injectable miotics business globally (including relevant manufacturing contracts), 
and will have the ability to manufacture the divested products under those 
contracts.  

Conclusion on undertakings 

46. The ACCC considered that the undertakings offered by Novartis satisfactorily 
addressed the competition concerns identified in the market for the wholesale 
supply of injectable miotics.  

47. Accordingly, the ACCC considered that, in light of the undertakings offered by 
Novartis, a substantial lessening of competition in the national market for the 
wholesale supply of injectable miotics was unlikely. 

48. A copy of the undertakings is available on the Undertakings Register (s.87B) at 
http://www.accc.gov.au. A copy is also included at Attachment A to this Public 
Competition Assessment. 

Conclusion 

49. On the basis of the above, including taking into account the enforceable 
undertakings, the ACCC formed the view that the proposed acquisition of Alcon 
by Novartis would not be likely to result in a substantial lessening of competition 
in any relevant market in contravention of section 50 of the Act. 
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