
Form A 
Commonwealth of Australia 

Trade Practices Act 1974 - subsections 88 ( IA) and ( I )  

EXCLUSIONARY PROVISIONS AND 
ASSOCIATED CARTEL PROVISIONS: 
APPLICATION FOR AUTHORISATION 

To the Australian Competition and Consumer Commission: 
Application is hereby made under subsection(s) 88 (1A)/88 (1) of the Trade Practices Act 1974 for an 
authorisation: 

to make a contract or arrangement, or arrive at an understanding, a provision of which would 
be, or might be, a cartel provision within the meaning of Division 1 of Part IV of that Act and 
which would also be, or might also be, an exclusionary provision within the meaning of 
section 45 of that Act. 

to give effect to a provision of a contract, arrangement or understanding that is, or may be, a 
I I 

cartel provision within the meaning of Division 1 of Part IV of that Act and which is also, or 
may also be, an exclusionary provision within the meaning of section 45 of that Act. 

1. Applicant 

(a) Name of Applicant: 

Aq \ 2.3 8 DP World Australia Limited (ACN 000 049 301) (DP World Australia) 

Patrick Stevedores Operations Pty Limited (ACN 065 375 840) (Patrick) 

(together, the Stevedores) 

(b) Description of business carried on by applicant: 

DP World Australia operates container terminals in Sydney, Melbourne, Brisbane and 

Fremantle. One of DP World Australia's related bodies corporate operates a container 

terminal in Adelaide. DP World Australia supplies container stevedoring services to 

shipping lines at each of its terminals. 

Patrick operates container terminals in Sydney, Melbourne, Brisbane and Fremantle and 

supplies container stevedoring services at those terminals to shipping lines. Patrick and its 

related bodies corporate also supply a range of land based logistics services to shipping 

lines, freight forwarders, customs brokers, importers and exporters. 

(c) Address in Australia for service of documents on the applicant: 

Freehills 

MLC Centre 

19 Martin Place 

Sydney NSW 2000 

www.freehills.com 

Attention: Paul Hughes 

Direct: 02 9225 5697 

Telephone: 02 9225 5000 

Facsimile: 02 9322 4000 



2. Contract, arrangement or understanding 

(a) Description of the contract, arrangement or understanding, whether proposed or 
actual, for which authorisation is sought: 

The authorisation application relates to a proposed arrangement involving DP World 

Australia and Patrick agreeing to make available preferential treatment to truck carriers 

engaged in 'dual runs' (ie. where a truck both delivers a container and collects a container 

during the same run) at their container terminals at the port of Fremantle and to agree 

some of the terms on which such preferential treatment would occur. 

The proposed arrangement would consist of arrangements or understandings from time to 

time between the Stevedores: 

that they would each give preferential treatment to carriers for dual runs by 

arranging to make Port Slots available (the concept of a Port Slot is described in 

the Submission in section 4); 

regarding the time when Port Slots for dual runs only would appear in the port of 

Fremantle's vehicle booking system (VBS) for those truck carriers who had already 

reserved a regular slot; 

regarding the time at which the Port Slots would be available for all carriers to use 

either dual runs or single runs (as either an import, export or dual slot) before 

conversion to regular slots; 

regarding the time at which the Port Slots would be converted to regular slots for 

general use by carriers not engaging in dual runs; and 

that they would each provide a Grace Period (during which no late penalties or 

fees could be charged) to allow for delays caused at the terminals, and the length 

of that Grace Period (the concept of a Grace Period is described in the submission 

in section 4.3), 
(the Proposed Arrangement). 

(b) Description of those provisions of the contract, arrangement or understanding 
described at 2 (a) that are, or would or might be, exclusionary provisions and (if 
applicable) are, or would or might be, cartel provisions: 

Refer to 2(a) above. 

(c) Description of the goods or services to which the contract, arrangement or 
understanding (whether proposed or actual) relate: 

The supply to truck carriers of access to the container terminals at the Port of Fremantle. 

(d) The term for which authorisation of the provision of the contract, arrangement or 
understanding (whether proposed or actual) is being sought and grounds 
supporting this period of authorisation: 

The Stevedores seek authorisation to make and give effect to the Proposed Arrangement 

for 5 years. 



The grounds supporting this period of authorisation are set out in section 1.3 of the 

attached joint submission in support of the Application (Submission). 

3. Parties to the proposed arrangement 

(a) Names, addresses and descriptions of business carried on by other parties or 
proposed parties to the contract or proposed contract, arrangement or 
understanding: 

There are no other parties to the Proposed Arrangement. 

(b) Names, addresses and descriptions of business carried on by parties and other 
persons on whose behalf this application is made: 

There are no other persons on whose behalf this Application is made. 

4. Public benefit claims 

(a) Arguments in support of application for authorisation: 

The arguments in support of authorisation and in particular the likely public benefits of the 

Proposed Arrangement are set out in section 6 of the attached Submission. 

(b) Facts and evidence relied upon in support of these claims: 

Please refer to the attached Submission and its attachments, the confidential DP World 

Australia submission and the confidential Patrick submission. 

5. Market definition 

Provide a description of the market(s) in which the goods or services described at 2 
(c) are supplied or acquired and other affected markets including: significant 
suppliers and acquirers; substitutes available for the relevant goods or services; 
any restriction on the supply or acquisition of the relevant goods or services (for 
example geographic or legal restrictions): 

Please refer to section 7 of the attached Submission. 

6. Public detriments 

i (a) Detriments to the public resulting or likely to result from the contract arrangement 
or understanding for which authorisation is sought, in particular the likely effect of 
the contract arrangement or understanding, on the prices of the goods or services 
described at 2 (c) and the prices of goods or services in other affected markets: 

Please refer to section 7 of the attached Submission. 

(b) Facts and evidence relevant to these detriments: 

Please refer to the attached Submission, its attachments, the confidential DP World 

Australia submission and the Patrick submission. 

7. Contracts, arrangements or understandings in similar terms 

(a) This application for authorisation may also be expressed to be made in relation to 
other contracts, arrangements or understandings or proposed contracts, 
arrangements or understandings, that are or will be in similar terms to the 
abovementioned contract, arrangement or understanding: 

(b) Is this application to be so expressed? 

No. 



(c) If so, the following information is to be furnished: 

(i) description of any variations between the contract, arrangement or understanding 
for which authorisation is sought and those contracts, arrangements or 
understandings that are stated to be in similar terms: 

Not applicable. 

(ii) Where the parties to the similar term contract(s) are known - names, addresses and 
descriptions of business carried on by those other parties: 

Not applicable. 

(iii) Where the parties to the similar term contract(s) are not known - description of the 
class of business carried on by those possible parties: 

Not applicable. 

8. Joint Ventures 

(a) Does this application deal with a matter relating to a joint venture (See section 45 of 
the Trade Practices Act 1974)? 

No. 

(b) If so, are any other applications being made simultaneously with this application in 
relation to that joint venture? 

No. 

(c) If so, by whom or on whose behalf are those other applications being made? 

No. 



9. Further information 

(a) Name, postal address and telephone contact details of the person authorised by the 
applicant seeking authorisation to provide additional information in relation to this 
application: 

Freehills 

MLC Centre 

19 Martin Place 

Sydney NSW 2000 

www.freehills.com 

Attention: Paul Hughes 

Direct: 02 9225 5697 

Telephone: 02 9225 5000 

Facsimile: 02 9322 4000 

paul.huahes@freehills.com 

2J 54 Dated. ..... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . .. ... . .. . . . . . . . . . . . .. . 

Signed on behalf of DP World Australia Limited and Patrick Stevedores Operations Ply Limited 

Partner 
Freehills 

CONSUMER COMRIISSION 



DIRECTIONS 

Use Form A if the contract, arrangement or understanding includes a provision which is, or might be, a cartel 
provision and which is also, or might also be, an exclusionary provision. Use Form B if the contract, 
arrangement or understanding includes a provision which is, or might be, a cartel provision or a provision 
which would have the purpose, or would or might have the effect, of substantially lessening competition. It 
may be necessary to use both forms for the same contract, arrangement or understanding. 

In lodging this form, applicants must include all information, including supporting evidence, that they wish the 
Commission to take into account in assessing their application for authorisation. 

Where there is insufficient space on this form to furnish the required information, the information is to be 
shown on separate sheets, numbered consecutively and signed by or on behalf of the applicant. 

Where the application is made by or on behalf of a corporation, the name of the corporation is to be inserted 
in item 1 (a), not the name of the person signing the application and the application is to be signed by a 
person authorised by the corporation to do so. 

Describe that part of the applicant's business relating to the subject matter of the contract, arrangement or 
understanding in respect of which authorisation is sought. 

Provide details of the contract, arrangement or understanding (whether proposed or actual) in respect of 
which the authorisation is sought. Provide details of those provisions of the contract, arrangement or 
understanding that are, or would or might be, exclusionary provisions. Provide details of those provisions of 
the contract, arrangement or understanding that are, or would or might be, cartel provisions. 

In providing these details: 

(a) to the extent that any of the details have been reduced to writing, provide a true copy of the writing; 
and 

(b) to the extent that any of the details have not been reduced to writing, provide a full and correct 
description of the particulars that have not been reduced to writing. 

Where authorisation is sought on behalf of other parties provide details of each of those parties including 
names, addresses, descriptions of the business activities engaged in relating to the subject matter of the 
authorisation, and evidence of the party's consent to authorisation being sought on their behalf. 

Provide details of those public benefits claimed to result or to be likely to result from the proposed contract, 
arrangement or understanding including quantification of those benefits where possible. 

Provide details of the market(s) likely to be effected by the contract, arrangement or understanding in 
particular having regard to goods or services that may be substitutes for the good or service that is the 
subject matter of the application for authorisation. 

Provide details of the detriments to the public, including those resulting from any lessening of competition, 
which may result from the proposed contract, arrangement or understanding. Provide quantification of those 
detriments where possible. 

Where the application is made also in respect of other contracts, arrangements or understandings, which are 
or will be in similar terms to the contract, arrangement or understanding referred to in item 2, furnish with the 
application details of the manner in which those contracts, arrangements or understandings vary in their 
terms from the contract, arrangements or understanding referred to in item 2. 

Where authorisation is sought on behalf of other parties provide details of each of those parties including 
names, addresses, and descriptions of the business activities engaged in relating to the subject matter of the 
authorisation, and evidence of the party's consent to authorisation being sought on their behalf. 



Form B 
Commonwealth of Australia 
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Trade Practices Act 1974 - subsections 88 (IA) and (I) 

AGREEMENTS AFFECTING COMPETITION OR INCORPORATING 
RELATED CARTEL PROVISIONS: APPLICATION FOR 

AUTHORISATION 
To the Australian Competition and Consumer Commission: 
Application is hereby made under subsection(s) 88 (1A)/88 (1) of the Trade Practices Act 1974 for an 
authorisation: 

to make a contract or arrangement, or arrive at an understanding, a provision of which would 
be, or might be, a cartel provision within the meaning of Division 1 of Part IV of that Act (other 
than a provision which would also be, or might also be, an exclusionary provision within the 
meaning of section 45 of that Act). 

to give effect to a provision of a contract, arrangement or understanding that is, or may be, a 
1 cartel provision within the meaning of Division 1 of Part IV of that Act (other than a provision 

which is also, or may also be, an exclusionary provision within the meaning of section 45 of 
that Act). 

to make a contract or arrangement, or arrive at an understanding, a provision of which would 
have the purpose, or would or might have the effect, of substantially lessening competition 
within the meaning of section 45 of that Act. 

to give effect to a provision of a contract, arrangement or understanding which provision has 
the purpose, or has or may have the effect, of substantially lessening competition within the 
meaning of section 45 of that Act. 

I. Applicant 

(a) Name of Applicant: 

AT 123'7 DP World Australia Limited (ACN 000 049 301) (DP World Australia) 

Patrick Stevedores Operations Pty Limited (ACN 065 375 840) (Patrick) 

)1 
(together, the Stevedores) 

(b) Short description of business carried on by applicant: 

DP World Australia operates container terminals in Sydney, Melbourne, Brisbane and 

Fremantle. One of DP World Australia's related bodies corporate operates a container 

terminal in Adelaide. DP World Australia supplies container stevedoring services to 

shipping lines at each of its terminals. 

Patrick operates container terminals in Sydney, Melbourne, Brisbane and Fremantle and 

supplies container stevedoring services at those terminals to shipping lines. Patrick and its 

related bodies corporate also supply a range of land based logistics services to shipping 

lines, freight forwarders, customs brokers, importers and exporters. 

(c) Address in Australia for service of documents on the applicant: 

Freehills 

MLC Centre 

19 Martin Place 

Sydney NSW 2000 



Attention: Paul Hughes 

Direct: 02 9225 5697 

Telephone: 02 9225 5000 

Facsimile: 02 9322 4000 

paul. hu~hes@freehills.com 

2. Contract, arrangement or understanding 

(a) Description of the contract, arrangement or understanding, whether proposed or 
actual, for which authorisation is sought: 

The authorisation application relates to a proposed arrangement involving DP World 

Australia and Patrick agreeing to make available preferential treatment to truck carriers 

engaged in 'dual runs' (ie. where a truck both delivers a container and collects a container 

during the same run) at their container terminals at the port of Fremantle and to agree 

some of the terms on which such preferential treatment would occur. 

The proposed arrangement would consist of arrangements or understandings from time to 

time between the Stevedores: 

that they would each give preferential treatment to carriers for dual runs by 

arranging to make Port Slots available (the concept of a Port Slot is described in 

the Submission in section 4); 

regarding the time when Port Slots for dual runs only would appear in the port of 

Fremantle's vehicle booking system (VBS) for those truck carriers who had already 

reserved a regular slot; 

regarding the time at which the Port Slots would be available for all carriers to use 

either dual runs or single runs (as either an import, export or dual slot) before 

conversion to regular slots; 

regarding the time at which the Port Slots would be converted to regular slots for 

general use by carriers not engaging in dual runs; and 

that they would each provide a Grace Period (during which no late penalties or 

fees could be charged) to allow for delays caused at the terminals, and the length 

of that Grace Period (the concept of a Grace Period is described in the submission 

in section 4.3), 

(the Proposed Arrangement). 

(b) Description of those provisions of the contract, arrangement or understanding 
described at 2 (a) that are, or would or might be, cartel provisions, or that do, or 
would or might, have the effect of substantially lessening competition: 

Refer to 2(a) above. 

(c) Description of the goods or services to which the contract, arrangement or 
understanding (whether proposed or actual) relate: 

The supply to truck carriers of access to the container terminals at the Port of Fremantle. 



(d) The term for which authorisation of the contract, arrangement or understanding 
(whether proposed or actual) is being sought and grounds supporting this period of 
authorisation: 

The Stevedores seek authorisation to make and give effect to the Proposed Arrangement 

for 5 years. 

The grounds supporting this period of authorisation are set out in section 1.3 of the 

attached joint submission in support of the Application (Submission). 

3. Parties to the proposed arrangement 

(a) Names, addresses and descriptions of business carried on by other parties or 
proposed parties to the contract or proposed contract, arrangement or 
understanding: 

There are no other parties to the Proposed Arrangement. 

(b) Names, addresses and descriptions of business carried on by parties and other 
persons on whose behalf this application is made: 

I There are no other persons on whose behalf this Application is made. 

4. Public benefit claims 

(a) Arguments in support of application for authorisation: 

The arguments in support of authorisation and in particular the likely public benefits of the 

Proposed Arrangement are set out in section 6 of the attached Submission. 

(b) Facts and evidence relied upon in support of these claims: 

Please refer to the attached Submission and its attachments, the confidential DP World 

Australia submission and the confidential Patrick submission. 

5. Market definition 

Provide a description of the market(s) in which the goods or services described at 2 
(c) are supplied or acquired and other affected markets including: significant 
suppliers and acquirers; substitutes available for the relevant goods or services; 
any restriction on the supply or acquisition of the relevant goods or services (for 
example geographic or legal restrictions): 

Please refer to section 7 of the attached Submission. 

6. Public detriments 

(a) Detriments to the public resulting or likely to result from the authorisation, in 
particular the likely effect of the contract, arrangement or understanding, on the 
prices of the goods or services described at  2 (c) and the prices of goods or 
services in other affected markets: 

Please refer to section 7 of the attached Submission. 

(b) Facts and evidence relevant to these detriments: 

Please refer to the attached Submission, its attachments, the confidential DP World 

Australia submission and the Patrick submission. 

7. Contract, arrangements or understandings in similar terms 

This application for authorisation may also be expressed to be made in relation to 
other contracts, arrangements or understandings or proposed contracts, 



arrangements or understandings, that are or will be in similar terms to the 
abovementioned contract, arrangement or understanding. 

(a) Is this application to be so expressed? 

No. 

(b) If so, the following information is to be furnished: 

(i) description of any variations between the contract, arrangement or understanding 
for which authorisation is sought and those contracts, arrangements or 
understandings that are stated to be in similar terms: 

Not applicable. 

(ii) Where the parties to the similar term contract(s) are known - names, addresses and 
descriptions of business carried on by those other parties: 

Not applicable. 

(iii) Where the parties to the similar term contract(s) are not known - description of the 
class of business carried on by those possible parties: 

Not applicable. 

8. Joint Ventures 

(a) Does this application deal with a matter relating to a joint venture (See section 4.J of 
the Trade Practices Act 1974)? 

No. 

(b) If so, are any other applications being made simultaneously with this application in 
relation to that joint venture? 

No. 

(c) If so, by whom or on whose behalf are those other applications being made? 

No. 

9. Further information 
'I 

(a) Name and address of person authorised by the applicant to provide additional 
information in relation to this application: 

Freehills 

MLC Centre 

19 Martin Place 

Sydney NSW 2000 

www.freehills.com 

Attention: Paul Hughes 

Direct: 02 9225 5697 

Telephone: 02 9225 5000 

Facsimile: 02 9322 4000 

paul.hu~hes@freehills.com 



Dated. .................................................................. 

Signed on behalf of DP World Australia Limited and Patrick Stevedores Operations Pty Limited 

Paul Hughes 
Partner 
Freehills 

I AUST. COMPETITION S 
CONSUMER COMMISSION 

c"vr\p?F=_'/ I 
1 JUL ld3d L 



DIRECTIONS 

1. Use Form A if the contract, arrangement or understanding includes a provision which is, or might 
be, a cartel provision and which is also, or might also be, an exclusionary provision. Use Form B if 
the contract, arrangement or understanding includes a provision which is, or might be, a cartel 
provision or a provision which would have the purpose, or would or might have the effect, of 
substantially lessening competition. It may be necessary to use both forms for the same contract, 
arrangement or understanding. 

In lodging this form, applicants must include all information, including supporting evidence, that 
they wish the Commission to take into account in assessing the application for authorisation. 

Where there is insufficient space on this form to furnish the required information, the information 
is to be shown on separate sheets, numbered consecutively and signed by or on behalf of the 
applicant. 

2. Where the application is made by or on behalf of a corporation, the name of the corporation is to 
be inserted in item 1 (a), not the name of the person signing the application and the application is 
to be signed by a person authorised by the corporation to do so. 

Describe that part of the applicant's business relating to the subject matter of the contract, 
arrangement or understanding in respect of which the application is made. 

Provide details of the contract, arrangement or understanding (whether proposed or actual) in 
respect of which the authorisation is sought. Provide details of those provisions of the contract, 
arrangement or understanding that are, or would or might be, cartel provisions. Provide details of 
those provisions of the contract, arrangement or understanding that do, or would or might, 
substantially lessen competition. 

In providing these details: 

(a) to the extent that any of the details have been reduced to writing, provide a true copy of the 
writing; and 

(b) to the extent that any of the details have not been reduced to writing, provide a full and 
correct description of the particulars that have not been reduced to writing. 

Where authorisation is sought on behalf of other parties provide details of each of those parties 
including names, addresses, descriptions of the business activities engaged in relating to the 
subject matter of the authorisation, and evidence of the party's consent to authorisation being 
sought on their behalf. 

Provide details of those public benefits claimed to result or to be likely to result from the proposed 
contract, arrangement or understanding including quantification of those benefits where possible. 

Provide details of the market(s) likely to be effected by the contract, arrangement or 
understanding, in particular having regard to goods or services that may be substitutes for the 
good or service that is the subject matter of the authorisation. 

Provide details of the detriments to the public which may result from the proposed contract, 
arrangement or understanding including quantification of those detriments where possible. 

Where the application is made also in respect of other contracts, arrangements or 
understandings, which are or will be in similar terms to the contract, arrangement or 
understanding referred to in item 2, furnish with the application details of the manner in which 
those contracts, arrangements or understandings vary in their terms from the contract, 
arrangements or understanding referred to in item 2. 



I AUST. COMPETITION & 
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Commonwealth of Australia 

Trade Practices Act 1974 - subsection 88 (8) 

EXCLUSIVE DEALING: 
APPLICATION FOR AUTHORISATION 

To the Australian Competition and Consumer Commission: 

Application is hereby made under subsection 88 (8) of the Trade Practices Act 1974 for an 
authorisation under that subsection to engage in conduct that constitutes or may constitute 
the practice of exclusive dealing. 

I. Applicant 

(a) Name of applicant: 
\ 

Aq ( 2 4 0  DP World Australia Limited (ACN 000 049 301) (DP World Australia) 

Patrick Stevedores Operations Pty Limited (ACN 065 375 840) (Patrick) 

(together, the Stevedores) 

(b) Short description of business carried on by applicant: 

DP World Australia operates container terminals in Sydney, Melbourne, Brisbane 

and Fremantle. One of DP World Australia's related bodies corporate operates a 

container terminal in Adelaide. DP World Australia supplies container stevedoring 

services to shipping lines at each of its terminals. 

Patrick operates container terminals in Sydney, Melbourne, Brisbane and 

Fremantle and supplies container stevedoring services at those terminals to 

shipping lines. Patrick and its related bodies corporate also supply a range of land 

based logistics services to shipping lines, freight forwarders, customs brokers, 

importers and exporters. 

(c) Address in Australia for service of documents on the applicant: 

Freehills 

MLC Centre 

19 Martin Place 

Sydney NSW 2000 

www.freehills.com 

Page 1 of 6 
- - - - - - - 



Attention: Paul Hughes 

Direct: 02 9225 5697 

Telephone: 02 9225 5000 

Facsimile: 02 9322 4000 

paul. huahes@freehills.com 

2. Contract, arrangement or understanding 

(a) Description of the conduct that would or may constitute the practice of 
exclusive dealing: 

The authorisation application relates to a proposed arrangement involving DP 

World Australia and Patrick agreeing to make available preferential treatment to 

truck carriers engaged in 'dual runs' (ie. where a truck both delivers a container 

and collects a container during the same run) at their container terminals at the 

port of Fremantle and to agree some of the terms on which such preferential 

treatment would occur. 

The proposed arrangement would consist of arrangements or understandings from 

time to time between the Stevedores: 

that they would each give preferential treatment to carriers for dual runs by 

arranging to make Port Slots available (the concept of a Port Slot is 

described in the Submission in section 4); 

regarding the time when Port Slots for dual runs only would appear in the 

port of Fremantle's vehicle booking system (VBS) for those truck carriers 

who had already reserved a regular slot; 

regarding the time at which the Port Slots would be available for all carriers 

to use either dual runs or single runs (as either an import, export or dual 

slot) before conversion to regular slots; 

regarding the time at which the Port Slots would be converted to regular 

slots for general use by carriers not engaging in dual runs; and 

that they would each provide a Grace Period (during which no late 

penalties or fees could be charged) to allow for delays caused at the 

terminals, and the length of that Grace Period (the concept of a Grace 

Period is described in the submission in section 4.3), 

(the Proposed Arrangement). 

(b) Description of the goods or services in relation to the supply or acquisition 
of which this application relates: 

The supply to truck carriers of access to the container terminals at the Port of 

Fremantle. 

Page 2 of 6 
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(c) The term for which authorisation of the conduct is being sought and 
grounds for supporting this period of authorisation: 

The Stevedores seek authorisation to make and give effect to the Proposed 

Arrangement for 5 years. 

The grounds supporting this period of authorisation are set out in section 1.3 of the 

attached joint submission in support of the Application (Submission). 

3. Parties to the proposed arrangement 

(a) Class or classes of persons to which the conduct relates: 

This conduct relates to truck carriers involved in the supply of land-side logistic 

services at the container terminals at the Port of Fremantle. 

(b) Number of those persons: 

(i) At present time: 

Approximately 170. 

(ii) Estimated within the next year: 

Unknown. 

(c) Where number of persons stated in item 3 (b) (i) is less than 50, their names 
and addresses: 

The number of persons stated in item 3(b)(i) is more than 50. 

4. Public benefit claims 

(a) Arguments in support of authorisation: 

The arguments in support of authorisation and in particular the likely public 

benefits of the Proposed Arrangement are set out in section 6 of the attached 

Submission. 

(b) Facts and evidence relied upon in support of these claims: 

Please refer to the attached Submission and its attachments, the confidential DP 

World Australia submission and the confidential Patrick submission. 

5. Market definition 

Provide a description of the market(s) in which the goods or services 
described at 2 (b) are supplied or acquired and other affected markets 
including: significant suppliers and acquirers; substitutes available for the 
relevant goods or services; any restriction on the supply or acquisition of 
the relevant goods or services (for example geographic or legal restrictions): 

Please refer to section 7 of the attached Submission. 

6. Public detriments 

(a) Detriments to the public resulting or likely to result from the authorisation, in 
particular the likely effect of the conduct on the prices of the goods or 

Page 3 of 6 
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services described at 2 (b) above and the prices of goods or services in 
other affected markets: 

Please refer to section 7 of the attached Submission. 

(b) Facts and evidence relevant to these detriments: 

Please refer to the attached Submission, its attachments, the confidential DP 

World Australia submission and the Patrick submission. 

7. Joint Ventures 

(a) Does this application deal with a matter relating to a joint venture (See 
section Al of the Trade Practices Act 1974)? 

No. 

(b) If so, are any other applications being made simultaneously with this 
application in relation to that joint venture? 

(c) If so, by whom or on whose behalf are those other applications being made? 

NIA 

Page 4 of 6 

----- 



8. Further Information 

(a) Name and address of person authorised by the applicant to provide 
additional information in relation to this application: 

Freehills 

MLC Centre 

19 Martin Place 

Sydney NSW 2000 

www.freehills.com 

Attention: Paul Hughes 

Direct: 02 9225 5697 

Telephone: 02 9225 5000 

Facsimile: 02 9322 4000 

paul. hughes@freehills.com 

arq ) D f Q *  
Dated .... .. . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . .. . . . . . . . . . . . . . . . . . .. . . . . . . . . 
Signed on behalf of DP World Australia Limited and Patrick Stevedores Operations Pty 
Limited 

Partner 
Freehills 

Page 5 of 6 
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DIRECTIONS 

1. In lodging this form, applicants must include all information, including supporting evidence 
that they wish the Commission to take into account in assessing their application for 
authorisation. 

Where there is insufficient space on this form to furnish the required information, the 
information is to be shown on separate sheets, numbered consecutively and signed by or 
on behalf of the applicant. 

2. Where the application is made by or on behalf of a corporation, the name of the 
corporation is to be inserted in item 1 (a), not the name of the person signing the 
application and the application is to be signed by a person authorised by the corporation 
to do so. 

3. Describe that part of the applicant's business in the course of which the conduct is 
engaged in. 

4. Provide details of the conduct (whether proposed or actual) which may constitute the 
practice of exclusive dealing in respect of which this authorisation is sought. 

In providing these details: 

(a) to the extent that any of the details have been reduced to writing - provide a true 
copy of the writing; and 

(b) to the extent that any of the details have not been reduced to writing - provide a 
full and correct description of the particulars that have not been reduced to writing. 

5. Where authorisation is sought on behalf of other parties provide details of each of those 
parties including names, addresses, descriptions of the business activities engaged in 
relating to the subject matter of the authorisation, and evidence of the party's consent to 
authorisation being sought on their behalf. 

6. Provide details of those public benefits claimed to result or to be likely to result from the 
proposed conduct including quantification of those benefits where possible. 

7. Provide details of the market(s) likely to be effected by the conduct, in particular having 
regard to goods or services that may be substitutes for the good or service that is the 
subject matter of the authorisation. 

8. Provide details of the detriments to the public which may result from the conduct including 
quantification of those detriments where possible. 
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1 Executive summary 

1.1 The Port of Fremantle and improving road transport efficiency 

The Port of Fremantle (Port) houses two container terminals. These are operated by DP 
World Australia Limited (DP World Australia) and Patrick Stevedores Operations Pty Ltd 
(Patrick) respectively (together the Stevedores). 

Land-side access to Fremantle's container terminals is predominantly by road. Although 
there is rail access to the Port (including Patrick's terminal), containers transported by rail 
to the DP World Australia terminal need to be ferried by road between the rail terminal 
and the container terminal. 

Since 2001, the WA Government has been concerned about road congestion around the 
Port, and the negative impact of this upon community amenity in areas surrounding the 
Port. The WA Government has conducted reviews of freight movements throughout the 
Port and the Perth metropolitan. Its former Department for Planning and Infrastructure 
(DPI) also has chaired a Forum focused upon progressing initiatives aimed at improving 
road use around the Port. The participants in that Forum are drawn from the road 
transport industry, the road transport union, Fremantle Ports and each of the two 
Stevedores. 

The Forum has focused upon the fact that around 28 per cent of trucks entering and 
exiting the port are unladen. The Forum considers that if this practice could be reduced, 
by encouraging more truck carriers to engage in 'dual runs' whereby they carry 
containers in and out of the Port during the one trip, road congestion around the Port 
would be significantly reduced. Consistent with that focus and the views of the WA 
Government, a proposal has been developed to assist in reducing the number of empty 
truck runs in and out of the Port (the Proposed Arrangement). 

1.2 The Proposed Arrangement 

The Proposed Arrangement involves DP World Australia and Patrick agreeing to make 
available preferential treatment to truck carriers engaged in 'dual runs' (ie. where a truck 
both delivers a container and collects a container during the same run) and to agree 
some of the terms on which such preferential treatment would occur. If implemented, this 
would require the Stevedores to make, and give effect to, an arrangement regarding 
some aspects of truck carrier access, and the operation of the Vehicle Booking System 
(VBS), for their respective container terminals at the Port of Fremantle. It would also 
require the Stevedores to invest significant cost in having I-Stop Connections Pty Ltd (1- 
Stop) develop the requisite functionality in the VBS that it provides to both of the 
Stevedores. 

The Proposed Arrangement would consist of arrangements or understandings from time 
to time between the Stevedores: 

that they would each qive preferential treatment to carriers for dual runs by 
arranging to make Port Slots available (the concept of a Port Slot is described 
below in Section 4); 

regarding the -when Port Slots for dual runs onlv would appear in the VBS 
for those truck carriers who had already reserved a regular slot; 

regarding the time at which the Port Slots would be available for all carriers to 
use either dual runs or sinqle runs (as either an import, export or dual slot) 
before conversion to regular slots; 

regarding the time at which the Port Slots would be converted to reqular slots 
for general use by carriers not engaging in dual runs; and 
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that they would each provide a Grace Period (during which no late penalties or 
fees could be charged) to allow for delays caused at the terminals, and the 
length of that Grace Period. 

The Stevedores consider that the Proposed Arrangement would result in public benefits 
that are likely to flow from the increased truck utilisation that the Proposed Arrangement 
would bring. These public benefits are likely to include: 

a reduction in the traffic around the Port and an improvement in community 
amenity; 

environmental benefits; 

lower costs and increased convenience for industry participants; and 

an improvement in the ability of the Port to handle larger throughput. 

Further, these benefits would outweigh any public detriments of the Proposed 
Arrangement, because the Stevedores' purpose in pursuing this proposal is not anti- 
competitive in any way, and it is unlikely that the Proposed Arrangement would have any 
anti-competitive effect in any relevant market. 

Having said that, as a technical matter, the Australian Competition and Consumer 
Commission (Commission) might consider that the Proposed Arrangement potentially 
involves the making of, or giving effect to, an arrangement between the Stevedores 
containing: 

an exclusionary provision within the meaning of section 4D of the Trade 
Practices Act 1974 (Cth) (TPA) in contravention of section 45 of the TPA; 

a cartel provision in contravention of sections 44ZZRF and 44ZZRG and 
sections 44ZZRJ and 44ZZRK of the TPA; and/or 

exclusive dealing conduct (third line forcing) by DP World Australia or Patrick in 
contravention of section 47 of the TPA. 

The Stevedores do not accept, even as a technical matter, that the Proposed 
Arrangement would contravene the TPA in either of these respects, and they make no 
admissions in this respect. However, out of abundance of caution, the Stevedores seek 
authorisation under section 88 of the TPA for a period of 5 years for the Proposed 
Arrangement (the Application). This submission is provided by the Stevedores in 
support of their Application. 

Pursuant to section 91 (2), the Stevedores also apply for interim authorisation for the 
Proposed Arrangement until final authorisation is granted. 

\ t  
I .3 Period of authorisation sought 

The 5 year authorisation period sought by the Stevedores is appropriate because: 

altering the VBS used at the Port to accommodate the Proposed Arrangement 
is likely to require a substantial upfront investment from both Stevedores and 
significant on-going management costs. The upfront investment would include 
I-Stop's development costs, which are estimated to be significant. The 
Stevedores would be unlikely to make these significant investments if the 
Proposed Arrangement is not granted authorisation for at least 5 years; and 

a 5 year period provides the ACCC with the opportunity to review the net public 
benefits in the medium term before deciding whether to allow the authorisation 
to continue for a longer period, which the Stevedores are likely to apply for 
given the Proposed Arrangement, once introduced, could be expected to 
continue for an indefinite period. 

The Stevedores expect that, at the end of this period, they would seek an extension of 
any authorisation granted if necessary. 
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2 Relevant participants 

2.1 DP World Australia 

DP World Australia is a subsidiary of DP World Limited (DP World), which is one of the 
largest marine terminal operators in the world with 49 marine terminals and 12 new 
developments across 31 countries. DP World also operates P&O Maritime Services, a 
specialist provider of maritime services to industry and government. DP World is listed on 
the NASDAQ Dubai and employs approximately 30,000 employees.' For the period 31 
December 2008 to 31 December 2009, DP World's combined revenue from Austrflia and 
the Americas region was USD$596 million and its EBITDA was USD$138 million. A copy 
of DP World's 2009 Annual Report is provided at Attachment 1. 

In Australia, the DP World Group operates container terminals in Brisbane, Sydney, 
Melbourne, Adelaide and Fremantle. These locations are illustrated in the map below. At 
each location, it provides container stevedoring services to shipping lines which involves 
both unloading and loading of ships docked at those terminals. 

I Map 1: DP World container terminal operations in ~ u s t r a l i a ~  

The container terminal operated by DP World Australia in Fremantle is located in the 
Inner Harbour at the Port and comprises a total land area of 14 ha. DP World Australia 
operates the terminal under a long term lease from Fremantle Ports. DP World Australia 
has substantial latent capacity in its terminal beyond current volumes. 

DP World Australia also owns a 50 per cent interest in P&O Trans Australia (POTA), 
which operates a landside port service logistics business servicing container terminals in 
Brisbane, Sydney, Melbourne, Perth and ~de la ide .~  

1 DP World Corporate Presentation (August 2009), at slide 3: 
htt~://~0rtal.~0h~b.c0m/~0rtal/pa9e? paqeid=761.282638& dad=~oqprtl& schema=POGPRTL. 

2 DP World Annual ReDort for the vear ended 31 December 2009, at 12: 
ht t~ : / /weba~ps .dpwo~d.coml~or ia l l~a~e l~or ta l l~~  WORLD ~ ~ ~ ~ l ~ ~ l l n v e s t o r - c e n t r e l ~ n n u a l - ~ e ~ o r t - a n d -  
AccountslDP%20World%20Annua1%20Re~ort%202009a.pdf. 

3 http:llportal.pohub.comlportal/page?pageid=76l,248434&~dad=pogprtl&~~~hema=POGPRTL. 
4 Kaplan Funds Management Pty Ltd also owns a 50 per cent stake in POTA. 
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2.2 Patrick 

Patrick is a subsidiary of Asciano Limited (Asciano), which is a public company listed on 
the ASX. Asciano's key operations concern the ownership and operation of transport 
infrastructure assets. Asciano employs approximately 8,000 employees.5 For the period 1 
July 2008 to 30 June 2009, Asciano's revenue was $2,797.302 million and its EBITDA 
was $655.1 98 million. Asciano's container ports division, operated by Patrick, 
contributed 26 per cent of this revenue and 32 per cent of this EBITDA.~ A copy of the 
Asciano Group's 2009 Annual Report is provided at Attachment 2. 

Patrick is an Australian provider of container terminal and related services to importers, 
exporters and shipping lines. Its principal operations are: 

Terminals: Patrick operates container terminals in Sydney, Melbourne, Brisbane 
and Fremantle. 

Port Logistics: Patrick and its related bodies corporate offer a range of land 
based services to shipping lines, freight forwarders, customs brokers, importers 
and exporters. 

Patrick's operations in Australia and New Zealand are shown on the map below. 

Map 2: Patrick's operations in Australia and New zealand' 

The container terminal operated by Patrick in Fremantle is located at the Inner Harbour of 
the Port. It has a capacity of 300,000 TEU and a total land area of 25 ha.' Patrick 
operates the terminal under a long term lease from Fremantle ~or ts . "  

5 w.asciano.com.au/investor.as~x?~aqe=lnvestoPh2OFad~02OSheet. 
6 Asciano Group full year financial report for the year ended 30 June 2009, at 1: 

www.asciano.com.au/articles/Asciano Group 2009 Financial Results.pdf. 
7 Asciano Group Annual Report 2009, at 3: 

htt~:Nasciano.re~ublicast.com~ar2009/Asciano%20Grou~%20Annual%20Re~or1%202009.~df. 
8 Patrick Group Brochure 2005. at 2: www.~atrick.com.au~downloads/mediacentre/~atbrochl .pdf. 
9 www.~atrick.corn.au/index.~h~?id=107. 
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The Port of Fremantle 

The Port is the principal port of Western Australia, situated at the mouth of the Swan 
River on the western coast of Australia. The Allen Consulting Group has reported that it 
'is one of the top ten busiest ports in Australia by throughput. It handles approximately 
three quarters of Western Australia's imports and 90 per cent of the State's general cargo 
and containerised trade'.'' 

According to the same report: 

'The Port comprises two separate operations, the lnner Harbour and the Outer 
Harbour. 

The lnner Harbour handles the majority of Western Australia's container trade. 
The lnner Harbour also handles break-bulk vessels, livestock exports and motor 
vehicle imports, and accommodates cruise ships and visiting naval vessels. 

The Outer Harbour is situated 15 kilometres south of Fremantle at Kwinana (on 
the shores of Cockburn Sound). It is one of Australia's major bulk cargo ports 
handling grain, petroleum, liquid petroleum gas, alumina mineral sands, 
fertilisers, sulphur, pig iron and other bulk commodities. 

The container terminals operated by DP World Australia and Patrick are located in the 
lnner Harbour. The location of the terminals are shown in the map below. Land-side 
access to the terminals is predominantly by Port Beach Road and Tydeman Road. 
Although there is rail access to the Port (including to Patrick's terminal), containers 
transported by rail to the DP World Australia terminal need to be ferried by road between 
the rail terminal and the container terminal. 

11 The Allen Consulting Group. Council of Australian Governments Review of Western Australian Ports - Final 
Report (January 2009), at 9: www.trans~ort.wa.qov.aulmediafiles/mar coaa final ian09.pdf (Attachment 3). 

12 Ibid, at 8-9. 
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Map 3: Fremantle Ports lnner Harbour at the Port of   re mantle'^ 
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2.4 The Department of Planning and Infrastructure 

DPI was the WA Government agency involved in the Metropolitan Freight Network 
Review (MFNR), a major community consultation exercise that, amongst other things, 
considered the issue of road congestion around the Port (described below in 3.1). 

In 2009, DPI was restructured and its responsibilities were split into 3 new agencies. The 
DPI became the Department of Planning and the Department of Transport. DPl's 
responsibilities regarding state land services and pastoral leases became the 

\ responsibility of the Department of Regional Development and Lands. This restructure 
became effective on I July 2009. 

The Department of Transport is now focused on strategic transport planning and policy 
across the range of transport systems that service Western Australia and is now the 
agency responsible for the Western Australian metropolitan freight network. 

3 Background to the Proposed Arrangement 

3.1 The Western Australian Government's Metropolitan Freight Network 
Review 

In 2001-02, the WA Government undertook a review of the Western Australian 
metropolitan freight network. The MFNR brought together representatives from the 

13 www.fremantle~orts.com.au/About~A2 Map lnner Harbour landscaoe.~df. 
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community, industry and government to find better ways to move freight in the 
metropolitan area.14 The review resulted in a general focus on the imbalance in freight 
movements between road and rail, and in particular, raised concerns about aspects of the 
way in which containers are transported to and from the Port. 

The MFNR identified a need to increase truck productivity at the Port in the interests of 
freight efficiency and community amenity. Forecast figures obtained by the MFNR 
indicated that through ut at the Port would increase to approximately 1.2 million TEU per P .  annum in 2015-2016' ( ~ t  was approximately 565,491 TEU in 2008-200916), and that even 
with other measures in place to reduce metropolitan road freight, the number of truck trips 
in and out of the Port would double over 4 years without increased road transport 
productivity.17 In light of this, the MFNR recognised that new efficiencies would have to be 
introduced or resultant truck numbers would reach levels unacceptable to the surrounding 
~ornmunity.'~ 

The MFNR led to the development of a Metro Freight Network Strategy, along with a Six 
Point Plan to implement the major, high priority initiatives of that strategy.lg The six points 
of the plan were: 

extending the Roe Highway to the Kwinana Freeway, thereby redirecting traffic 
and catering for increasing levels of traffic to growing industrial areas; 

ensuring that more freight is transported by rail; 

building inland container terminals; 

making better use of roads by increasing truck productivity (ie by reducing the 
number of trucks entering or leaving the port empty through better scheduling, 
backloading and the introduction of a VBS at the Port); 

planning for a new port at the Outer Harbour at Kwinana to take much of the 
growth from the current port facilities; and 

upgrading existing roads to improve efficiency and reduce the impact of traffic 
on local communities. 

To date, the result of efforts to make better use of roads by increasing truck productivity 
to and from the Port (Point 4 of the Six Point Plan) have been mixed. 

For example, Attachment 6, which is a container truck survey undertaken by the Sea 
Freight Council of Western Australia dated November 2009, shows that the proportion of 
empty runs along the two main roads to the Port (Tydeman Road and Port Beach Road) 
has remained fairly constant since 2002, although the total number of trucks has 
increased." 

Full details about the MFNR can be found at www.d~i.wa.aov.au/freiaht/l9738.aso. 

Department of Planning and Infrastructure, Amendments to Fremantle Ports Vehicle Booking System: 
Discussion Paper on Possible Trade Practices Implications. at 2 (Attachment 5). This estimated throughput for 
2015-2016 was double the throughput at the portal the time this document was'drafted. 

BITRE, Waterline, forthcoming publication No 46, referred to in: ACCC. Container stevedoring monitoring 
report no 1 1  (October 2009), at 7 (Attachment 4). 

Department of Planning and Infrastructure, above n 15, at 2 (Attachment 5). 

Department of Planning and Infrastructure, above n 15, at 2 (Attachment 5). 

Full details about the six point plan can be found at www.d~i.wa.aov.au/freiaht~1614.a~~. 

In the years 2002-2009, the proportion of unladen trucks was in a range of 24-29 per cent. This survey was 
conducted by collecting data over two consecutive weeks in September 2009 and surveying a 16 hour period. 
Trucks using the two arterial roads into the Port (Tydeman Road and Port Beach Road) were surveyed. 

The fairly constant level of unladen truck trips is despite evidence that improvements in efficiency has been a 
focus for carriers - in 2004, a study was undertaken to examine container movement at the Fremantle lnner 
Harbour. The study noted that most of the road transport companies interviewed were seeking to improve the 
efficiency of their vehicle fleet and were taking steps to seek efficiency gains: Sinclair Knight Merz. Fremantle 
lnner Harbour Container Movement Study (March 2004). at 46 (Attachment 7): 
www.fremantle~orts.com.au/PlanninalCONTAlNERSTUDYREPORT.~df. 
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3.2 The Forum 

In around December 2006, a discussion process involving the WA Government and 
industry was established by the WA Government to further progress initiatives aimed at 
making better use of roads by increasing truck productivity (the Forum). 

Discussions at the Forum were chaired by the DPI and involved input from the 
Stevedores, the road transport industry, the road transport union, Fremantle Ports (the 
government authority responsible for the management of the Port), and the Port 
Operations Task Force (a body established by the WA Government to represent Western 
Australia in national waterfront reform policy-making processes). 

The Forum has focused on improving truck productivity by seeking ways of reducing the 
number of empty trucks entering and leaving the Port. This is considered to be a major 
issue given that a proximately 28 per cent of trucks currently entering and exiting the 
Port are unladen! In confidential submissions provided by each Stevedore separately. 
DP World Australia and Patrick have provided estimates of the number of unladen trips 
by trucks entering or exiting their container terminal during the period 1 September 2009 
to 31 March 2010 and on an annual basis. The number of these trips is significant. 

The Forum considers that one of the reasons truck carriers often engage in unladen trips 
is because there are major obstacles to dual running. The three major obstacles identified 
by the Forum are: 

difficulties in reserving suitable times to access each terminal given the high 
level of competition from other truck carriers for access, particularly in the peak 
trading time before 6pm; 

difficulties in coordinating truck movement across the two container terminals 
due to the slots for each terminal being on different pages of the online VBS 
website; and 

the tendency of many carriers to focus on either the import or export trade. As a 
result, many carriers are focused on either collecting imported containers for 
domestic delivery or delivering containers to be exported from the ~0t-t . '~ 

The tendency of carriers to focus on either import or export trade is demonstrated by the 
I-Stop data in Attachment 823 which demonstrates that, for the period surveyed by 1- 
Stop, approximately 32.7 per cent of slots were booked by carriers undertaking single 
runs in one direction (either into or out of the Port) for a particular day, most of which are 
likely to be import or export specialists. The data also shows that those carriers who 
specialised in either imports or exports tended to have a lower number of bookings over 
all (6 per day on average as compared to 20.9 per day on average for non-specialists). It 
is possible that carriers with smaller volumes find it difficult to match up slots (given they 
only book a small number per day) which means they focus upon either import or export 
instead. 

21 See Attachment 6. 
22 See the paper Department of Planning and Infrastructure, above n 15, at 3-4, which describes these obstacles 

(Attachment 5). 
23 Attachment 8 is data collected by I-Stop over a two month period between 2 March 2010 and 30 April 2010. It 

shows all the bookings made by each carrier (who are identified by a number in column B) who visited the Port 
in this period. Columns C and D show the number of import and export slot bookings made by each carrier for 
each day during the relevant period. Column F shows the maximum potential dual runs for each carrier per 
day, in light of the number of that carrier's import and export bookings (the overall number of potential dual runs 
likely is lower because, in many cases, a carrier services multiple slots in the one run, given that each slot 
corresponds with one container only). Column G shows the proportion of carriers' total bookings for each day 
that its potential dual runs represents (this assumes only 1 container is carried on each leg - the proportion 
likely is higher. because carriers on average service 1.9 slots on one run (see Attachment 6), except in the 
case of 0% carriers who conduct either import or export runs only). As shown in Attachment 8, on the days 
surveyed, there are a significant number of carriers who were only engaged in either import or export runs to 
the Port. 
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The three obstacles have led the Forum to conclude that the best way to facilitate, and 
provide incentives for, increased dual runs through the Port would be to introduce 
changes to the VBS and to the manner in which the Stevedores offer truck carrier access 
to their  terminal^.'^ These changes would directly address the first two points referred to 
above. The Stevedores understand the Forum expects that by doing so, the third 
obstacle identified above would fall away and encourage carriers who specialise to 
change their behaviour and conduct dual runs. 

The Proposed Arrangement (described in more detail in Section 4) is intended to facilitate 
these changes. 

The initiative to make these changes has been led by the WA Government, Port 
representatives and the road industry. The Stevedores are involved because they control 
the key mechanism governing truck movements through the terminals (namely their truck 
carrier access policies). However, the Stevedores do not expect improved dual running 
by truck carriers to be of significant benefit to them directly. 

If the Forum's proposal is implemented, the Stevedores expect that: 

there would be an immediate increase in dual running by carriers who have a 
capacity to match import and export trade; and 

. over time, a range of adjustments within the industry would occur to enable 
more carriers to arrange more balanced import I export movements in order to 
reduce their empty running. 

4 The VBS and the Proposed Arrangement 

4.1 Overview of the VBS 

The VBS is a web based online slot booking system designed for container terminals to 
organise truck carrier access for the purpose of receiving and delivering shipping 
containers. It operates as follows: 

DP World Australia's Fremantle container terminal is open from 6am to 9.40pm 
on weekdays for collection and delivery of containers by truck carriers. Patrick's 
Fremantle container terminal is open from 7am to I I pm on weekdays. Access 
out of normal hours is also offered when required; 

entry to each container terminal is tightly controlled by each respective 
stevedore, and collection and delivery of containers by truck carriers must be 
scheduled in advance with the relevant stevedore; 

to schedule entry to the terminals, carriers log on to the VBS online and make a 
booking for a scheduled time (called a 'slot'). Currently, there are three types of 
slots - one type for delivering a container (an 'export slot'); one type for 
collecting a container (an 'import slot'); and one type which is an unspecified 
slot which must be confirmed as an import or export slot within 2 hours 
(together, referred to as 'regular slots' below); and 

truck carriers either collect or deliver containers at the relevant terminal at the 
scheduled slot time. Sometimes, when visiting the port, trucks will both deliver a 
container and collect a container at the same time, which is called a 'dual run'. 

The VBS is owned and operated by I-Stop. I-Stop is owned by DP World Australia and 
Plzen Pty Limited (a subsidiary of Asciano), who each have a 50 per cent interest. A copy 
of the VBS user guide is provided at Attachment 9.25 

24 Department of Planning and Infrastructure, above n 15, at 4 (Attachment 5). 
25 I-Stop Connections Pty Ltd. 'Vehicle Booking System (VBS) User Guide for Carriers' 0/2.8), at 4. 
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Access to the VBS is available only to registered carriers through the I-Stop website. 

4.2 The Stevedores' current role in scheduling truck movements 

At present, the Stevedores each individually release slots in the VBS to enable truck 
carriers to access their respective terminals at the nominated times. Each Stevedore, 
however, releases slots at different times. Patrick releases slots between 8.30am and 
I l a m  on weekdays. Patrick's slots are made available 24 hours in advance. DP World 
Australia releases slots at 9am (for B Class carriers) and loam (for A Class carriers) on 
the day two days prior to the booking day.26 

Once slots are released by the Stevedores, they are available on the VBS for carriers to 
reserve until they are to be used. Carriers may also modify their bookings until this time. 

There is a finite number of slots offered each day by each terminal operator. This is 
because the number of slots available each day at a container terminal corresponds to 
the stevedore's capacity to load trucks at that terminal on that day. A key factor which can 
affect this capacity is ship arrival patterns at the Port. This can mean that slots are only 
available for use at a terminal at particular times on a particular day (instead of for the 
entire period). 

The finite number of slots, when combined with the high demand amongst truck carriers 
for slots which the Stevedores understand occurs between 6am and 6pm for DP World 
'Australia and between 7am and 6pm for Patrick, means that each stevedore's slots 
between these times are reserved very quickly. Accordingly, it is difficult for a significant 
number of truck carriers to coordinate slots across terminals, or even within terminals in 
these circumstances. 

4.3 Description of the Proposed Arrangement 

The Proposed Arrangement aims to facilitate and increase the number of dual runs out of 
the Stevedores' container terminals at the Port. Specifically, the Stevedores are 
proposing to agree to give preferential treatment to truck carriers engaged in 'dual runs', 
and to agree some of the terms on which such preferential treatment would occur. 

Description of the preferential treatment 

The preferential treatment would take the form of making available special slots for 
accessing the container terminals at the Port. These special slots could be used for dual 
runs, and would be called 'Port Slots'. 

Two types of Port Slots would be created - one type for delivering a container and one 
type for collecting a container. Accordingly, a carrier would need to reserve either two 
Port Slots or a Port Slot and a regular slot (which would be for collection if the Port Slot is 
for delivery and visa versa) to undertake one dual run. 

Port Slots would be set aside by the Stevedores in advance of the other slots being 
released through the VBS. After both Stevedores have released their regular slots, Port 
slots would be made available to those carriers who undertake dual runs. 

Following the implementation of the Proposed Arrangement, and introduction of this 
preferential treatment, the VBS would operate as follows: 

. Port Slots would be set aside by the Stevedores in the VBS for each terminal 
but would not yet be released for booking by carriers (the Stevedores would not 
agree the number or percentage of Port Slots); 

regular slots would then be released by the Stevedores in the VBS for booking 
by carriers; 

28 The difference between B and A Class carriers is that B Class carriers are, compared to A Class carriers, given 
preferential rights and a bigger proportion of slots at the DP World terminal at the Port in return for a higher 
subscription fee. 
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after both Stevedores have released their regular slots, Port Slots would then 
be released in the VBS for a predetermined period by the Stevedores for 
booking by those carriers who had already booked a regular slot. At this stage, 
Port Slots would only be available for use for dual runs. To use these slots, 
carriers could convert slots already booked as regular slots to Port Slots. They 
could also book additional Port Slots; 

the remaining Port Slots would then be made available for a predetermined 
period for booking by all carriers. At this point, the Port Slots could be used for 
either dual runs or single runs (but only for a designated kind of activity. i.e as 
either an import, export or dual slot); and 

after this, any remaining Port Slots would be converted to regular slots for 
general use by all carriers. These regular slots would be available for booking 
by all carriers until they are to be used, as per the existing practice explained 
above in section 4.2. 

The Stevedores would also make allowances for any delays at the other stevedore's 
terminal where those delays affect inter-terminal dual runs. Specifically, a Stevedore 
would allow a truck to be up to 1 hour late to pick up or drop off a container at its terminal 
(without a penalty) where that lateness has been caused by delays experienced at the 
other Stevedore's terminal when dropping off or picking up other containers as part of 
that dual run (the Grace Period). For example, if a truck was late to pick up a container 
from the DP World terminal during its designated loam - I lam Port Slot due to delays 
experienced dropping off a container at the Patrick terminal, DP World Australia would 
effectively extend that truck's slot to loam - 12pm to accommodate that delay. 

Necessary changes to the VBS to facilitate the proposal 

The VBS would need to be changed to accommodate the introduction of the Port Slots, 
including by: 

adding the new Port Slots to the range of slots available on the VBS; and 

redesigning the booking screen in the VBS so that truck carriers would be able 
to view and book the Port Slots available at each terminal at the same time (a  
dual screen). This would be useful where a carrier needs to visit both container 
terminals at the Port to undertake a dual run. 

The changes that are necessary to facilitate this will require 2 - 3 months of work by 1- 
Stop once it has completed a high level design for the amended VBS. 

Attachment 10 is a 1-Stop presentation that explains how the VBS would operate under 
the Port Slots proposal. 

Key terms of the Proposed Arrangement 

The Proposed Arrangement would consist of arrangements or understandings from time 
to time between the Stevedores: 

that they would each aive preferential treatment to carriers for dual runs by 
arranging to make Port Slots available in the form set out above; 

regarding the -when Port Slots for dual runs only would amear in the VBS 
for those truck carriers who had already reserved a regular slot; 

regarding the time at which the Port Slots would be available for all carriers to 
use either dual runs or sinqle runs (as either an import, export or dual slot) 
before conversion to regular slots; 

regarding the time at which the Port Slots would be converted to reaular slots 
for general use by carriers not engaging in dual runs; and 

that they would each provide a Grace Period (during which no late penalties or 
fees could be charged) to allow for delays caused at the terminals, and the 
length of that Grace Period. 
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The Stevedores would separately and independently decide how many Port Slots, if any, 
would be made available for dual runs at the agreed time at their own terminal each day, 
and the & at which the Port Slots would be offered. 

While there is no agreement between the Stevedores to offer at least a minimum number, 
if any, Port Slots to carriers each day, the Stevedores have the incentive to provide Port 
Slots given the WA Government's interest in the level of congestion around the Port and 
the Stevedores' role in reducing that congestion, as described in section 3 above, and the 
likely consequences for the Stevedores if truck productivity does not increase. 

Explanation of how the Proposed Arrangement would operate in practice 

The Proposed Arrangement would operate in practice as follows: 

The Stevedores would agree on the matters listed in the above section. 

The Stevedores would then both independently implement the Proposed 
Arrangement by each at their discretion reserving and releasing Port Slots in 
the VBS for use at their own terminals. 

• Carriers who wish to carry out a dual run may then use the Port Slots for that 
purpose. Each Stevedore would have its own independent policy designed to 
encourage carriers to use the Port Slots properly. 

\ 

5 The countetfactual 

5.1 Introduction 

Section 90 of the TPA provides that the Commission may only grant an authorisation 
where it is satisfied in all the circumstances that the Proposed Arrangement would result, 
or would be likely to result: 

in relation to exclusionary provisions and third line forcing conduct, in such a 
benefit to the public that it should be allowed to be made (section 90(8)); and 

• in relation to cartel conduct and other arrangements which contravene section 
45 of the TPA, in a public benefit that outweighs the public detriment constituted 
by any lessening of competition that would result if the Proposed Arrangement 
was made or the relevant provisions of the Proposed Arrangement were given 
effect to (sections (90(5A) and 90(6)). 

This requires the Commission to consider the future 'with and without' the Proposed 
Arrangement to assess whether there would be a net public benefit with the Proposed 
Arrangement as compared to the future without the Proposed ~ r ran~emen t .~ '  If the 
Commission is satisfied there would be a net benefit for the public, it should grant 
authorisation. 

In applying this test, it is necessary for the Commission to examine the future that would 
be likely to result if the Proposed Arrangement were not to receive authorisation. That is, 
the Commission must consider the likely counterfactual. 

5.2 Likely counterfactual 

See the confidential submissions provided by each Stevedore separately. 

27 Re Media Council of Australia (No 2) (1987) 88 FLR 1; Re Australian Assn of Pathology Practices Inc [2004] 
ACompT 4; Re 7-Eleven Stores Pty Ltd (1994) ATPR 41-357, at 42,654. 
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Public benefits of the Proposed Arrangement 

6.1 Public benefits under the Proposed Arrangement and the 
counterfactuals 

The Stevedores expect that the Proposed Arrangement would facilitate, and therefore 
encourage, carriers to undertake dual runs at the Port. This would result in an increase in 
truck utilisation if carriers are engaging in dual runs instead of single runs for the same 
amount of containers. 

This increase in truck utilisation is expected to result in public benefits, including: 

a reduction in the traffic and an improvement in community amenity around the 
Port; 

environmental benefits for the area around the Port; 

lower costs and increased convenience for industry participants using the Port; 
and 

a more optimal method of allowing the Port to handle larger throughput. 

The manner in which this would occur is discussed in more detail below. 

Under the likely counterfactual, it is unlikely there would be: 

a material increase in dual runs; and 

the corresponding increase in truck utilisation in those carriers using the 
container terminals at the Port. 

Accordingly, if truck utilisation does not increase, the public benefits mentioned in this 
section 6 likely would largely not be achieved. 

6.2 Increased truck utilisation 

The Stevedores expect that the Proposed Arrangement would facilitate, and therefore 
encourage, carriers to undertake more dual runs at the Port, which would increase truck 
utilisation. 

As previously referred to in this submission above, there is considerable scope for an 
increase in truck utilisation. This is demonstrated by: 

the large number of existing unladen runs to and from the Port. Currently 
around 28 per cent of truck trips are unladen,28 which means that approximately 
39 per cent of runs are single runs.29 It was recently estimated that there were 
150,000 in unladen trips per year in total;30 

the large number of carriers with the tendency to focus on either import or 
export containers. The Stevedores consider that, although specialists may have 
an incentive to switch to dual running to lower operating costs and increase the 
efficiency of their business, they likely have found it difficult to date because of 
their inability easily to match slots. The number of these specialists is 
demonstrated by I-Stop's data in Attachment 831, which records that currently, 

28 See Attachment 6. 
29 The 28% of unladen runs necessarily must correlate with 28% of laden runs in the opposite direction, which 

means that 44% of runs must already be dual runs. The current proportion of single runs therefore is around 
39% which equals 28%1(28%+44%). 

30 Department of Planning and Infrastructure, above n 15, at 5 (Attachment 5). 
31 See above n 23 for an explanation of this data. 
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approximately 32.7 per cent of slots are booked by carriers undertaking single 
runs in one direction (either into or out of the Port) for any particular day; and 

the probability that a number of non-specialist carriers are also, to some degree, 
engaging in single runs. 

It is difficult to predict accurately the impact the Proposed Arrangement would be likely to 
have upon the number of unladen trips going forward. However, having said that, the 
Stevedores understand that the Forum expects at least a reasonable proportion of these 
trips would be eliminated if it were easier for carriers to book or undertake dual runs, and 
that this reduction is likely to increase over time. 

The Stevedores expect that the Proposed Arrangement would make it substantially 
easier for carriers to book or undertake dual runs by overcoming two of the three current 
major obstacles identified by the Forum to dual running for carriers: the difficulty of 
obtaining suitable slots and the difficulty in coordinating dual runs across terminals. As 
discussed above, this is likely to be a significant issue for smaller carriers, because they 
would be booking less slots overall, and therefore would have less opportunities to match 
slots for dual runs. 

In overcoming two of the three obstacles, as mentioned above, the Stevedores 
understand that the Forum expects a range of adjustments would occur within the 
industry to overcome the third obstacle to dual running identified by the Forum: the 
tendency of many carriers to focus on either import or export trade. As stated above, the 
Stevedores believe that carriers have an incentive to make adjustments to both lower 
their operating costs and increase the efficiency of their businesses. The participation of 
carriers' representatives in the Forum further suggests that they have an interest in doing 
SO. 

6.3 A reduction in the traffic and an improvement in community amenity 
around the Port 

In confidential submissions provided by each Stevedore separately, DP World Australia 
and Patrick have provided estimates of the total number of trips by trucks entering or 
exiting each of their container terminal per annum, and the estimated number of these 
trips which are unladen. The number of these trips is significant. The Stevedores believe 
that a large percentage of these trips are destined for, or otherwise impact on, 
metropolitan areas.32 Any reduction in the number of those trips resultant upon an 
increase in dual running would therefore be likely to result in a reduction in the number of 
trucks and truck congestion in the area around the Port. 

This would result in an improvement in community amenity and less stress on road 
infrastructure in the same area. 

The issue of metropolitan freight related traffic is likely to become more significant as 
forecasted growth in general vehicle traffic in and around Fremantle and throughout the 
Port occurs.33 

32 See the table at 22 of the paper prepared by the Minister for Planning and Infrastructure titled 'Freight Network 
Master Plan - Freight Network Review Second Congress' (2002) (Attachment 11). which examines freight 
characteristics of major commodities in the Perth metropolitan area (including Fremantle). This table showed 
that that 82 percent of containers travelling by road (from various sources including the Fremantle Inner 
Harbour) are destined for the Perth metropolitan area. This document was prepared in connection with the 
MFNR. 

33 See Attachment 11, at 8, which discusses modelling undertaken for 2031 which indicates growth in the 
demand for road freight activity in areas including Fremantle and states that there will be significant growth in 
general vehicle traffic. 
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6.4 Environmental benefits 

A reduction in the number of truck trips would also have environmental benefits for the 
community - a reduction in the number of trips being made by each truck means less 
carbon emissions are created, which is better for the environment. 

6.5 Lower costs and increased convenience for industry participants 

lncreased truck utilisation also has the potential to result in the following further benefits: 

• lower operating costs for carriers: The ability to make dual runs instead of single 
runs is likely to result in lower operating costs for carriers, particularly in light of 
the Stevedores' belief that empty runs to and from the Port cost, on average, 
approximately $70 per hour34 (in the sense that less truck hours would be 
required to move the same number of containers); 

smaller queues at the container terminals: lncreased utilisation would likely 
mean that queues for carriers to enter and exit the container terminals would be 
smaller; 

some lower operating costs for terminal operators: lncreased truck utilisation 
would mean that terminal operators would have to engage with less trucks for 
the same amount of containers (eg, they would only have to open the container 
gate once, etc); and 

fewer landside logistic related delays for importers and exporters: lncreased 
efficiency should also mean that there would be fewer landside logistic related 
delays, for example, because queues would be shorter and containers would be 
moving in and out of the terminal faster. The Proposed Arrangement could also 
result in lower costs for importers and exporters where increased efficiency 
means that the cost of moving each container in and out of the Port decreases. 

6.6 A more optimal method of allowing the Port to handle larger 
throughput 

By 2015-2016, it is expected that throughput at the Port will have increased to 1.2 million 
T E U S . ~ ~  Taking into account the current level of metropolitan freight traffic that the Port 
currently generates, this will result in truck numbers reaching levels unacceptable to the 
surrounding community unless new efficiencies are introduced. If this were to occur, a 
move to the Port Outer Harbour would be required.36 

This would be a sub-optimal outcome because: 

• it would mean that the full capacity of the Port would not be realised; and 

• moving trade to the Outer Harbour would require significant government and 
industry expense before it is necessary. 

By increasing the number of dual runs, the level of metropolitan freight traffic would likely 
decrease and the WA Government may allow the Port to reach full capacity. 

34 Department of Planning and Infrastructure, above n 15, at 5 (Attachment 5). 
3s Department of Planning and Infrastructure, above n 15, at 2 (Attachment 5). 
36 Ibid. 
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7 Detriment arising from the Proposed Arrangement 

Description of the markets potentially affected 

The Proposed Arrangement could affect markets in which the following kinds of services 
are supplied: 

the supply of access to truck carriers at the Port; 

the supply of truck carrier services at the Port; and 

the supply of container stevedoring services at the Port. 

No likely public detriment constituted by any lessening of 
competition 

There would be little, if any, public detriment constituted by a lessening of competition in 
the markets potentially affected by the Proposed Arrangement for the reasons set out 
below. Further, even if there were a noticeable lessening of competition, the public 
benefits of the Proposed Arrangement outlined above would outweigh any such 
detriment. 

The supply of truck carrier access to container terminals at the Port 

The Stevedores are the only suppliers of truck carrier terminal access at the Port. They 
supply this access to the approximately 170 truck carriers who use the Port. 

The Stevedores do not accept that there is close competition or rivalry between them in 
relation to supplying truck carrier access, and make no admission as to the level of any 
competition in that regard. Importantly, truck carriers are not able to substitute between 
container terminals; rather, each truck carrier must access the particular terminal holding, 
andlor expecting, the container(s) that it is to transport. 

However, even if there were a relevant level of competition between the Stevedores in 
supplying truck carrier access at the Port, the Proposed Arrangement could only 
potentially affect the following minor aspects of their rivalry: 

the number of particular kinds of slots available at certain times; 

the time when Port Slots would appear in the VBS for carriers to reserve; 

the length of the period after which the Port Slots would be converted to regular 
slots for general use by carriers not engaging in dual runs; 

the time when Port Slots are no longer available to reserve; and 

the charging of late penalties in circumstances where a Port slot is used inter- 
terminal. 

The Proposed Arrangement will not affect the ability or incentive of the Stevedores to 
compete on truck carrier access pricing, or the mechanism by which this would occur. 
The Proposed Arrangement will not affect the following in any material way: 

the total number of slots generally available (whether they are regular slots, 
Port slots or other kinds of slots); and 

the ability or incentive of the Stevedores to compete on the level of service 
offered to truck carriers. 

Given these factors would be the most significant factors in the level of any competitive 
rivalry between the Stevedores, to the extent there is a relevant level of competition 
between them, there would be no discernable lessening of competition in the market 
involving the supply of access to truck carriers as a result of the Proposed Arrangement. 
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The supply of land container transport services at the Port 

As noted above, there are approximately 170 truck carriers who use the Port. These 
carriers range from large multinational operators to small-to-medium sized enterprises. 

It is possible that the Proposed Arrangement would affect the competitive process 
between truck carriers at the Port. This could occur if carriers who have the capacity to 
undertake dual runs receive the advantage of being able to book Port Slots for terminal 
access before other carriers who did not have this capacity. 

However, the Stevedores submit that there would be no material lessening of competition 
compared to the countetfactual in the market involving the supply of land container 
transport services, because: 

truck carriers who cannot take advantage of the Port Slots would still have 
access to regular slots for general use; and 

in any event, there is little impediment to carriers who currently do not have the 
capacity to undertake dual runs (because they have focused on either import or 
export runs) to diversify their operations so that they perform both functions. 

The supply of container stevedoring services at the Port 

The Stevedores are the only suppliers of container stevedoring services at the Port. They 
supply these services to cargo ship operators who use the Port. 

It is difficult to see how the Proposed Arrangement would affect the competitive process 
in relation to the supply of container stevedoring services, and therefore there is unlikely 
to be any discernable lessening of competition. 

Conclusion 

It is unlikely that a future with the Proposed Acquisition would be less competitive than 
the counterfactual scenarios. Moreover, the public benefits outlined in section 6 above 
are more likely to be achieved under the Proposed Arrangement than under any of the 
counterfactual scenarios. 

8 Conclusion on net public benefits 

There are likely to be public benefits that would flow from increased truck utilisation as a 
result of the Proposed Arrangement Sufficient to justify the Commission authorising the 
Proposed Arrangement, including: 

a reduction in the traffic around the Port and an improvement in community 
amenity; 

environmental benefits; 

lower costs and increased convenience for industry participants; and 

an improvement in the ability of the Port to handle larger throughput. 

Also, the Proposed Arrangement is likely to result in little or no public detriment 
constituted by any lessening of competition. 

Accordingly, the Proposed Arrangement would result in: 

such benefits to the public that it should be allowed to take place; and 

public benefits that outweigh the likely public detriment constituted by any 
lessening of competition. 

The Commission therefore should grant authorisation in accordance with the Application. 
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9 Interim authorisation 

Pursuant to section 91 (2), the Stevedores also apply for interim authorisation for the 
Proposed Arrangement until final authorisation is granted. 

By way of relevant background, the Stevedores have asked I-Stop to commence 
developing the high level design for the necessary changes to the VBS that the Proposed 
Arrangement would require. This is likely to take 4 months. 

The next step would be to ask I-Stop to develop the requisite functionality in the VBS to 
facilitate the Port Slots proposal. This is likely to take an additional 2-3 months. It will also 
involve considerable investment on the part of the Stevedores. Interim authorisation 
would give the Stevedores the confidence to ask I-Stop to being making these changes 
to the existing VBS in line with the high level design. Further, once this step is complete, 
the Stevedores would be in a position to implement the proposed arrangement, and if 
they receive interim authorisation, would be free to do so. 

Interim authorisation in this situation is appropriate and desirable because: 

it would allow the Stevedores to give effect to the Proposed Arrangement as 
soon as possible, which is in the interests of all stakeholders given the public 
benefits referred to in section 6. 

there is little or no anti-competitive detriment flowing from the Proposed 
Arrangement; and 

the Proposed Arrangement is unlikely to permanently alter the competitive 
dynamics of any affected markets, because from a practical perspective, it 
easily could be unwound if the Commission decided not to give final 
authorisation, notwithstanding that the costs involved in setting up the Proposed 
Arrangement would be unrecoverable. 

In these circumstances, it is submitted that it is appropriate for the Commission to grant 
an interim authorisation in relation to the Proposed Arrangement. 
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