
18 June 201 0 

The General Manager 
Adjudication Branch 
Australian Competition and Consumer Commission 

Re: Exclusive Dealing Notification N94674 lodged by Foxtel Management 
Pty Ltd 

Primus Telecom welcomes the opportunity to make a submission concerning 
the above notification lodged by Foxtel. 

Primus Telecom considers the teaming of Telstra and Foxtel to deliver the 
Proposed Service is an extremely concerning development and would go 
against the best advice and regulatory guidance of the past decade. The 
notification lodged by Foxtel cannot be accepted. It is blatantly anti- 
competitive; reducing the contestability between Internet Service Provider's 
(ISP's) to deliver broadband and other telecommunications services to Foxtel 
customers and has various other direct and indirect anti-competitive effects on 
telecommunications markets. 

Regulatory Background: Bringing context to  the Notification 

In assessing the notification it is useful to consider the context in which Foxtel 
and Telstra have reached agreement on the proposed arrangement. 
Particularly relevant to this assessment is theacknowledgement by the 
Australian Communications and Media Authority (the ACMA), the Australian 
Competition and Consumer Commission (the ACCC) and the broader industry 
of the significance of convergence in terms of platforms and content and its 
impact on competition and consumer benefits. 

It is accepted that the telecommunications industry has not delivered on its 
potential due to Telstra's market power and exercise of that market power. A 
key component of this market power is Telstra's 50 per cent ownership of 
Foxtel. The subsequent market failure stemming from Telstra's vertical and 
horizontal integration has meant consumers continue to pay higher prices and 
receive lower quality services than would otherwise have been the case if 
Telstra did not possess such an unhealthy degree of market power. 

In this era of increasingly ubiquitous broadband, the ability to provide sought 
after content to end users is becoming progressively more critical to winning 
and retaining broadband customers. This is clearly evidenced by the 
heightened focus of ISP's, including Telstra, on IPTV and other content type 
offerings. Access to compelling content is becoming increasingly critical to 
broadband competition and it is only through open competition that 
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consumers will benefit from better quality and better priced services. But the 
critical and compelling content (for example the rights to AFL and NRL 
games) is being largely hoarded and monopolised by Telstra and Foxtel (over 
which Telstra has a controlling interest). 

As far back as 2003 the ACCC concluded that requiring Telstra to divest its 
Foxtel shareholding would remove Telstra's influence in preventing Foxtel 
supplying its content to other networks. At that time the ACCC also rightly 
pointed out that access to premium sport and movie content were the key 
drivers to competition. The ACCC also concluded that an independent Foxtel 
is more likely to become a competitor to Telstra for the range of services that 
convergence may bring. Stepping forward to today, the ACCC and the 
Department of Broadband Communications and the Digital Economy still hold 
these views about the separation of Telstra and Foxtel. Indeed, legislation 
currently before the Senate provides for Telstra to divest its shareholding in 
Foxtel in recognition of the threat to competition and consumer benefits posed 
by that relationship. In recognising this threat the Chairman of the ACCC has 
also rightly acknowledged the need to continue to examine the role of 
compelling content and its impact on competition in telecommunications 
market. 

It is in this context of emerging ISP content offerings where we see Telstra 
and Foxtel, the dominant players across the converging platforms, seeking to 
further coordinate their commercial activities. In light of this move by Foxtel 
and Telstra, the time has clearly arrived for a more informed and detailed 
consideration of the broader content issues, and the detrimental impact the 
current practices and regulatory environment has on broadband and 
communications competition. Regulatory solutions have been proposed in a 
number of other jurisdictions around the world and the absence of timely and 
necessary steps taken in Australia to protect competition could see Telstra 
completely decimate the competitive future anticipated in the NBN world. 

Why the Notification must not be accepted 

As Primus understand from the Notification, Foxtel appears to argue there is 
no public detriment / anti-competitive effect stemming from the Proposed 
Service and therefore no need for Foxtel to demonstrate 'more than minimal 
public benefits'. 

Primus Telecom strongly disputes this contention by Foxtel and believes there 
would be significant public detriment, and anti-competitive effects if the 
ACCC was to accept the third line forcing notification. Furthermore, Primus 
submits there are no public benefits to the proposed arrangement 
proceeding on an exclusive basis. 

The third line forcing arrangement proposed by Foxtel would create significant 
public detriment for the following reasons: 

- Erosion of consumer choice in the retail broadband market; 



- Further concentration of Telstra's dominance in fixed network services 
market and communications market in general; - lncreased height of barriers to entry for IPTV providers; 

- Extension of market power of Foxtel in the subscription TV/ IPTV 
market; 

- Increased coordination between Foxtel and Telstra and closing out 
markets for content delivery. 

in addressing Foxtel's claimed benefits, Primus also submits that the 
exclusive nature of the Proposed Service will: 

- - Not result in an increase of consumer choice for the acquisition of 
content; 

- - Not amount to the only solution by which consumers could access such 
content for no or minimal per-download data charge; - - Not enhance competition in all relevant markets and will instead have 
the opposite effect. 

Limitations of Primus submission 

Whilst, as a key participant in the communications sector Primus is well- 
qualified to comment on the anti-competitive effects of this proposal, it is 
unfortunate that by excluding certain information, Foxtel has prevented a fully 
informed discussion. Many of the inadequacies of the Notice are obvious. 
Primus would also note at this time it is not clear what content is to be 
provided in connection with the Proposed Service and why it cannot be 
provided over Foxtel's traditional platforms. There is also no information 
regarding whether the service will be provided over copper or HFC cable or 
indeed both. We call upon the ACCC and Foxtel to provide this information 
and Primus is prepared to give confidentiality undertakings in order to 
facilitate this. 

Foxtel has misrepresented the relevant markets 

In its submission and subsequent letter to the ACCC, Foxtel has grossly 
misrepresented the market in which it claims to operate. The services 
described by Foxtel as competing products are not genuine substitutes and 
the ACCC needs to narrow the market considerably when considering the 
adverse affects on competition:This has been noted at the European 
Competition Commission when discussing similar matters' and where 

' In BIBtOpen (Case lVf36.531 OJ 1999 L 312/1,28) the Commission defined separate markets for the 
wholesale supply of f~lm and sports channels observing that movies and sports are "key sales drivers" 
for subscription-N operators. 
In TPS I (Case IV/ 36.237 OJ 1999 L 9016, 34) the Commission found it universally acknowledged that 
film and sports are the most popular television products are able to achieve high viewing figures and 
reach an identifiable audience, which IS especially targeted by certain advertisers. 
As quoted in presentation by Torben Toft, 'EC Competition Law aspects: Sports Rights in a converging 
media technology env~ronment' (Speech delivered in London, United Kingdom, 30 March 2006) , 
accessed via h t ~ p ~ e ~ c ~ e y ~ o p a ~ e ~ u ~ c ~ p c l ~ t ~ ~ n ~ s p _ c g c ~ e s ~ t e x t i s ~ 2 P Q ~ 0 ~ 2 ~ ~ ~ ~ ~ f  



separate markets were defined for the wholesale supply of film and sports 
channels. 

Additionally, content delivered to a mobile phone or even a PC in some 
respects are not substitutable for content delivered to a television set, 
especially given the consumer preferences that exist in Australia for large, flat 
screen televisions for viewing longer-form content. In a report by the ACMA it 
is described as the 'ten-foot versus two-foot interface' problem that makes 
longer-form content such as films more accessible via a television set2. This 
well accepted fact has also been outlined by the European Commission in 
their sector inquiry into the availability of sports content for 3G mobile 
devices3 

Additionally, free-to-air television is arguably not an equivalent product as the 
content is not provided on-demand. Defining the market as 'audio-visual 
content' per se completely misses the point that the Proposed Service is 'on- 
demand' pay-per-view content and very different from any free to air offering. 
The relevant markets have clearly been misrepresented by Foxtel. 

As discussed below, the market for broadband services will not be the only 
market to feel the anti-competitive effects of such an arrangement. Due to the 
prevalence of telecommunication service providers to bundle services and 
products, and the move to offer "triple play" and "quad play" services, it is 
clear the proposed arrangement, if it proceeded, would impact on all fixed line 
services, including voice services and other fixed line associated applications. 

Erosion of consumer choice in the broadband market 

Primus submits the exclusive nature of the arrangement is blatantly anti- 
competitive and submits that the exclusive nature of the Proposed Service 
would never have eventuated if Telstra did not have 5ooh ownership of Foxtel. 
The arrangement is a telling example of why regulators have previously 
warned of the threat this relationship poses to competition in ~ustra l ia~.  

Primus suggests Foxtel has profit incentives to offer such a content 
arrangement on a non-exclusive basis, and the current proposal could simply 
be a consequence of Telstra flexing its muscle. If Foxtel could offer such a 
service to the public regardless of which broadband provider they chose, the 
take-up of this service would be much greater; it would generate more 
revenue and subscriptions for Foxtel; and would not close out competition in 
the broadband market. The argument that by teaming with Telstra, Foxtel 
was given certain benefits which they would not otherwise receive is a thinly 
veiled disguise for Telstra's ruthless anti-competitive tactics designed to 

Australian Communications and Media Authority, 'IPTV and lnternet video services: The IPTV and 
Internet video market in Australial(April 2008), pg 14 ' See above n 1 and h~p://europa.eu.int/comm/competition/antitrust/others/sector~inquiries/new~medi~3g/ 

Graeme Samuel, (Speech delivered at the Australian Telecommunications User Group Regional 
Conference, Canberra, Australia, 21 May 2009) and Explanatory Memorandum, Competition and 
Consumer Safeguards Bill (Cth), 2009. 



entrench its market power. This is clearly designed to erode consumer choice , 

in the retail broadband market. 

Foxtel proposes that in order to access the Proposed Service which is 
potentially the first of its kind, the public would be forced to take up or 
maintain a broadband package with Telstra despite the fact that other 
providers are likely to offer more competitive pricing and service. This is an 
erosion of customer choice and consequently would result in detriment to the 
public. Primus believes Telstra's motives are clear: 'content offers a way to 
differentiate from competitors without relying on price ... Offering exclusive 
content ... can.be a key attraction for customers5'. 

Further concentration of Telstra' market power 

Telstra has run a long standing campaign to usurp competition in broadband 
and telephony markets in Australia. This has been publicly accepted and 
recognised by the Federal Government in introducing reform legislation 
designed to level the playing field. Telstra's relationship with Foxtel 
undeniably givesTelstra many benefits, including a large potential subscriber 
base, access to exclusive content and 'partnership' with a household-name in 
Foxtel. These benefits are not afforded to most players attempting to enter or 
compete in, for example, the IPTV or broadband markets. Furthermore, its 
ownership interest in Foxtel has been recognised as substantially dampening 
broadband competition in Australia. In other countries the cable companies 
compete with telephony companies, removing the incentive for many of the 
anticompetitive understandings andconduct through which Telstra currently 
governs the industry in Australia. 

The exclusive nature of the Proposed Service will mean both existing Foxtel 
customers and potential customers wishing to access the content offered 
necessarily must become Telstra BigPond customers if they are not already. 
This will directly enhance the dominance of Telstra in the broadband market, 
which in 2007108 had a dominant share in retail subscriptions6. It would be 
naive to think that this arrangement will not also have a significant potential to 
grow Telstra's share of the fixed voice services market, which was 7Zoh in 
2007108'. Customers who necessarily must subscribe to Telstra's broadband 
product to access the Proposed Service would be likely to take up a bundled 
package because of the nature of the offering or for the convenience of one 
bill, and therefore also subscribe to Telstra for their home phone service. 

Entrenching the market power of Foxtel 

Foxtel is undeniably the dominant provider in the subscription TV market in 
Australia. Already, the Government has conceded that Telstra's 50 per cent 
stake in Foxtel has 'hindered competition in both the telecommunications and 

"ustralian Comtnunications and Media Authority, above n 2, pg 21 
%weme Samuel. abovc 11 4. 
7 Ibid. 



pay-TV markets8'. The Proposed Service would certainly further entrench 
Foxtel's position as the dominant provider and acquirer of content. It is well 
acknowledged that Foxtel (together with BigPond) hold the exclusive content 
rights for many popular television series and sporting events. It is argued that 
the acquisition of exclusive rights for film, television series and sporting events 
has long existed in the free-to-air television market but that model has clearly 
started to break-down under assessment internationally, and it must be 
acknowledged that historically the majority of Australians have been able to 
access premium content at low-cost over free-to-air television. Consumers 
have been gouged under the current industry structure where Foxtel 
effectively monopolises the subscription TV market and together with Telstra 
effectively controls content and closes out competition using other platforms 
such as IPTV. 

Increased height of barriers to entry for IPTV providers 

The combined reach Foxtel and Telstra have in terms of content distribution is 
a significant disadvantage for smaller players attempting to make a name in 
the subscription TVI IPTV market. Conversely, France has a competitive and 
well developed IPTV market, the success of which has been put down to 
factors such as 'fierce competition in the broadband marketyg and the lack of 
one dominant broadband provider. In essence the success is based on the 
absence of undue market power, and consumers have benefited as a 
consequence. As an indicative illustration of the pro-competitive affects of the 
increased take up of IPTV, in 2008 'all three main IPTV players in France - 
Iliad, France Telecom and Neuf Cegetel - offer[ed] bundled telephony, 
Internet via ADSL and TV, for less than EUR30 per monthi0'. Other markets, 
including the USA, Singapore, Italy and other European states, have also 
addressed or are closely examining the detrimental impact exclusive content 
rights have on competition and consumer benefit. 

In contrast to the situation in France, in Australia we have a situation where 
Telstra and Foxtel dominate respective market positions and have the ability 
to raise barriers to entry to pending IPTV entrants. The further entrenchment 
of Foxtel as the dominant subscription TV provider will continue to have a 
significant effect on stifling the IPTV market, which is very much in its infancy. 
As detailed by the ACMA, the market (for IPTV) in Australia is 'less developed 
than many other markets internationally ... there is yet to be fully-fledged IPTV 
deployment in Australia [and] ... supply-side factors are seen as the main 
barriers"'. 

It is no excuse that Foxtel may claim that content offered as part of the 
Proposed Senlice is not content to which they have exclusive rights. There 

Explanatory Memorandum, Competition and Consumer Safeguards Bill (Cth), 2009, pg 36. 
Noelle Jones, 'IPTV succcss: spotlight on the stclrs', (June 2009) Netrclork Sttwtegies Lirt?.ited, 
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are a number of compelling reasons why competition in this subscription TV/ 
IPTV market needs to be stimulated urgently and not stymied by the 
Proposed Service going ahead. It is also the case that Telstra BigPond and 
Foxtel have exclusive rights to sports content that, if the arrangement went 
ahead now, they may incorporate as part of the service in future. 

Increased coordination and closing out the market for content delivery 

The Chairman of the ACCC, Mr Graeme Samuel, gave a speech in May 2009 
which prophesised the exact scenario the communications industry faces today 
as a consequence of the understandings between Foxtel and Telstra. Mr Samuel 
said:'* 

The vertical integration of Telstra has been one of the most substantial 
regulatory issues facing the Australian telecommunications industry. It has 
significantly constrained competition. 

Meanwhile, Telstra's ownership of one of the two largest cable networks in 
the country and interest in a key subscription TV content provider has also 
blocked the emergence of effective infer-modal competition. 
Taken together, these arrangements make Telstra one of the most vertically 
and horizontally integrated telecommunications senlice providers in the 
world. 

However, concerns could arise if a telecommunications network operator is 
able to acquire sufficient compelling content on an exclusive basis, such 
that it limits alternative network owners'ability to offer attractive packages to 
consumers. 

Therefore, control of both the telecommunications pipes and a large volume 
of compelling content that is distributed over those pipes, could give one 
company significant market power in both the telecommunications and 
content sectors. 

Mr Samuel also noted the increasing synergies that will emerge between 
sectors in an era of convergence. Primus submits we have reached a tipping 
point where regulatory action must be undertaken to protect the competitive 
future anticipated in the NBN world. Telstra has rights to compelling content 
and with those privileges has the ability to effectively strangle competition in 
the communications market. 

With the increasing ubiquity of high speed broadband services consumers are 
moving to value applications and content more highly, especially favouring the 
immediacy of on-demand content. If Foxtel and Telstra are permitted to 
continue to operate in tandem, and permitted to tie up ,exclusive rights to 
compelling premium content, it will foreclose the opportunity to develop 
genuine NBN based competition for the benefit of consumers. This will 
~~p~ ~ 
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deprive customers of choice, and hold back efficient innovation and 
investment - in wider communications and content delivery markets. 

These issues have been recognised in other jurisdictions. In the United 
Kingdom the regulator, Ofcom, acknowledged that the content rights holder 
had exploited market power by restricting distribution of premium content, and 
responded by declaring access to that content at fair and reasonable pricing. 
UK consumers had witnessed the dominance of subscription TV provider Sky 
which held broadcast rights to most premier league matches. The price 
charged by Sky for access to the more high profile games became so 
prohibitive that regular football viewers could not afford the extra channels 
which Sky created to broadcast such matches. This is classic pricing 
behaviour of a monopolist. The UK regulator in its 2009 investigation was 
faced with somewhat of a monster in terms of the massive market share Sky 
commanded. This can be paralleled with Telstra and Foxtel's market 
dominance. 

In France, a condition imposed on the two French satellite operators - the 
Canal+ subsidiary CanalSat and TPS - was the requirement that Canal+ 
wholesale seven basic channels to any subscription TV distributors that 
wished to carry them, on a non-exclusive and unbundled basis, and they were 
also required to make.sp0r-t and movie channels available on all platforms, 
and ensure that arrangements with other platform operators were to be 
"transparent, objective and non-di~criminatory'"~. These conditions, together 
with market fragmentation encouraged Canal+ to offer premium content to 
IPTV operators. 

These regulatory actions can be considered in relation to the market power 
exercised by Telstra and Foxtel. Undoubtedly the dominance of. Telstra and 
Foxtel and their ownership arrangements would be condemned by the pro- 
competitive French and British regulators. It is interesting to note that in the 
European Competition Commission the nature of the Foxtel-Telstra 
arrangement has been clearly identified as anti-competitive14. 

Primus submits it is time to conduct a more detailed inquiry in Australia into 
the emerging market structures with a view to protecting and promoting 
competition in an era where content access will increasingly dominate 
competitive potential. It's clear where Foxtel and Telstra's incentives lie, and 
it's equally clear that these incentives are not aligned to a competitive NBN 
future. Compelling content, such as premium movies and more importantly 
for Australia, key sports content, will critically influence future competitive 
potential, with regards to the choice, innovation and prices made available to 
consumers. 

Foxtel has falsely claimed public benefits 

13 Noelle Jones, above n 9. 
I4 The Colnlnission relates that has identified a situation where a joitit selling cntity sells all lnetlia 
righls on an exclusive basis to one singlc operator in a certain downstscam market as a restriction 
causing consumer harm. See ahovc n 1 .  



As demonstrated above, the Proposed Service poses potentially significant 
public detriment and also gives rise to much broader concerns about the 
impact of content rights on the shape of the industry. Primus notes that in its 
application Foxtel has claimed that public benefits derive from the Proposed 
Service, albeit admittedly they are implied to be only "minimal'' benefits. 
Primus submits these alleged benefits are falsely claimed. 

Firstly, Foxtel argues that the Proposed Service will .result in an increase of 
consumer choice for the acquisition of content. However, Foxtel neglects to 
add that because the arrangement amounts to third line forcing in its most 
ugly form, the arrangement significantly limits consumer choice for the 
acquisition of content when compared to an arrangement that delivered the 
service on a non-exclusive basis.. 

Further, Foxtel submits that as a result of the Proposed Service consumers 
could access such content for no or minimal per-download data charge. 
However, as anyone in the industry will be able to relate, many lSPs would 
also consider offering'such un-metered content. Indeed, in Foxtel's response 
to the ACCC's request for further information, the example is given of at least 
six ISP1s that have partnered with TiVo to offer TiVo customers un-metered 
content. In the ACCC's request for further information dated 19 May 2010, 
the ACCC asked Foxtel whether it had approached lSPs other than Telstra to 
discuss the prospect of entering into unmetered download agreements for the 
Proposed Service. The answer to this question was marked commercial in 
confidence but Primus can confirm that it was not approached. Primus 
submits the justification provided in support of the exclusive nature of the 
relationship is again a thinly veiled attempt to disguise the real motivation for 
the partnership. 

The third claimed benefit to the public given by Foxtel is that the Proposed 
Service will enhance competition in the relevant markets. As outlined above 
this is clearly not the outcome that would result, and is clearly not the outcome 
intended. For Telstra this service is a blatant attempt to grab further market 
power and continue to undermine competition in the communications market. 

Conclusion 

The notification lodged by Foxtel cannot be accepted. It is blatantly 
anticompetitive and does not deliver any consumer benefits. In light of this 
move by Foxtel and Telstra to increasingly coordinate their activities, Primus 
submits the time has clearly arrived for a more informed and detailed 
consideration of broader content issues and the detrimental impact the current 
industry arrangements have on broadband and telecommunications 
competition. Regulatory solutions have been proposed in a number of other 
jurisdictions, and Primus submits that the absence of timely and necessary 
steps taken in Australia to protect competition could see Telstra completely 
decimate the competitive future anticipated in the NBN world. 




