
Submission in Response to Foxtel Management Pty Ltd Exclusive dealing 
notification N94674 

June 2010 

The CCC welcomes the opportunity to comment on the exclusive dealing notification by Foxtel 
Management Pty Ltd. The CCC represents the interests of non-dominant carriers in fixed line, 
wireless, mobile, residential, business and government markets. 

The CCC has long argued that that ownership relationships between Foxtel and Telstra represents a 
serious, anti-competitive structural flaw in Australian communications markets. The inability of CCC 
member to access Foxtel content on commercially viable terms attests to the problems arising from 
this horizontal relationship. 

The CCC submits that on its face the present notification represents a clear attempt to engage in anti- 
competitive horizontal market leverage. 

However, affected parties are unable in providing a full and complete submission due to the 
deficiencies in the notication, notably the level of "CiC" material. The notifcation in no way adequately 
details the nature of the arrangement and therefore renders impossible an attempt to respond in 
substance. Material available raises more questions than it answers due to the amount of material not 
available. Even the nature of the content being discussed is kept confidential from interested parties. 

Further, the notice does not explain why this content cannot be provided over the existing Foxtel HFC 
or satellite services, or if the BigPond broadband connections are provide over HFC, copper or both. 

However, it is apparent that the conduct gives rise to a per se breach of the TPA and therefore, but for 
the notification, would be anti-competitive conduct. 

Competitors are also unaware of whether the conduct is in fact already being engaged in. Whilst the 
conduct may or may not be occurring, the promotion of the conduct has occurred and therefore the 
anti-competitive effect has resulted. 

The ACCC is already fully cognisant of the anti-competitive impact of Telstra's horizontal and vertical 
integration. It is an issue that has received extensive attention from the Commission since 2003 and 
the publication of the Emerging Markets report. Further, it is the subject of proposed legislative action 
in the Telecommunications (Competition and Consumers Safeguards) Bill presenting before the 
Senate. 



In light of the above, the CCC considers that the ACCC ought to revoke the protection afforded by the 
authorisation application as a matter of urgency. 

Whilst this submission should be acted on immediately, the CCC also seeks a conference with the 
ACCC at the earliest possible time at which point we will be able to clarify and elaborate on the 
submission. 

Please contact 

David Forman 


