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The General Manager 
Adjudication Branch 
Australian Competition and Consumer Commission 

adiudicarion@accc. sov. au 

Exclusive Dealing Notification N94674 

Macquarie Telecom Pty Limited ("Macquarie") wishes to make a submission to the Australian 
Competition and Consumer Commission ("ACCC") concerning the above notification as 
lodged by Foxtel. This notification concerns an arrangement between Telstra and Foxtel (its 
50 per cent owned pay TV operator) by which Foxtel customers are offered certain content 
on an unmetered basis provided that they have a Telstra broadband connection. Macquarie 
is of the view that the arrangement is anti-competitive and as such has no net public benefit. 
Accordingly, the ACCC should revoke the protection afforded to Foxtel via the notification. 
This submission sets out Macquarie's understanding of the arrangement between Telstra and 
Foxtel, Macquarie's concerns with this arrangement together with its views on other relevant 
matters. 

Foxtel - Telstra Arranaement 

Macquarie's understanding of the arrangement between Foxtel and Telstra is illustrated by 
reference to the following exhibit. 

Exhibit: Foxtel- Telstra Arrangement 

Foxtel 
TV Set Customer 
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(Foxtel) (Telstra Big Pond) 
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(Foxtel) 
Source: Macquarie Analysis 

Macquarie understands that, Foxtel will offer its customers a new source of content which will 
not be counted as a data download provided that the customer uses Telstra's broadband 
service. The content which is non-exclusive to Foxtel will be sourced, packaged and made 
available to customers by Foxtel. Customers will access the content via a modem which 
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connects to the IQ set top box which Foxtel provides to its customers. It is requirement that 
the delivery platform which connects the content to the IQ set top box via the modem must be 
Telstra's broadband service. The content will be delivered on an unmetered basis which 
means that the content will not be counted within the customers' data download from the use 
of Telstra's broadband service. Customers will view the content supplied to the IQ set top 
box via a television set. 

Macauarie's Concerns with the Foxtel - Telstra Arranaement 

Macquarie is fundamentally concerned that the Foxtel - Telstra arrangement is anti- 
competitive and has no net public benefit. Macquarie believes that the arrangement is 
intended to stimulate the demand for Telstra's broadband services by creating an incentive 
for Foxtel's customers to prefer Telstra's broadband services. Macquarie believes that the 
arrangement is anti-competitive on the grounds that the arrangement: 

• entrenches the market power of Telstra and Foxtel; 
• negatively impacts the fixed network services market; 

increases customer stickiness; 
• exacerbates the degree of industry concentration; 
• raises the height of barriers to entry; 
• increases the level of service differentiation; and 
• further restricts Foxtel's and Telstra's independence of action. 

Each of these grounds is examined in the following discussion. 

Entrenches the Market Power of Telstra and Foxtel 

Macquarie notes the unique position that Telstra has when compared to other national 
market leaders in global markets. In particular, Telstra uniquely holds market leadership 
positions in fixed, mobile, pay TV, digital content and broadband service market segments 
when compared to its global peers. Telstra's ubiquitous market position exacerbates the 
parlous state of competition in Australia's broadly defined communications market. 

Telstra's market power is acknowledged by the ACCC and the Department of Broadband 
Communications and the Digital Economy ("DBCDE"). 

"The ACCC continues to consider that Telstra has significant market power in the 
wholesale market for fixed voice and fixed broadband services. " ' 
':. . the incumbent still retains enduring and substantial market power, restricting the 
extent to which end users of telecommunications services can fully reap the benefits 
of the dynamic process of competition and innovation. " 

"More than 10 years after competition reforms were introduced, Telstra retains a 
dominant position in many telecommunications markets. " 

-- 

' ACCC, Fixed Services Review Declaration Inquiry for the ULLS, LSS, PSTN OA, PSTN TA, LCS and WLR Final 
Decision July 2009, page 51 

ACCC, Telecommunications Competitive Safeguards for 2007-2008, June 2009, page 3 
DBCDE, National Broadband Network: Regulatory Reform for 21n Century Broadband, Discussion Paper, April 

2009, page 17 
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Macquarie considers that the Foxtel - Telstra arrangement is a disturbing development which 
will further entrench Telstra's already dominant market power in the Australian 
communications market. The arrangement will encourage Foxtel's pay TV customers to 
become customers of Telstra's broadband service. This means ceteris paribus that Telstra 
will increase its customer base relative to other broadband service providers and will increase 
its share of industry revenue and profit. This will further weaken the capacity of other 
broadband service providers to offer the market an alternative source of broadband services. 

Negatively Impacts the Fixed Network Services Market 

While the Foxtel - Telstra arrangement has a direct impact on the broadband services 
market, it will also have an indirect impact on the fixed network services market. That is, 
Foxtel customers who are encouraged by the Foxtel - Telstra arrangement to take up 
Telstra's broadband services will also be encouraged to take up Telstra's fixed network 
services. This would arise in particular where a customer takes Telstra's ADSL broadband 
service which is provided over a fixed network telephone line. This again means that Telstra 
will increase its fixed network customer base relative to other fixed network service providers 
and will increase its share of industry revenue and profit. This will further weaken the 
capacity of other fixed network service providers to offer the market an alternative source of 
fixed network services. 

Increases Customer Stickiness 

A fundamental characteristic of a competitive market is the sovereignty of customers to 
choose the source of their supplier. This means that in a competitive market customers are 
not tied to any particular supplier and are free to switch from one supplier to another. The 
Foxtel - Telstra arrangement works against this characteristic by providing an incentive for 
Foxtel customers to choose Telstra as the source of their broadband services. Foxtel 
customers who take up Telstra's broadband services become increasingly "sticky". That is, if 
they were to switch away from Telstra to another broadband service provider they would lose 
access to the Foxtel content per se and would face a metered data download for any 
alternative replacement content. Such customers are therefore less likely to switch to an 
alternative supplier of broadband services. 

Exacerbates the Degree of Industry Concentration 

The Australian communications sector is already highly concentrated, i.e., market share is 
concentrated among a small number of players. A high level of industry concentration 
indicates an absence of effective competition. The ACCC reports high levels of concentration 
in three market segments, i.e., retail PSTN voice services, retail fixed broadband and mobile 
services for 2005 to 2008. The ACCC notes in particular: 

'All show HHI concentration scores above 2000 (the threshold below which it will 
generally be less likely to identify competition concerns). " 

In respect of broadband services, the ACCC notes that the concentration levels increased by 
"more than one-third." 

Macquarie contends that the Foxtel - Telstra arrangement will exacerbate the degree of 
industry concentration in the Australian communications sector. This will be primarily in 

ACCC, Telecommunications Competitive Safeguards for 2007-2008, June 2009, page 28 
ibid, page 28 
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respect of the broadband services segment and indirectly in the PSTN or fixed services 
segment. This will occur because the Foxtel - Telstra arrangement will encourage Foxtel's 
pay TV customers to become customers of Telstra's broadband service. This means ceteris 
paribus that Telstra will increase its customer base relative to other broadband service 
providers and will increase its share of industry revenue and profit and as such will increase 
concentration in broadband services. As a result of Foxtel customers taking up Telstra 
broadband services, it is expected that such customers would also take up Telstra's fixed 
network services - particularly those whose Telstra's broadband service is an ADSL service. 
As such, concentration in PSTN or fixed services would also be expected to increase. 

Raises the Height of Barriers to Entry 

Competitive markets are characterised by low barriers to entry (and exit). This means that 
new suppliers are readily able to enter the market and existing players are readily able to exit 
the market as market conditions change. Macquarie contends that the barriers to entry to the 
Australian communications market are relatively high. This is primarily because of the 
existing market power of Telstra and its effective control of the customer base, i.e., a potential 
new entrant would have difficulty attracting customers away from Telstra. 

Macquarie is of the view that the Foxtel - Telstra arrangement will increase the height of 
barriers to entry. That is, the arrangement will increase the stickiness of Foxtel's and 
Telstra's customer base, increase the level of industry concentration and entrench the market 
power of Telstra and Foxtel. All such occurrences would have the effect of discouraging new 
entrants and as such will increase the height of barriers to entry. 

Increases the Level of Service Differentiation 

A key attraction of the Foxtel - Telstra arrangement to customers is the provision of content. 
While such content is understood to be "non-exclusive" it is, however, sourced and packaged 
by Foxtel for its customers provided they access this content through Telstra's broadband 
service. Moreover, such content does not count as a data download. This provides Telstra's 
broadband service with two key features of service differentiation, i.e., a content offering per 
se and an unmetered data download. 

Competitive markets are characterised by a low level of product and service differentiation. 
With a high degree of product and service homogeneity customers are less attracted or 
attached to particular suppliers. That is, faced with buying the same product or service from 
different suppliers, consumers will have greater freedom to switch suppliers and suppliers will 
have to work harder to attract and retain customers. Macquarie contends that the Foxtel - 
Telstra arrangement is not conducive to effective competition as it increases service 
differentiation and makes it less attractive for customers to switch suppliers. 

Further Restricts Foxtel's and Telstra's Independence of Action 

A characteristic of a competitive market is the freedom of market players to exercise 
independence of action. As Telstra has a 50 per centshareholding in Foxtel, there already is 
a fundamental constraint on both operators to act independently. That is, ceteris paribus 
Foxtel is in practical terms constrained from taking any action in the market which would be 
detrimental to Telstra's overall interests. Such a situation reduces the level of competitive 
rivalry in the market. 
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Within this context, the Foxtel - Telstra arrangement further constrains the capacity of Telstra 
and Foxtel to act independently. That is, the arrangement deepens and further defines the 
constraint on Foxtel to take any action that would be detrimental to Telstra's broadband 
services. The arrangement now specifically links Foxtel's customers to a particular aspect of 
Telstra's business and lessens the level of competitive rivalry in this aspect of the market. 

Telstra - Foxtel relations hi^ 

Macquarie believes that Telstra's relationship with Foxtel per se is further grounds for 
Macquarie's view that the ACCC should revoke the protection afforded to Foxtel via the 
notification. Macquarie notes that Telstra's Shareholding in Foxtel has long been recognised 
as an impediment to effective competition in Australia's communications sector. In particular, 
it is noted that the ACCC has previously recommended that Telstra be required to divest its 
Foxtel interest in order to address concerns with Telstra's market power.6 Macquarie 
contends that the circumstances have not changed and that this recommendation is equally 
appropriate now as it was in 2003. 

Macquarie also notes the provisions of the Telecommunications Legislation Amendment 
(Competition and Consumer Safeguards) Bill 2009 ("Bill") which are designed to encourage 
Telstra to divest its shareholding in Foxtel. The Bill, which is currently being debated in the 
Senate, reflects the Australian Government's policy position that Telstra's shareholding in 
Foxtel is not conducive to effective competition in Australia's communications sector. 

Macquarie acknowledges that Telstra's divestiture of Foxtel is not the subject of the ACCC's 
current consultation nor is such divestiture within the ACCC's powers to enforce. However, it 
is within the ACCC's powers to revoke an arrangement which further strengthens the 
relationship between Telstra and Foxtel - a relationship which the ACCC already 
acknowledges is anti-competitive and which is contrary to Australian Government policy. 

Closinq 

Macquarie is of the view that the Foxtel - Telstra arrangement is anti-competitive because the 
arrangement: 

entrenches the market power of Telstra and Foxtel; 
• negatively impacts the fixed network services market; 

increases customer stickiness; 

exacerbates the degree of industry concentration; 
raises the height of barriers to entry; 
increases the level of service differentiation; and 
further restricts Foxtel's and Telstra's independence of action. 

As such, Macquarie believes that the arrangement has no net public benefit. Accordingly, 
Macquarie considers that the ACCC should revoke the protection afforded to Foxtel via the 
notification. Such action would be consistent with the ACCC's view that Telstra's 
shareholding in Foxtel is anti-competitive and the Australian Government's policy that Telstra 
should divest its interest in Foxtel. 

ACCC, Emerging market structures in the communications sector, June 2003. 



macquarle TELECOM 1 
Please do not hesitate to contact me should you have any queries on this submission. 
Macquarie would be pleased to elaborate on its views in a face to face discussion with staff of 
the ACCC. 

Yours sincerely 

Chris Zull 
Senior Manager - Regulatory & Government 


